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Presidential Documents

73149 

Federal Register 

Vol. 73, No. 232 

Tuesday, December 2, 2008 

Title 3— 

The President 

Proclamation 8324 of November 26, 2008 

National Drunk and Drugged Driving Prevention Month, 2008 

By the President of the United States of America 

A Proclamation 

During National Drunk and Drugged Driving Prevention Month, we under-
score our commitment to raising awareness about the tragedies that often 
result from driving under the influence of drugs or alcohol. 

Nearly 13,000 Americans died last year as a result of drunk driving. During 
the holidays, people are more likely to drive in an impaired state, and 
in order to better protect our citizens this holiday season, we must educate 
all Americans about the seriousness of this offense and its devastating con-
sequences. Individuals across America can help prevent drunk and drugged 
driving by making responsible choices, identifying sober designated drivers, 
and educating young people about ways to avoid drunk and drugged driving. 
All Americans can work together to make our roads safer and help save 
lives by preventing others from driving under the influence of alcohol and 
drugs. 

My Administration is committed to keeping our citizens safe from drunk 
and drugged drivers this holiday season. The National Highway Traffic 
Safety Administration (NHTSA) is raising public awareness through adver-
tising, urging the increased use of ignition interlocks, and encouraging greater 
law enforcement presence. The NHTSA has extended their ‘‘Drunk Driving. 
Over the Limit. Under Arrest.’’ campaign through the holiday season, and 
we must continue to be vigilant in stopping impaired driving throughout 
the year. In addition, the Office of National Drug Control Policy is working 
hard to ensure that our law enforcement officers have the tools they need 
to detect when drivers are under the influence of drugs. 

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim December 2008 as National 
Drunk and Drugged Driving Prevention Month. I encourage all Americans 
to help keep our Nation’s roads safe by making responsible choices and 
taking appropriate measures to prevent drunk and drugged driving. 
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-sixth 
day of November, in the year of our Lord two thousand eight, and of 
the Independence of the United States of America the two hundred and 
thirty-third. 

[FR Doc. E8–28687 

Filed 12–1–08; 8:45 am] 

Billing code 3195–W9–P 
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Presidential Documents

73151 

Federal Register 

Vol. 73, No. 232 

Tuesday, December 2, 2008 

Title 3— 

The President 

Proclamation 8325 of November 26, 2008 

World Aids Day, 2008 

By the President of the United States of America 

A Proclamation 

As Americans, we believe in the inherent dignity and value of every man, 
woman, and child. On World AIDS Day, we recommit ourselves to the 
global challenge of combating the HIV/AIDS pandemic, and to showing 
our compassion for those affected here at home and around the world. 

The fight against HIV/AIDS is a noble and necessary battle. As part of 
this fight, in 2003 my Administration launched the President’s Emergency 
Plan for AIDS Relief (PEPFAR). Through this program, the United States 
has partnered with other countries, local communities, and faith-based orga-
nizations around the world to support HIV/AIDS treatment, care, and preven-
tion activities. In July 2008, we worked with the Congress to reauthorize 
this important program for another 5 years. 

PEPFAR is the largest international commitment in history by any nation 
to combat a single disease, and so far the results are promising. PEPFAR 
has supported care for millions of people around the world. We have also 
made great strides in the fight against HIV/AIDS through PEPFAR’s commit-
ment to evidence-based prevention interventions, including the ABC ap-
proach: abstinence, be faithful, and correct and consistent condom use. 
PEPFAR is spreading hope around the world by saving lives and showing 
the good heart of our Nation. 

To advance our domestic battle against HIV/AIDS, we must continue to 
research and develop new methods of treatment and prevention. In 2006, 
the Congress reauthorized the Ryan White CARE Act. This legislation also 
focuses on life-saving and life-extending services, increased accountability 
for funding, and supports HIV testing to prevent the further spread of this 
disease. 

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim December 1, 2008, as 
World AIDS Day. On this day and throughout the year, the red ribbon 
is a symbol that helps raise awareness of the importance of fighting against 
HIV/AIDS. Again this year, the White House will display the red ribbon 
from the North Portico to represent America’s commitment to this struggle. 
I urge the Governors of the States and the Commonwealth of Puerto Rico, 
officials of the other territories subject to the jurisdiction of the United 
States, and the American people to join me in appropriate activities to 
remember those who have lost their lives to AIDS and provide support 
and comfort to those living with this disease. 
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-sixth 
day of November, in the year of our Lord two thousand eight, and of 
the Independence of the United States of America the two hundred and 
thirty-third. 

[FR Doc. E8–28691 

Filed 12–1–08; 8:45 am] 

Billing code 3195–W9–P 
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1 The CPI–U is compiled by the Bureau of 
Statistics of the Department of Labor. To calculate 

the adjustment, the FDIC used the Department of Labor, Bureau of Labor Statistics B All Urban 
Consumers tables to arrive at the CPI–U values. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 308 

Rules of Practice and Procedure 

AGENCY: Federal Deposit Insurance 
Corporation. 
ACTION: Final rule; correction. 

SUMMARY: The Federal Civil Monetary 
Penalties Inflation Adjustment Act of 
1990, as amended, requires all Federal 
agencies with statutory authority to 
impose civil money penalties (CMPs) to 
evaluate and adjust those CMPs every 
four years. The Federal Deposit 
Insurance Corporation (FDIC) last 
adjusted the maximum amounts of 
CMPs under its jurisdiction in 2004. 
The FDIC is issuing this final rule to 
implement the required adjustments to 
its CMPs, in consultation with the other 
Federal banking agencies and the 
National Credit Union Administration. 
DATES: This rule is effective on 
December 31, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Philip P. Houle, Counsel, (202) 898– 
3722, Enforcement Section, Legal 
Division, 550 17th Street, Washington, 
DC 20429, and David Chapman, Chief 
Statistician, (202) 898–7280, Division of 
Insurance and Research, 550 17th Street, 
NW., Washington, DC 20429. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The Debt Collection Improvement Act 
of 1996 (DCIA) amended section 4 of the 
Federal Civil Penalties Inflation 
Adjustment Act of 1990 (Inflation 
Adjustment Act) (28 U.S.C. 2461 note), 
to require the head of each Federal 
agency to enact regulations within 180 

days of the enactment of the DCIA and 
at least once every four years thereafter, 
to adjust each CMP provided by law 
within the jurisdiction of the agency 
(with the exception of certain 
specifically listed statutes) by the 
inflation adjustment formula set forth in 
section 5(b) of the Inflation Adjustment 
Act. 

To satisfy the requirements of the 
DCIA, the FDIC is amending 12 CFR 308 
of its regulations pertaining to its Rules 
of Practice and Procedure which 
address CMPs. The amount of each CMP 
which the FDIC has jurisdiction to 
impose has been increased according to 
the prescribed formula. The penalties 
were last adjusted in 2004 (71 FR 
65713). Any increase in penalty 
amounts under the DCIA shall apply 
only to violations which occur after the 
effective date of the increase. 

The 2004 CMP adjustment incorrectly 
listed the maximum Tier Two CMPs in 
paragraphs (c)(2)(ii) and (c)(2)(iii)(B) of 
section 308.132 (implementing 12 
U.S.C. 1817(a) and 1817(c) and relating 
to false or misleading reports of 
condition and income and statements 
and other information regarding 
insurance premium assessments, 
respectively) as $27,500 per-day, rather 
than $27,000 per-day. No CMP assessed 
under either sections 1817(a) or (c) since 
the 2004 CMP adjustments went into 
effect has exceeded $27,000 per-day. 
This 2008 correction and adjustment of 
those two Tier Two CMPs for violation 
of §§ 1817(a) and (c) are based on the 
now-corrected 2004 maximum CMP 
amount of $27,000, with the 2008 
increases limited to maximum CMPs of 
$32,000 rather than the higher 
maximum CMPs of $32,500 that would 
have resulted using the incorrect 2004 
amounts. These corrections and 
adjustments are being made 
simultaneously and prospectively. 

This rulemaking shall become a final 
rule on publication in the Federal 
Register and shall be effective as of 
December 31, 2008. 

Summary of Calculation 
The Inflation Adjustment Act requires 

that each CMP amount be increased by 
the ‘‘cost of living’’ adjustment, which 
is defined as the percentage by which 

the Consumer Price Index (CPI–U) 1 for 
the month of June of the calendar year 
preceding the adjustment exceeds the 
CPI for the month of June of the 
calendar year in which the amount of 
the CMP was last set or adjusted 
pursuant to law. Any increase is to be 
rounded to the nearest multiple of: (A) 
$10 in the case of penalties less than or 
equal to $100; (B) $100 in the case of 
penalties greater than $100 but less than 
or equal to $1,000; (C) $1,000 in the case 
of penalties greater than $1,000 but less 
than or equal to $10,000; (D) $5,000 in 
the case of penalties greater than 
$10,000 but less than or equal to 
$100,000; (E) $10,000 in the case of 
penalties greater than $100,000 but less 
than or equal to $200,000; and (F) 
$25,000 in the case of penalties greater 
than $200,000. 

Under the DCIA, the first time that a 
CMP was adjusted following 
implementation of the DCIA in 1996, 
the increase could not exceed ten 
percent of the then-current original 
penalty amount, even though the 
intervening cost-of-living exceeded ten 
percent. As a general matter, under the 
DICA, a particular CMP will not be 
increased for inflation or cost-of-living 
when the ‘‘rounding’’ process fails to 
reach the level warranting adjustment, 
as shown in the Summary of 
Adjustments chart below. In those cases, 
a particular CMP might be increased at 
a subsequent future quadrennial 
adjustment, when the level of inflation 
for the years since the last prior 
adjustment is taken into account. An 
example of the computation steps is 
found at 71 FR 65713 (Nov. 9, 2004) 
which published the FDIC’s adjustments 
of CMPs in 2004. 

Summary of Adjustments 

Under the Federal Civil Penalties 
Inflation Adjustment Act of 1990 (28 
U.S.C. 2461 note), the FDIC must adjust 
for inflation the civil monetary penalties 
in statutes under which it has authority 
to assess penalties. The following chart 
displays the adjusted civil money 
penalty amounts for the enumerated 
statutes. The amounts in this chart 
apply to violations that occur after 
December 31, 2008: 
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U.S. Code citation Current maximum 
amount 

New maximum 
amount 

12 U.S.C. 1817(a) 
Tier One CMP ...................................................................................................................................... 2,200 2,200 
Tier Two CMP ...................................................................................................................................... 27,500 32,000 
Tier Three CMP .................................................................................................................................... 1,250,000 1,375,000 

12 U.S.C. 1817(c) 
Tier One CMP ...................................................................................................................................... 2,200 2,200 
Tier Two CMP ...................................................................................................................................... 27,500 32,000 
Tier Three CMP .................................................................................................................................... 1,250,000 1,375,000 

12 U.S.C. 1817(j) 
Tier One CMP ...................................................................................................................................... 6,500 7,500 
Tier Two CMP ...................................................................................................................................... 32,500 37,500 
Tier Three CMP .................................................................................................................................... 1,250,000 1,375,000 

12 U.S.C. 1818(i)(2) 
Tier One CMP ...................................................................................................................................... 6,500 7,500 
Tier Two CMP ...................................................................................................................................... 32,500 37,500 
Tier Three CMP .................................................................................................................................... 1,250,000 1,375,000 

12 U.S.C. 1820(e)(4) ................................................................................................................................... 6,500 7,500 
12 U.S.C. 1820(k)(6) (enacted December 2004) ........................................................................................ 250,000 275,000 
12 U.S.C. 1828(a)(3) ................................................................................................................................... 110 110 
12 U.S.C. 1828(h) (amended February 2006) 2 .......................................................................................... 100 100 
12 U.S.C. 1829b(j) ....................................................................................................................................... 11,000 16,000 
12 U.S.C. 1832(c) ........................................................................................................................................ 1,100 1,100 
12 U.S.C. 1884 ............................................................................................................................................ 110 110 
12 U.S.C. 1972(2)(F) 

Tier One CMP ...................................................................................................................................... 6,500 7,500 
Tier Two CMP ...................................................................................................................................... 32,500 37,500 
Tier Three CMP .................................................................................................................................... 1,250,000 1,375,000 

12 U.S.C. 3108(b) 
Tier One CMP ...................................................................................................................................... 6,500 7,500 
Tier Two CMP ...................................................................................................................................... 32,500 37,500 
Tier Three CMP .................................................................................................................................... 1,250,000 1,375,000 

12 U.S.C. 3349(b) 
Tier One CMP ...................................................................................................................................... 6,500 7,500 
Tier Two CMP ...................................................................................................................................... 32,500 37,500 
Tier Three CMP .................................................................................................................................... 1,250,000 1,375,000 

12 U.S.C. 3909(d) ........................................................................................................................................ 1,100 1,100 
12 U.S.C. 4717(b) 

Tier One CMP ...................................................................................................................................... 6,500 7,500 
Tier Two CMP ...................................................................................................................................... 32,500 37,500 
Tier Three CMP .................................................................................................................................... 1,250,000 1,375,000 

15 U.S.C. 78u–2 
Tier One CMP (individuals) .................................................................................................................. 6,500 7,500 
Tier One CMP (others) ......................................................................................................................... 65,000 70,000 
Tier Two CMP (individuals) .................................................................................................................. 65,000 70,000 
Tier Two CMP (others) ......................................................................................................................... 130,000 140,000 
Tier Three CMP (individuals) ............................................................................................................... 325,000 350,000 
Tier Three penalty (others) ................................................................................................................... 625,000 675,000 

31 U.S.C. 3802 ............................................................................................................................................ 6,500 7,500 
42 U.S.C. 4012a(f) 

Maximum CMP per violation ................................................................................................................ 385 385 
Maximum CMPs per year ..................................................................................................................... 125,000 135,000 

2 The $100 per-day maximum CMP under 12 U.S.C. 1828(h) for failure or refusal to pay any assessment, applies only when the assessment is 
less than $10,000. When the amount of the assessment is $10,000 or more, the maximum CMP under section 1828(h) is 1% of the amount of 
the assessment, for each day that the failure or refusal continues. The ‘‘1% of the assessment’’ CMP amount or formula is not subject to a peri-
odic cost-of-living adjustment. 

CFR citation Current maximum 
amount 

New maximum 
amount 

First Offense—Reports of Condition & Income (Call Reports) 

$25 million or more assets; 1 to 15 days late ............................................................................................. 300 330 
$25 million or more assets; 16 or more days late ...................................................................................... 600 660 
Under $25 million assets; 1 to 15 days late ................................................................................................ 100 110 
Under $25 million assets; 16 or more days late ......................................................................................... 200 220 

Subsequent Offenses—Reports of Condition & Income (Call Reports) 

$25 million or more assets; 1 to 15 days late ............................................................................................. 500 550 
$25 million or more assets; 16 or more days late ...................................................................................... 1,000 1,100 
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II. Section-by-Section Analysis 

As noted, these increases in 
maximum CMP amounts will apply to 
violations and other acts and omissions 
covered by the various laws and 
regulations cited herein, that occur after 
December 31, 2008. 

Section 308.116(b) 

Section 308.116(b) pertains to the 
amount of CMPs that may be assessed 
for violations of the Change in Bank 
Control Act of 1978 (12 U.S.C. 1817(j)). 
This section has been amended by 
increasing the: (A) Tier One CMP 
amount from $6,500 for each day the 
violation continues to $7,500 for each 
day that the violation continues; (B) Tier 
Two CMP amount from $32,500 for each 
day that the violation continues to 
$37,500 for each day that the violation 
continues; and (C) Tier Three CMP 
amount from $1,250,000 to $1,375,000 
for each day that the violation continues 
or, in the case of a depository 
institution, increasing the CMP from an 
amount not to exceed the lesser of 
$1,375,000 or one percent of the total 
assets of the institution for each day that 
the violation continues. Section 
308.116(b)(4) has also been amended by 
revising the date after which the 
adjusted CMPs will apply to violations 
covered by § 308.116 by deleting 
‘‘December 31, 2004’’ and replacing it 
with ‘‘December 31, 2008.’’ 

Section 308.132 

Section 308.132 pertains to the 
manner in which the FDIC assesses 
CMPs. Paragraph (c)(2) of that section 
pertains to the CMPs imposed pursuant 
to section 7(a) of the Federal Deposit 
Insurance Act (FDIA) (12 U.S.C. 1817(a)) 
for the late filing of a bank’s Reports of 
Condition and Income (Call Reports) or 
for the submission of false or misleading 
Call Reports or information. With 
respect to late filings of Call Reports, 
paragraph (c)(2)(i) of section 308.132 
has been amended to reflect the increase 
in the Tier One CMPs by a legally 
mandated maximum of 10% for first- 
time adjustments, since those CMPs 
have not been adjusted since the FDIC 
first implemented quadrennial cost-of- 
living adjustments in 1996 under the 
DCIA, as stated in the ‘‘C.F.R. Citation’’ 
section of the Summary of Adjustments 
above. Had the Tier One CMPs been 
adjusted for the full intervening cost-of- 
living rather than limited to the 10% 
mandated maximum increase when a 
CMP is adjusted for the first time, the 
increases would have been considerably 
higher. Also, the heading of paragraph 
(c)(2)(i)(B) is being changed from 
‘‘Second offense’’ to ‘‘Subsequent 

offenses’’ to clarify the scope of that 
paragraph and eliminate or minimize 
and potential confusion as to any and 
all subsequent offenses other than a 
second offense. 

Tier Two CMPs for failure to file call 
reports under paragraph (c)(2)(ii) of 
section 308.132 have been adjusted from 
$27,500 per day to $32,000 per day for 
each day the violation or failure to file 
continues. Paragraph (c)(2)(ii) of 
§ 308.132 has also been amended by 
revising the date after which the 
adjusted CMPs will apply to violations 
covered by that paragraph by deleting 
‘‘December 31, 2004’’ and replacing it 
with ‘‘December 31, 2008.’’ 

Paragraph (c)(2)(iii) of section 308.132 
pertains to CMPs for the submission of 
false or misleading Call Reports or 
information. Paragraph (c)(2)(iii)(B) of 
that section has been amended to reflect 
the increase in Tier Two CMP amounts 
from a maximum of $27,000 per day for 
each day that the information is not 
corrected to a maximum of $32,000 per 
day for each day that the information is 
not corrected. Paragraph (c)(2)(iii)(C) of 
that section reflects the increase in Tier 
Three CMPs from an amount not to 
exceed the lesser of $1,250,000 or one 
percent of the total assets of the 
institution for each day the information 
is not corrected to an amount not to 
exceed the lesser of $1,375,000 or one 
percent of the total assets of such 
institution for each day the information 
is not corrected. No change has been 
made to the Tier One CMP amount. 
Paragraphs (c)(2)(iii)(B) and (C) have 
also been amended by revising the date 
after which the adjusted CMPs will 
apply to violations covered by 
paragraph (c)(2)(iii) by deleting 
‘‘December 31, 2004’’ in both 
paragraphs and replacing it in both 
paragraphs with ‘‘December 31, 2008.’’ 

Paragraph (c)(3)(i) of section 308.132 
sets forth the increases for CMPs 
assessed pursuant to section 8(i)(2) of 
the FDIA (12 U.S.C. 1818(i)(2)). A Tier 
One CMP will increase from a 
maximum of $6,500 per day to a 
maximum of $7,500 per day for each 
day that the violation continues. A Tier 
Two CMP will increase from a 
maximum of $32,500 per day to a 
maximum of $37,500 per day for each 
day that the violation, practice, or 
breach of fiduciary duty continues. A 
Tier Three CMP will increase from an 
amount not to exceed, in the case of any 
person other than an insured depository 
institution, $1,250,000 to a maximum of 
$1,375,000 or, in the case of any insured 
depository institution, the amount will 
increase from a maximum of $1,250,000 
to $1,375,000 or an amount not to 
exceed the lesser of $1,375,000 or one 

percent of the total assets of such 
institution for each day during which 
the violation, practice, or breach 
continues. 

Paragraph (c)(3)(i)(A) of section 
308.132 lists a number of statutes which 
grant jurisdiction to the FDIC to assess 
CMPs under section 8(i)(2) of the FDIA, 
including the Home Mortgage 
Disclosure Act (12 U.S.C. 2804 et seq. 
and 12 CFR 203.6), the Expedited Funds 
Availability Act (12 U.S.C. 4001 et seq.), 
the Truth in Savings Act (12 U.S.C. 4301 
et seq.), the Real Estate Settlement 
Procedures Act (12 U.S.C. 2601 et seq. 
and 12 CFR 3500), the Truth in Lending 
Act (15 U.S.C. 1601 et seq.), the Fair 
Credit Reporting Act (15 U.S.C. 1681 et 
seq.), the Equal Credit Opportunity Act 
(15 U.S.C. 1691 et seq.), the Fair Debt 
Collection Practices Act (15 U.S.C. 1692 
et seq.), the Electronic Funds Transfer 
Act (15 U.S.C. 1693 et seq.), and the Fair 
Housing Act (42 U.S.C. 3601 et seq.). 
Increases in the amount of any CMP 
which the FDIC may assess for violation 
of those statutes are the same as the 
increases for CMPs under section 8(i)(2) 
of the FDIA (12 U.S.C. 1818(i)(2)) cited 
above. As in section 8(i)(2) of the FDIA, 
Tier One, Tier Two, and Tier Three 
CMP amounts will increase accordingly. 

Paragraph (c)(3)(ii) of section 308.132 
reflects the increases in CMP amounts 
that may be assessed pursuant to section 
7(c) of the FDIA (12 U.S.C. 1817(c)) for 
late filing or the submission of false or 
misleading certified statements. A Tier 
Two CMP pursuant to section 7(c)(4)(B) 
of the FDIA (12 U.S.C. 1817(c)(4)(B)) 
will increase from an amount not to 
exceed $27,000 per day to an amount 
not to exceed $32,000 for each day 
during which the failure to file 
continues or the false or misleading 
information is not corrected. A Tier 
Three CMP will increase from an 
amount not to exceed, in the case of any 
person other than an insured depository 
institution, $1,250,000 to a maximum of 
$1,375,000 or, in the case of any insured 
depository institution, the amount will 
increase from a maximum of $1,250,000 
to $1,375,000 or an amount not to 
exceed the lesser of $1,375,000 or one 
percent of the total assets of such 
institution for each day during which 
the violation, practice, or breach 
continues. No change has been made to 
the Tier One CMP amount. 

Paragraph (c)(3)(iii) of section 308.132 
sets forth the increases in the CMP 
amounts that may be assessed pursuant 
to section 10(e)(4) of the FDIA (12 
U.S.C. 1820(e)(4)) for an affiliate’s 
refusal to allow an examination or to 
provide required information during an 
examination. The maximum CMP 
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amount will increase from $6,500 to 
$7,500. 

Paragraph (c)(3)(v) of section 308.132 
was amended in November 2006 to 
reflect the 2006 amendment of section 
18(h) of the FDIA (12 U.S.C. 1828(h)) by 
Congress. Congress’ amendment 
established a maximum CMP of $100 
per day for failure or refusal to pay any 
assessment, when the assessment was 
less than $10,000. Prior to Congress’ 
amendment, the penalty was $100 per 
day, regardless of the amount of the 
assessment, a maximum CMP that was 
increased to $110 before Congress 
statutorily imposed a new maximum of 
$100 in 2006. This $100 maximum CMP 
is not being adjusted, since the cost-of- 
living data for the relevant periods in 
2006 and 2007 do not warrant an 
increase now. The CMP of 1% for 
unpaid assessments of $10,000 or more 
for each day the failure or refusal 
continue, remains unchanged and in 
effect as well. 

Paragraph (c)(3)(vi) of section 308.132 
sets forth the increases in the CMP 
amounts that may be assessed pursuant 
to section 19b(j) of the FDIC (12 U.S.C. 
1829b(j)) for the willful or grossly 
negligent violation of the recordkeeping 
requirements of section 19b(j). The 
maximum CMP will increase from 
$11,000 to $16,000 to reflect the cost-of- 
living since this CMP was last adjusted 
in 1996. 

Paragraph (c)(3)(ix) of § 308.132 sets 
forth the increases in the CMP amounts 
that may be assessed pursuant to the 
Bank Holding Company Act of 1970 for 
prohibited tying arrangements. A Tier 
One CMP which may be assessed 
pursuant to 12 U.S.C. 1972(2)(F)(i) will 
increase from a maximum of $6,500 to 
a maximum of $7,500. A Tier Two CMP 
which may be assessed under 12 U.S.C. 
1972(2)(F)(ii) will increase from a 
maximum of $32,500 to a maximum of 
$37,500. A Tier Three CMP which may 
be assessed pursuant to 12 U.S.C. 
1972(2)(F)(iii) will increase from an 
amount not to exceed, in the case of any 
person other than an insured depository 
institution, $1,250,000 for each day 
during which the violation, practice, or 
breach continues to an amount not to 
exceed $1,375,000 for each day during 
which the violation, practice, or breach 
continues. In the case of any insured 
depository institution, a Tier Three CMP 
will increase from an amount not to 
exceed the lesser of $1,375,000 or one 
percent of the total assets of such 
institution for each day during which 
the violation, practice, or breach 
continues to an amount not to exceed 
the lesser of $1,375,000 or one percent 
of the total assets of such institution for 

each day during which the violation, 
practice, or breach continues. 

Paragraph (c)(3)(x) of § 308.132 
pertains to the assessment of CMPs 
under the International Banking Act of 
1978 (IBA) (12 U.S.C. 3108(b)), for 
failure to comply with the requirements 
of the IBA, pursuant to section 8(i)(2) of 
the FDIA (12 U.S.C. 1818(i)(2)). For each 
day that a violation continues, the 
amount of a Tier One CMP will increase 
from $6,500 to $7,500, a Tier Two CMP 
will increase from $32,500 to $37,500, 
and a Tier Three CMP will increase 
from $1,250,000 to $1,375,000 as to 
violations occurring after December 31, 
2008. 

Paragraph (c)(3)(xi) of § 308.132 sets 
forth the increase in CMP amounts that 
may be assessed pursuant to section 
8(i)(2) of the FDIA (12 U.S.C. 1818(i)(2)), 
as made applicable by 12 U.S.C. 
3349(b), where a financial institution 
seeks, obtains, or gives any other thing 
of value in exchange for the 
performance of an appraisal by a person 
that the institution knows is not a state 
certified or licensed appraiser in 
connection with a federally-related 
transaction. For each day that a 
violation continues, the amount of a 
Tier One CMP will increase from $6,500 
to $7,500, a Tier Two CMP will increase 
from $32,500 to $37,500, and a Tier 
Three CMP will increase from 
$1,250,000 to $1,375,000 as to violations 
occurring after December 31, 2008. 

Paragraph (c)(3)(xiii) of § 308.132 
states that pursuant to the Community 
Development Banking and Financial 
Institution Act (CDBA) (12 U.S.C. 
4717(b)) a CMP may be assessed for 
violation of the CDBA pursuant to 
section 8(i)(2) of the FDIA (12 U.S.C. 
1818(i)(2)). For each day that a violation 
continues, the amount of a Tier One 
CMP will increase from $6,500 to 
$7,500, a Tier Two CMP will increase 
from $32,500 to $37,500, and a Tier 
Three CMP will increase from 
$1,250,000 to $1,375,000 as to violations 
occurring after December 31, 2008. 

Paragraph (c)(3)(xiv) of § 308.132 
states that pursuant to section 21B of the 
Securities Exchange Act of 1934 
(Exchange Act) (15 U.S.C. 78u–2), CMPs 
may be assessed for violations of certain 
provisions of the Exchange Act, where 
such penalties are in the public interest. 
The Tier One CMP amounts which may 
be assessed pursuant to 15 U.S.C. 78u– 
2(b)(1) will increase from an amount not 
to exceed $6,500 for a natural person or 
$65,000 for any other person for 
violations set forth in 15 U.S.C. 78u– 
2(a), to $7,500 for a natural person or 
$70,000 for any other person. The Tier 
Two CMP which maybe assessed 
pursuant to 15 U.S.C. 78u–2(b)(2) for 

each violation set forth in 15 U.S.C. 
78u–2(a) will increase from an amount 
not to exceed $65,000 for a natural 
person to $130,000 for any other person 
to an amount not to exceed $70,000 for 
a natural person or $140,000 for any 
other person if the act or omission 
involved fraud, deceit, manipulation, or 
deliberate or reckless disregard of a 
regulatory requirement. The Tier Three 
CMP which may be assessed pursuant to 
15 U.S.C. 78u–2(b)(3) for each violation 
set forth in 15 U.S.C. 78u–2(a), in an 
amount not to exceed $325,000 for a 
natural person or $625,000 for any other 
person, if the act or omission involved 
fraud, deceit, manipulation, or 
deliberate or reckless disregard of a 
regulatory requirement, and such act or 
omission directly or indirectly resulted 
in substantial losses, or created a 
significant risk of substantial losses to 
other persons or resulted in substantial 
pecuniary gain to the person who 
committed the act or omission, will be 
increased to an amount not to exceed 
$350,000 for a natural person or 
$675,000 for any other person. 

Paragraph (c)(3)(xv) of § 308.132 states 
that a CMP may be assessed for 
violation of the Program Fraud Civil 
Remedies Act (31 U.S.C. 3802) for 
violations involving false claims and 
statements. The maximum CMP amount 
will increase from $6,500 to $7,500. 

Paragraph (c)(3)(xvi) of § 308.132 
states that CMPs may be assessed 
pursuant to the Flood Disaster 
Protection Act (FDPA)(42 U.S.C. 
4012a(f)) against any regulated lending 
institution that engages in a pattern or 
practice of violations of the FDPA. The 
amount of the maximum penalty for 
each violation will remain in an amount 
not to exceed $385. The maximum 
amount of CMPs which may be assessed 
annually against a regulated lending 
institution will increase from an amount 
not to exceed a total of $125,000 to an 
amount not to exceed a total of 
$135,000. 

A new CMP of up to $250,000 was 
enacted by Congress on December 17, 
2004, by section 10(k) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1820(k)), which imposes a one-year 
restriction on Federal examiners of 
financial institutions knowingly 
accepting compensation as an 
employee, officer, director, or 
consultant from depository institution 
and holding companies, among other 
entities listed therein, following 
termination of service or employment 
with a federal banking agency or Federal 
reserve bank, subject to a CMP of 
$250,000. A new paragraph (c)(3)(xvii) 
has been added to include this CMP in 
section 308.132. This CMP has been 
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adjusted by $25,000 to $275,000, given 
the cost-of-living since enactment of 
section 10(k), which also equals the 
10% maximum imposed by law when 
CMPs are adjusted for the first time. 

Paragraph (c)(3) of section 308.132 
has also been amended by revising the 
date after which the adjusted CMPs will 
apply to violations covered by that 
paragraph by deleting ‘‘December 31, 
2004’’ and replacing it with ‘‘December 
31, 2008.’’ 

III. Exemption From Public Notice and 
Comment 

Since the law requires the FDIC to 
amend its rules, provides the specific 
adjustments to be made and leaves the 
FDIC no discretion in calculating the 
amount of those adjustments, the 
changes are ministerial, technical, and 
noncontroversial. The FDIC has thus 
determined for good cause that public 
notice and comment is unnecessary and 
impracticable under the Administrative 
Procedure Act (5 U.S.C. 553(b)(3)(B)), 
and that the rule should be published in 
the Federal Register as a final rule. 

IV. Effective Date 
For the same reasons that the FDIC for 

good cause has determined that public 
notice and comment is unnecessary and 
impractical, the FDIC also finds that it 
has good cause to adopt an effective 
date that would be less than 30 days 
after the date of publication in the 
Federal Register pursuant to the APA (5 
U.S.C. 553(d)). In the interest of fairness, 
however, the increase in the maximum 
amount of civil money penalties in this 
regulation applies only to violations that 
occur after December 31, 2008, rather 
than to violations that occurred after the 
date of publication of this rule in the 
Federal Register. Moreover, section 302 
of the Riegle Community Development 
and Regulatory Improvement Act of 
1994 (12 U.S.C. 4802) states that a final 
rule imposing new requirements must 
take effect on the first day of a calendar 
quarter following its publication. That 
section provides, however, that an 
agency may determine that the rule 
should take effect earlier upon a finding 
of good cause. 

The FDIC also finds that the increase 
in the maximum amounts of CMPs 
under the FDIC’s jurisdiction should be 
effective as of December 31, 2008, since 
the rule is ministerial, technical, and 
noncontroversial. Under the statute, 
agencies must make the required CMP 
inflation adjustments: (A) According to 
the formula in the statute and (B) within 
four years of the last inflation 
adjustment. Federal agencies have no 
discretion as to the amount or timing of 
the adjustment. 

V. Regulatory Flexibility Act 
An initial regulatory flexibility 

analysis under the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 603) is 
required only when an agency must 
publish a general notice of proposed 
rulemaking. As already noted, the FDIC 
has determined that publication of a 
notice of proposed rulemaking is not 
necessary for this final rule. 
Accordingly, the RFA does not require 
an initial regulatory flexibility analysis. 
Nevertheless, the FDIC has considered 
the likely impact of the rule on small 
entities and believes that the rule will 
not have a significant impact on a 
substantial number of small entities. 

VI. Small Business Regulatory 
Enforcement Fairness Act 

The Small Business Regulatory 
Enforcement Fairness Act of 1996 
(SBREFA) (Pub. L. 104–121, 110 Stat. 
857) provides generally for agencies to 
report rules to Congress and for 
Congress to review such rules. The 
reporting requirement is triggered in 
instances where the FDIC issues a final 
rule as defined by the APA (5 U.S.C. 551 
et seq.). Because the FDIC is issuing a 
final rule as defined by the APA, the 
FDIC will file the reports required by 
the SBREFA. 

The Office of Management and Budget 
has determined that this final revision 
to 12 CFR 308 does not constitute a 
‘‘major’’ rule as defined by the statute. 

VII. The Treasury and General 
Government Appropriations Act, 1999 
Assessment of Federal Regulations and 
Policies on Families 

The FDIC has determined that this 
final rule will not affect family well- 
being within the meaning of section 654 
of the Treasury and General 
Government Appropriations Act, 1999 
(Pub. L. 105–277, 112 Stat. 2681 (1998)). 

VIII. Paperwork Reduction Act 
No collection of information pursuant 

to section 3504(h) of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.) is contained in this rule. 
Consequently, no information has been 
submitted to the Office of Management 
and Budget for review. 

IX. Authority for the Regulation 
This regulation is authorized by the 

FDIC’s general rulemaking authority and 
pursuant to its fundamental 
responsibilities to ensure the safety and 
soundness of insured depository 
institutions. Specifically, 12 U.S.C. 
1819(a)(Tenth) provides the FDIC with 
general authority to issue such rules and 
regulations as it deems necessary to 
carry out the statutory mandates of the 

FDIA and other laws that the FDIC is 
charged with administering or 
enforcing. 

List of Subjects in 12 CFR Part 308 
Administrative practice and 

procedure, Banks, Banking, Claims, 
Crime, Equal access to justice, Ex parte 
communications, Hearing procedure, 
Lawyers, Penalties, State nonmember 
banks. 
■ For the reasons set out in the 
preamble, the FDIC amends 12 CFR part 
308 as follows: 

PART 308—RULES OF PRACTICE AND 
PROCEDURE 

■ 1. The authority citation for part 308 
continues to read as follows: 

Authority: 5 U.S.C. 504, 554–557; 12 
U.S.C. 93(b), 164, 505, 1815(e), 1817, 1818, 
1819, 1820, 1828, 1829, 1831i, 1831m(g)(4), 
1831o, 1831p–1, 1832(c), 1884(b), 1972, 
3102, 3108(a), 3349, 3909, 4717; 15 U.S.C. 
78(h) and (i), 78o–4(c), 78o–5, 78q–1, 78s, 
78u, 78u–2, 78u–3, 78w, 6801(b), 6805(b)(1); 
28 U.S.C. 2461 note; 31 U.S.C. 330, 5321; 42 
U.S.C. 4012a; Sec. 3100(s), Pub. L. 104–134, 
110 Stat. 1321–358. 

§ 308.116 [Amended] 

■ 1. Section 308.116 is amended as 
follows: 
■ a. Paragraph (b)(4) introductory text is 
amended by removing ‘‘December 31, 
2004’’ and adding ‘‘December 31, 2008’’ 
in its place. 
■ b. Paragraph (b)(4)(i) is amended by 
removing $6,500 and adding $7,500 in 
its place. 
■ c. Paragraph (b)(4)(ii) is amended by 
removing $32,500 and adding $37,500 
in its place. 
■ d. Paragraph (b)(4)(iii)(A) is amended 
by removing $1,250,000 and adding 
$1,375,000 in its place. 
■ e. Paragraph (b)(4)(iii)(B) is amended 
by removing $1,250,000 and adding 
$1,375,000 in its place. 

§ 308.132 [Amended] 

■ 2. Section 308.132 is amended as 
follows: 
■ a. Paragraph (c)(2)(i) introductory text 
is amended by adding a sentence at the 
end of the paragraph to read as set forth 
below. 
■ b. Paragraph (c)(2)(i)(A) is amended 
by removing $300 and adding $330 in 
its place, by removing $600 and adding 
$660 in its place, by removing $100 and 
adding $110 in its place, and by 
removing $200 and adding $220 in its 
place. 
■ c. Paragraph (c)(2)(i)(B) is amended by 
removing $500 and adding $550 in its 
place, and by removing $1,000 and 
adding $1,100 in its place. 
■ d. Paragraph (c)(2)(i)(B) is amended by 
removing the italicized heading 
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1 The statutory factors that the Board must 
consider are: 

1. National and regional conditions and their 
impact on insured depository institutions; 

2. Potential problems affecting insured depository 
institutions or a specific group or type of depository 
institution; 

3. The degree to which the contingent liability of 
the Corporation for anticipated failures of insured 
institutions adequately addresses concerns over 
funding levels in the Deposit Insurance Fund; and 

4. Any other factors that the Board determines are 
appropriate. 

12 U.S.C. 1817(e)(2)(F). 

‘‘Second offense.’’ and adding 
‘‘Subsequent offenses.’’ in its place. 
■ e. Paragraph (c)(2)(ii) is amended by 
removing ‘‘December 31, 2004’’ and 
adding ‘‘December 31, 2008’’ in its 
place. 
■ f. Paragraph (c)(2)(ii) is amended by 
removing $27,500 and adding $32,000 
in its place. 
■ g. Paragraph (c)(2)(iii)(B) is amended 
by removing $27,500 and adding 
$32,000 in its place. 
■ h. Paragraph (c)(2)(iii)(B) is amended 
by removing ‘‘December 31, 2004’’ and 
adding ‘‘December 31, 2008’’ in its 
place. 
■ i. Paragraph (c)(2)(iii)(C) is amended 
by removing $1,250,000 and adding 
$1,375,000 in its place. 
■ j. Paragraph (c)(2)(iii)(C) is amended 
by removing ‘‘December 31, 2004’’ and 
adding ‘‘December 31, 2008’’ in its 
place. 
■ k. Paragraph (c)(3) introductory text is 
amended by removing ‘‘December 31, 
2004’’ and adding ‘‘December 31, 2008’’ 
in its place. 
■ l. Paragraph (c)(3)(i) introductory text 
is amended by removing $6,500 and 
adding $7,500 in its place, by removing 
$32,500 and adding $37,500 in its place, 
and by removing $1,250,000 wherever it 
appears and adding $1,375,000 in its 
place. 
■ m. Paragraph (c)(3)(ii) is amended by 
removing $27,000 and adding $32,000 
in its place and by removing $1,250,000 
and adding $1,375,000 in its place. 
■ n. Paragraph (c)(3)(iii) is amended by 
removing $6,500 and adding $7,500 in 
its place. 
■ o. Paragraph (c)(3)(vi) is amended by 
removing $11,000 and adding $16,000 
in its place. 
■ p. Paragraph (c)(3)(ix) is amended by 
removing $6,500 and adding $7,500 in 
its place, by removing $32,500 and 
adding $37,500 in its place, and by 
removing $1,250,000 wherever it 
appears and adding $1,375,000 in its 
place. 
■ q. Paragraph (c)(3)(xiv) is amended by 
removing $6,500 and adding $7,500 in 
its place, by removing $65,000 wherever 
it appears and adding $70,000 in its 
place, by removing $325,000 and adding 
$350,000 in its place, by removing 
$130,000 and adding $140,000 in its 
place, and by removing $625,000 and 
adding $675,000 in its place. 
■ r. Paragraph (c)(3)(xv) is amended by 
removing $6,500 and adding $7,500 in 
its place. 
■ s. Paragraph (c)(3)(xvi) is amended by 
removing $125,000 and adding $135,000 
in its place. 
■ t. A new paragraph (c)(3)(xvii) is 
added as set forth below: 

§ 308.132 Assessment of penalties. 

* * * * * 
(c) * * * 
(2) * * * 
(i) * * * Pursuant to the Debt 

Collection Improvement Act of 1996, for 
violations of paragraph (c)(2)(i) which 
occur after December 31, 2008, the 
following maximum Tier One penalty 
amounts contained in paragraphs 
(c)(2)(i)(A) and (B) of this section shall 
apply for each day that the violation 
continues. 
* * * * * 

(3) * * * 
(xvii) Civil money penalties assessed 

for violation of one-year restriction on 
Federal examiners of financial 
institutions. Pursuant to section 10(k) of 
the Federal Deposit Insurance Act (12 
U.S.C. 1820(k)), the Board of Directors 
or its designee may assess a civil money 
penalty of up to $250,000 against any 
covered former Federal examiner of a 
financial institution who, in violation of 
section 1820(k) and within the one-year 
period following termination of 
government service as an employee, 
serves as an officer, director, or 
consultant of a financial or depository 
institution, a holding company, or of 
any other entity listed in section 10(k), 
without the written waiver or 
permission by the appropriate Federal 
banking agency or authority under 
section 1820(k)(5). Pursuant to the Debt 
Collection Improvement Act of 1996, for 
any violation of section 10(k) which 
occurs after December 31, 2008, the 
maximum penalty amount will increase 
to $275,000. 

By order of the Board of Directors, Federal 
Deposit Insurance Corporation. 
Robert E. Feldman, 
Executive Secretary. 
[FR Doc. E8–28407 Filed 12–1–08; 8:45 am] 
BILLING CODE 6714–01–P 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 327 

RIN 3064–AD27 

Assessment Dividends 

AGENCY: Federal Deposit Insurance 
Corporation (‘‘FDIC’’). 
ACTION: Final rule. 

SUMMARY: The FDIC is adopting a final 
rule to implement the assessment 
dividend requirements in the Federal 
Deposit Insurance Reform Act of 2005 
(the Reform Act) and the Federal 
Deposit Insurance Reform Conforming 
Amendments Act of 2005 (the 

Amendments Act). The final rule will 
take effect on January 1, 2009. It is the 
follow-up to the temporary final rule on 
assessment dividends that the FDIC 
issued in October 2006, which expires 
on December 31, 2008. 

DATES: Effective Date: January 1, 2009. 

FOR FURTHER INFORMATION CONTACT: 
Munsell W. St.Clair, Chief, Banking and 
Regulatory Policy Section, Division of 
Insurance and Research, (202) 898– 
8967; Missy Craig, Senior Program 
Analyst, Division of Insurance and 
Research, (202) 898–8724; Donna 
Saulnier, Manager, Assessment Policy 
Section, Division of Finance, (703) 562– 
6167; Joseph A. DiNuzzo, Counsel, 
Legal Division, (202) 898–7349; or 
Sheikha Kapoor, Senior Attorney, Legal 
Division, (202) 898–3960. 

SUPPLEMENTARY INFORMATION: 

I. Background 

A. Reform Act Requirements 

Section 7(e)(2) of the Federal Deposit 
Insurance Act (the FDI Act), as amended 
by the Reform Act, requires the FDIC, 
under most circumstances, to declare 
dividends from the Deposit Insurance 
Fund (the fund or the DIF) when the DIF 
reserve ratio (the Reserve Ratio) at the 
end of a calendar year equals or exceeds 
1.35 percent. When the Reserve Ratio 
equals or exceeds 1.35 percent, and is 
not higher than 1.50 percent, the FDIC 
generally must declare one-half of the 
amount in the DIF in excess of the 
amount required to maintain the 
Reserve Ratio at 1.35 percent as 
dividends to be paid to insured 
depository institutions. The FDIC Board 
of Directors (the Board) may suspend or 
limit dividends to be paid, however, if 
it determines in writing, after taking a 
number of statutory factors into account, 
that: 1 

1. The DIF faces a significant risk of 
losses over the next year; and 

2. It is likely that such losses will be 
sufficiently high as to justify a finding 
by the Board that the Reserve Ratio 
should temporarily be allowed to grow 
without requiring dividends when the 
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2 This provision allows the FDIC’s Board to 
suspend or limit dividends in circumstances where 
the Reserve Ratio exceeds 1.5 percent, if the Board 
makes a determination to continue a suspension or 
limitation that it imposed initially when the reserve 
ratio was between 1.35 and 1.5 percent. 

3 See section 5 of the Amendments Act. Public 
Law 109–173, 119 Stat. 3601, which was signed 
into law by the President on February 15, 2006. 

4 This factor is limited to deposit insurance 
assessments paid to the DIF (or previously to the 
Bank Insurance Fund (the BIF) or the Savings 
Association Insurance Fund (the SAIF)) and does 
not include assessments paid to the Financing 
Corporation (FICO) used to pay interest on 
outstanding FICO bonds, although the FDIC collects 
those assessments on behalf of FICO. Beginning in 
1997, the FDIC collected separate FICO assessments 
from both SAIF and BIF members. 

5 71 FR 61385 (October 18, 2006). 
6 12 CFR 327.53. No dividend has or will be 

issued under the Temporary Final Rule. 
7 72 FR 53181 (September 18, 2007). 
8 73 FR 15459 (Mar. 24, 2008). 

9 The two banking trade associations generally 
promoted conservative fund management as the 
optimal strategy for solving the dividend allocation 
issue. They both stated that FDIC fund management 
should ensure that the fund be kept beneath the 
1.35 percent statutory level so that dividends were 
not triggered. Low, smooth, steady premiums that 
prevent a dividend trigger would obviate the issue 
of how to equitably distribute dividends between 
the older and newer segments of the banking 
industry. One of the associations stated that such 
a policy would benefit the insurance fund, the 
industry in general, and consumers. 

Reserve Ratio is between 1.35 and 1.50 
percent or to exceed 1.50 percent.2 

When the Reserve Ratio exceeds 1.50 
percent at the end of a calendar quarter, 
the FDI Act requires the FDIC, absent 
certain limited circumstances 
(discussed in footnote 2), to declare a 
dividend equal to the excess of the 
amount required to maintain the 
Reserve Ratio at 1.50 percent as 
dividends to be paid to insured 
depository institutions. 

If the Board decides to suspend or 
limit dividends, it must submit, within 
270 days of making the determination, 
a report to the Committee on Banking, 
Housing, and Urban Affairs of the 
Senate and to the Committee on 
Financial Services of the House of 
Representatives. The report must 
include a detailed explanation for the 
determination and a discussion of the 
factors required to be considered.3 

The FDI Act directs the FDIC to 
consider each insured depository 
institution’s relative contribution to the 
DIF (or any predecessor deposit 
insurance fund) when calculating such 
institution’s share of any dividend. 
More specifically, when allocating 
dividends, the Board must consider: 

1. The ratio of the assessment base of 
an insured depository institution 
(including any predecessor) on 
December 31, 1996, to the assessment 
base of all eligible insured depository 
institutions on that date; 

2. The total amount of assessments 
paid on or after January 1, 1997, by an 
insured depository institution 
(including any predecessor) to the DIF 
(and any predecessor fund); 4 

3. That portion of assessments paid by 
an insured depository institution 
(including any predecessor) that reflects 
higher levels of risk assumed by the 
institution; and 

4. Such other factors as the Board 
deems appropriate. 
The Reform Act expressly requires the 
FDIC to prescribe by regulation the 
method for calculating, declaring and 

paying dividends. The dividend 
regulation must include provisions 
allowing an insured depository 
institution a reasonable opportunity to 
challenge administratively the amount 
of dividends it is awarded. Under the 
Reform Act, any review by the FDIC 
pursuant to these administrative 
procedures is final and not subject to 
judicial review. 

B. The Temporary Final Rule on 
Assessment Dividends 

In October 2006, the FDIC issued a 
temporary final rule to implement the 
dividend requirements of the Reform 
Act (the Temporary Final Rule).5 

The Temporary Final Rule, which 
expires on December 31, 2008, provides 
definitions and details on how an 
institution may request FDIC review of 
a determination of the institution’s 
dividend and how an institution may 
appeal the FDIC’s response to that 
request. In the Temporary Final Rule, 
the FDIC adopted a simple system for 
allocating any dividends that might be 
declared during the two-year duration of 
the regulation. Any dividends awarded 
before January 1, 2009, will be 
distributed simply in proportion to an 
institution’s 1996 assessment base ratio, 
as determined pursuant to the one-time 
assessment credit rule.6 

C. The Advance Notice of Proposed 
Rulemaking and Notice of Proposed 
Rulemaking 

At the time it adopted the Temporary 
Final Rule, the FDIC stated its intention 
to initiate a second, more 
comprehensive notice-and-comment 
rulemaking on dividends beginning 
with an advanced notice of proposed 
rulemaking to explore alternative 
methods for distributing future 
dividends after the temporary dividend 
rules expires on December 31, 2008. The 
publication of the assessment dividend 
advance notice of rulemaking in 
September 2007 (the ANPR) 
commenced that process.7 Subsequently 
in March 2008, based upon comments 
received on the ANPR, the FDIC issued 
a proposed rule on the distribution of 
future dividends (the NPR).8 

II. The Final Rule 
The FDIC is adopting a final rule 

identical to the proposed rule, with a 
few exceptions described below. 

The FDIC received three comment 
letters on the proposed rule: two from 
banking trade associations and one from 

a savings association. The savings 
association generally supported the 
proposed rule. One trade association 
stated that the proposal generally met 
the specifications that the association 
had suggested in its comments on the 
ANPR, although the association would 
not endorse the NPR. The other trade 
association supported many specific 
provisions of the proposed rule. Each of 
the comments had some specific 
suggestions that are discussed further 
below. 

Annual Determination of Whether 
Dividends Are Required/Declaration of 
Dividends 

The process under the final rule for 
the annual determination of dividends 
and declaration of dividends is identical 
with the process under the proposed 
rule. The FDIC will determine annually 
whether the reserve ratio at the end of 
the prior year equaled or exceeded 1.35 
percent of estimated insured deposits or 
1.50 percent, thereby triggering a 
dividend requirement. If a dividend is 
triggered, the FDIC will determine, 
based on statutory factors, whether 
payment of dividends should be limited 
or suspended. If the FDIC does not limit 
or suspend payment, or does not renew 
such a determination, the aggregate 
amount of the dividend under the final 
rule will be determined as provided by 
the Reform Act. The FDIC will declare 
any dividend on or before May 10th of 
the year following the year in which the 
reserve ratio exceeded 1.35 percent or 
1.50 percent.9 

The FDIC received one specific 
comment on this part of the proposal. 
One of the trade associations endorsed 
an accelerated annual process for 
determination and distribution of 
dividends. 

Allocation of Dividends 

The final rule adopts the proposed 
rule’s methodology for allocation of 
dividends. The total dividend in any 
year will be divided into two parts. One 
of the two parts will be allocated based 
on the ratio of each institution’s 
(including any predecessors’) 1996 
assessment base compared to the total of 
all existing eligible institutions’ 1996 
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10 The ANPR sought comment on two general 
approaches to allocating dividends—the fund 
balance method and the payments method. The two 
allocation methods potentially differed most 
significantly in the way they balanced two of the 
statutory factors that the Board must consider—an 
institutions’ relative 1996 assessment bases and 
assessments paid after 1996—and, thus, in the way 
each method would treat older versus newer 
institutions. The terms ‘‘older’’ and ‘‘newer,’’ 
however, do not simply refer to age. An institution 
that had a large 1996 assessment base compared to 
its current assessment base is considered an older 
institution, and an institution that had no 
assessment base in 1996 or only a small assessment 

base compared to its present assessment base is 
considered a newer institution. 

11 The systemic risk emergency special 
assessment provision is Section 13(c)(4)(G) of the 
FDI Act, 12 U.S.C. 1823(c)(4)(G). 

assessment bases (an institution’s 1996 
assessment base share). The other part 
of the total dividend will be allocated 
based on each institution’s (including 
any predecessors’) ratio of cumulative 
eligible premiums over the previous five 
years to the total of cumulative eligible 
premiums paid by all existing 
institutions (or their predecessors) over 
the previous five years (an institution’s 
eligible premium share). The part of any 

potential dividend that will be allocated 
based upon 1996 assessment base shares 
will decline steadily from 100 percent to 
zero over 15 years; the part of any 
potential dividend that will be allocated 
based upon eligible premium shares 
will increase steadily over the same 15- 
year period from zero to 100 percent. 
After the 15-year period, any dividend 
will be allocated solely based on eligible 
premium shares. 

The 15-year period will run from the 
end of 2006 to the end of 2021 and will 
govern dividends based upon the 
reserve ratio at the end of the years 2008 
through 2021. Actual dividends, if any, 
will be allocated and paid the following 
year. Table A shows the change in the 
allocation of potential dividends over 
time. 

TABLE A—TOTAL DIF DIVIDEND DISTRIBUTION TABLE 

Based upon the DIF reserve ratio at year-end 

Part of total DIF dividend 
determined by: 

1996 Assessment 
base shares 

Eligible premium 
shares 

2006 ............................................................................................................................................................. 1 (100.0%) 0 (0%) 
2007 ............................................................................................................................................................. 14/15 (93.3%) 1/15 (6.7%) 
2008 ............................................................................................................................................................. 13/15 (86.7%) 2/15 (13.3%) 
2009 ............................................................................................................................................................. 4/5 (80.0%) 1/5 (20.0%) 
2010 ............................................................................................................................................................. 11/15 (73.3%) 4/15 (26.7%) 
2011 ............................................................................................................................................................. 2/3 (66.7%) 1/3 (33.3%) 
2012 ............................................................................................................................................................. 3/5 (60.0%) 2/5 (40.0%) 
2013 ............................................................................................................................................................. 8/15 (53.3%) 7/15 (46.7%) 
2014 ............................................................................................................................................................. 7/15 (46.7%) 8/15 (53.3%) 
2015 ............................................................................................................................................................. 2/5 (40.0%) 3/5 (60.0%) 
2016 ............................................................................................................................................................. 1/3 (33.3%) 2/3 (66.7%) 
2017 ............................................................................................................................................................. 4/15 (26.7%) 11/15 (73.3%) 
2018 ............................................................................................................................................................. 1/5 (20.0%) 4/5 (80.0%) 
2019 ............................................................................................................................................................. 2/15 (13.3%) 13/15 (86.7%) 
2020 ............................................................................................................................................................. 1/15 (6.7%) 14/15 (93.3%) 
2021 ............................................................................................................................................................. 0 (0%) 1 (100.0%) 
Thereafter .................................................................................................................................................... 0% 100.0% 

The FDIC received three comments on 
the proposed method of allocating 
dividends. One banking trade 
association supported the balanced 
consideration of alternative dividend 
allocation schemes, taking into account 
the significant premiums paid in the 
early 1990s to recapitalize the FDIC. The 
second banking trade association stated 
that the FDIC proposal was a reasonable 
compromise between the fund balance 
method and the payments method 
described in the ANPR and that the 
proposed rule generally responded to 
their wishes that the method be simple 
but detailed enough so that community 
banks understood it, and that it not be 
subject to sudden or unexpected 
changes.10 It suggested one additional 

change: That the 15-year phase-out 
period begin in 2009 rather than 2006 as 
banks were operating under the existing 
rule on dividends for the years 2006 
through 2008. 

The commenting savings association 
generally supported the provisions of 
the proposed rule but recommended 
that the FDIC use a 10-year rather than 
a 15-year transition period. The bank 
stated that parity dictated a 10-year 
phase-in period since a 10-year period 
elapsed with no general collection of 
premiums, and it would be punitive to 
other organizations to continue to count 
an institution’s assessment credits after 
they have been used to offset premiums. 

The FDIC continues to believe that the 
15-year phase-out transition period, 
beginning in 2006, is a reasonable 
compromise between the legitimate 
points of view of older and newer 
banking institutions and thus 
recommends adopting the allocation 
method proposed in the NPR. 

Eligible Premiums 

As under the proposed rule, an 
eligible premium will be defined as that 

part of an assessment that was charged 
at no more than the maximum rate then 
applicable to a Risk Category I 
institution. Whether an institution paid 
its assessment in cash or offset it with 
assessment credits will not affect its 
eligible premium. An institution’s 
eligible premium will include eligible 
premiums paid by a predecessor. 

The final rule clarifies that eligible 
premiums would not include any 
assessments or fees paid by insured 
depository institutions for the 
Temporary Liquidity Guarantee Program 
or any emergency special assessments 
paid by insured depository institutions 
pursuant to the systemic risk provisions 
of the Federal Deposit Insurance Act, 
whether related to the Temporary 
Liquidity Guarantee Program or not. 11 

The FDIC received three comments on 
this part of the proposal. The banking 
trade associations supported the 
proposal. The commenting savings 
association suggested that the FDIC only 
count payments made with ‘‘real 
dollars’’ rather than assessment credits 
in calculating eligible premiums. 
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The FDIC continues to believe that 
allowing an eligible premium to include 
premiums offset with assessment credits 
is also part of the reasonable 
compromise between the legitimate 
points of view of older and newer 
banking institutions and thus 
recommends adopting the definition of 
an eligible premium proposed in the 
NPR. In any event, most assessment 
credits have already been used. Staff 
estimates that at the end of 2008 only 
four percent of the original assessment 
credits will remain. Given the small 
likelihood of a dividend within the next 
several years, including premiums offset 
with assessment credits within the 
definition of an eligible premium will 
have little practical effect for most 
institutions. 

Definition of a ‘‘Predecessor’’ Insured 
Depository Institution 

Under the final rule, consistent with 
the requirements of the Reform Act, the 
allocation of dividends to an insured 
depository institution will in part be 
based on the 1996 assessment base ratio 
of, and the post-1996 assessments paid 
by, insured depository institutions of 
which the insured depository institution 
is the successor. As in the Temporary 
Final Rule, the final rule defines a 
predecessor insured depository 
institution by cross referencing the 
definition of successor insured 
depository institution in the one-time 
assessment credit rule. (See 12 CFR 327, 
subpart B.) In effect, a predecessor 
institution is the mirror image of a 
successor institution. Notably, the 
definition of successor in the one-time 
credit regulation includes a de facto 
rule, applicable in transactions in which 
an insured depository institution 
assumes substantially all of the deposit 
liabilities and acquires substantially all 
of the assets of another insured 
depository institution. 

The FDIC received one specific 
comment on this part of the proposal. 
The banking trade association that 
submitted the comment supported the 
proposal. 

Notification and Payment of Dividends 
The process for notifying institutions 

of their dividend amounts and paying 
dividends will be as proposed in the 
NPR, with one minor change. The FDIC 
will advise each institution of its 
dividend as soon as practicable after the 
Board’s declaration of a dividend on or 
before May 10th. However, individual 
dividend amounts will be paid to 
institutions on June 30 (in connection 
with the deposit insurance assessment 
process), rather than within 45 days 
after the issuance of the special notice 

(or as soon as practicable thereafter) as 
proposed in the NPR. 

This change is intended to simplify 
the distribution process. Dividends will 
be paid through the Automated Clearing 
House (ACH) and offset against 
assessment payments. If an institution 
owes additional assessments, there will 
be a net debit (resulting in payment to 
the FDIC). Conversely, if the FDIC owed 
additional dividend amounts, there will 
be a net credit (resulting in payment 
from the FDIC). 

Under the final rule, the FDIC will 
freeze the payment of any disputed 
portion of dividends. Any adjustment to 
an individual institution’s dividend 
resulting from its request for review will 
be handled through ACH in the same 
manner as existing procedures for 
underpayment or overpayment of 
assessments. 

The proposed final rule states that the 
FDIC intends, beginning no later than 
2010, to include with its quarterly 
assessment invoices the institution’s 
1996 assessment base share and its 
rolling five-year eligible premium share. 

The FDIC received only one specific 
comment on this part of the proposal. 
The banking trade association that 
submitted the comment supported the 
‘‘acceleration of the annual process for 
determination and distribution of 
dividends, so that any dividends will be 
distributed in the first quarter following 
the year-end declaration.’’ Staff notes 
that dividends cannot be declared at 
year-end, since the year-end fund 
reserve ratio will not be known until 
some time in the following February. 
However, under the final rule, 
dividends will be distributed in the 
same quarter as the declaration (when 
the Board declares a dividend in the 
second quarter, since payment will be 
made on June 30th), and will be always 
be distributed as least as soon as the 
quarter after the declaration. 

Requests for Review 
The final rule’s provisions for 

challenging dividend shares and 
amounts are as proposed in the NPR and 
are similar to those in the Temporary 
Final Rule, except that they reflect the 
FDIC’s intention to provide, beginning 
in 2010, quarterly dividend-related 
information with each assessment 
invoice. Under the final rule, if a 
dividend is declared before 2010, an 
institution will have 30 days from the 
date of the notice of its dividend to 
request review. 

Once the quarterly invoice updates 
become available, an institution 
generally will have 90 days from the 
date of the invoice to request review of 
that dividend-related information, 

except in a year in which a dividend is 
declared. If the FDIC declares a 
dividend, the institution will have 30 
days from the date of its notice of 
dividend amount to request review 
either of that amount or of any 
dividend-related information in its 
March invoice for that year; the 
institution will not have the full 90-day 
period following the March invoice to 
request review. 

The rule requires that, when quarterly 
dividend-related information becomes 
available in 2010, an institution will 
have to request review of its dividend- 
related information within 90 days of 
the first invoice that fails to reflect 
accurate information. If it does not 
submit a timely request for review, it 
will be barred from subsequently 
requesting review of that information. 

The requirement that insured 
depository institutions monitor their 
dividend-related information quarterly 
and promptly request review is 
necessitated by the proposed timing for 
the payment of dividends. In the 
absence of such a strict quarterly 
requirement, the FDIC would have 
needed to reconsider both the timing of 
dividend payment and possibly the 
look-back period for calculating 
institutions’ dividend shares, which at 5 
years is longer than the 3-year 
recordkeeping requirement in the FDI 
Act and longer than the 3-year statute of 
limitations for bringing an action on 
assessment underpayments and 
overpayments. 

The rule requires that at the time of 
the request for review the requesting 
institution must notify all institutions 
that will be directly and materially 
affected, and that it provide those 
institutions with copies of the request 
for review, supporting documentation, 
and FDIC procedures for requests for 
review. The FDIC will make reasonable 
efforts to determine that these 
institutions had been identified and 
notified. 

Institutions will then have 30 days to 
submit a response and any supporting 
documentation to the FDIC’s Division of 
Finance, copying the institution making 
the original request for review. If an 
institution notified through this process 
does not submit a timely response, that 
institution will be foreclosed from 
subsequently disputing the information 
submitted by any other institution on 
the transaction(s) at issue in the review 
process. The FDIC may request 
additional information as part of its 
review, and the institution from which 
such information is requested will be 
required to supply that information 
within 21 days of the date of the FDIC’s 
request. 
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The rule requires a written response 
from the FDIC’s Director of the Division 
of Finance (the Director), or his or her 
designee, notifying the requesting 
institution and any materially affected 
institutions of the determination of the 
Director as to whether the requested 
change is warranted, whenever feasible: 
(1) Within 60 days of receipt by the 
FDIC of the request for review; (2) 
within 60 days of the date of the last 
response to the notification if additional 
institutions are notified by the 
requesting institution or the FDIC; or (3) 
within 60 days of its receipt of the 
additional information, whichever date 
is latest. 

If a requesting institution disagrees 
with the determination of the Director, 
that institution may appeal to the FDIC’s 
Assessment Appeals Committee (the 
AAC). Notice of the procedures 
applicable to appeals to the AAC will be 
included with the Director’s written 
determination. Under the final rule, an 
appeal to the AAC must be filed within 
30 calendar days of the date of the 
Director’s written determination. The 
AAC’s determination will be final and 
not subject to judicial review. 

The FDIC will freeze temporarily the 
distribution of any dividend amount in 
dispute for the institutions involved in 
the challenge until the challenge is 
resolved. 

The FDIC received specific comments 
on this part of the proposal from only 
one source. The banking trade 
association that submitted the comment 
supported ‘‘quarterly notification of 
each bank’s share of future dividends’’ 
and ‘‘clarification of the dispute 
resolution process to be consistent with 
that for risk-based premium 
classification.’’ 

The association also requested that 
the quarterly notification provide 
enough information for banks to 
understand how their dividend shares 
were computed. Given that a bank will 
be provided with a relatively short time 
period of 90 days to challenge its share, 
the notification needed to provide 
sufficient data so that a bank could 
readily check its allocation, and the 
notification should provide the deadline 
for filing a challenge. Staff concurs with 
this request. It is staff’s intention that 
the quarterly notification will provide 
the necessary data. 

Additional Comments on the Proposed 
Rule 

One of the banking trade associations 
also recommended that the FDIC 
establish a rule regarding the 
transferability of claims on future 
dividends; specifically, it recommended 
that the FDIC permit sales of dividend 

shares and promulgate rules clarifying 
the regulatory implications. The FDIC 
agrees that these claims should be 
transferable and has so provided in the 
final rule. However, the transfer of these 
claims will remain a matter of contract 
solely between the interested parties. 
The FDIC will pay dividends to 
institutions according to the FDIC’s 
records without regard to whether 
claims on dividends have been 
transferred. Thus, the FDIC will not 
track sales or recognize assignments for 
payment purposes, since doing so 
would be labor-intensive and require a 
substantial amount of resources. As the 
FDIC expects that only a very limited 
number of institutions will be interested 
in transferring claims to future 
dividends, it would be inequitable to 
make the entire banking industry 
subsidize the costs of tracking sales and 
recognizing assignments. 

III. Regulatory Analysis and Procedure 

A. Solicitation of Comments on Use of 
Plain Language 

Section 722 of the Gramm-Leach- 
Bliley Act, Public Law 106–102, 113 
Stat. 1338, 1471 (Nov. 12, 1999), 
requires the Federal banking agencies to 
use plain language in all proposed and 
final rules published after January 1, 
2000. We received no comments on how 
to make this rule easier to understand. 

B. Regulatory Flexibility Act 

The Regulatory Flexibility Act 
(‘‘RFA’’) requires a federal agency 
publishing a final rulemaking to prepare 
and make available for public comment 
an initial regulatory flexibility analysis 
that describes the impact of the rule on 
small entities. 5 U.S.C. 603(a). Pursuant 
to regulations issued by the Small 
Business Administration (13 CFR 
121.201), a ‘‘small entity’’ includes a 
bank holding company, commercial 
bank or savings association with assets 
of $165 million or less (collectively, 
small banking organizations). The RFA 
provides that an agency is not required 
to prepare and publish a regulatory 
flexibility analysis if the agency certifies 
that the rule will not have a significant 
impact on a substantial number of small 
entities. 5 U.S.C. 605(b). 

Pursuant to section 605(b) of the RFA, 
the FDIC certifies that the final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. The final rule will provide the 
procedures for the FDIC’s declaration, 
distribution, and payment of dividends 
to insured depository institutions under 
the circumstances set forth in the FDI 
Act. While each insured depository 
institution will have the opportunity to 

request review of the amount of its 
dividend each time a dividend is 
declared, the final rule will rely on 
information already collected and 
maintained by the FDIC in the regular 
course of business. The final rule will 
not directly or indirectly impose any 
reporting, recordkeeping or compliance 
requirements on insured depository 
institutions. 

C. Paperwork Reduction Act 

No collections of information 
pursuant to the Paperwork Reduction 
Act (44 U.S.C. Ch. 3501 et seq.) are 
contained in the final rule. 

D. The Treasury and General 
Government Appropriations Act, 1999— 
Assessment of Federal Regulations and 
Policies on Families 

The FDIC has determined that the 
final rule will not affect family well- 
being within the meaning of section 654 
of the Treasury and General 
Government Appropriations Act, 
enacted as part of the Omnibus 
Consolidated and Emergency 
Supplemental Appropriations Act of 
1999 (Pub. L. 105–277, 112 Stat. 2681). 

List of Subjects in 12 CFR Part 327 

Bank deposit insurance, Banks, 
Banking, Savings associations. 

Authority and Issuance 

■ For the reasons set forth in the 
preamble, chapter III of title 12 of the 
Code of Federal Regulations is amended 
by revising subpart C of part 327 to read 
as follows: 

PART 327—ASSESSMENTS 

Subpart C—Implementation of 
Dividend Requirements 

Sec. 
327.50 Purpose and scope. 
327.51 Definitions. 
327.52 Annual dividend determination. 
327.53 Allocation and payment of 

dividends. 
327.54 Requests for review. 

Authority: 12 U.S.C. 1817(e)(2), (4). 

§ 327.50 Purpose and scope. 
(a) Scope. This subpart C of part 327 

implements the dividend provisions of 
section 7(e)(2) of the Federal Deposit 
Insurance Act, 12 U.S.C. 1817(e)(2), and 
applies to insured depository 
institutions. 

(b) Purpose. This subpart C of part 
327 provides the rules for: 

(1) The FDIC’s annual determination 
of whether to declare a dividend and the 
aggregate amount of any dividend; 

(2) The FDIC’s determination of the 
amount of each insured depository 
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institution’s share of any declared 
dividend; 

(3) The time and manner for the 
FDIC’s payments of dividends; and 

(4) An institution’s appeal of the 
FDIC’s determination of its dividend 
amount. 

§ 327.51 Definitions. 
For purposes of this subpart: 
(a) Assessment base share means an 

insured depository institution’s 1996 
assessment base ratio divided by the 
total of all existing, eligible insured 
depository institution’s shares of the 
1996 assessment base (rounded to 14 
decimal places). 

(b) Board has the same meaning as 
under subpart B of this part. 

(c) DIF means the Deposit Insurance 
Fund. 

(d)(1) An eligible premium means an 
assessment paid by an insured 
depository institution (or its 
predecessor) that did not exceed, for the 
applicable assessment period, the 
maximum assessment applicable in that 
assessment period to a Risk Category 1 
institution under subpart A of this part. 

(2) An eligible premium does not 
include any assessments or fees paid by 
insured depository institutions for the 
Temporary Liquidity Guarantee 
Program. An eligible premium also does 
not include any emergency special 
assessments paid by insured depository 
institutions pursuant to section 
13(c)(4)(G) of the Federal Deposit 
Insurance Act, 12 U.S.C. 1823(c)(4)(G), 
whether to repay any loss to the FDIC 
as a consequence of the Temporary 
Liquidity Guarantee Program or for any 
other reason. 

(e) An insured depository institution’s 
eligible premium share means that 
institution’s cumulative eligible 
premiums over the previous five years 
(ending on December 31st of the year 
prior to the year in which the dividend 
is declared) divided by the cumulative 
total of all eligible premiums paid by all 
existing insured depository institutions 
or their predecessors over that five-year 
period (rounded to 14 decimal places). 

(f) An insured depository institution’s 
1996 assessment base ratio means an 
institution’s 1996 assessment base ratio, 
as determined pursuant to § 327.33 of 
this part, adjusted as necessary to reflect 
subsequent transactions in which the 
institution succeeds to another 
institution’s assessment base ratio, or a 
transfer of the assessment base ratio 

pursuant to § 327.34. The 1996 
assessment base ratio shall be rounded 
to seven decimal places. 

(g) Predecessor, when used in the 
context of insured depository 
institutions, refers to the institution 
merged with or into a resulting 
institution or acquired by an institution 
under § 327.33(c) under the de facto 
rule, consistent with the definition of 
successor in § 327.31. 

§ 327.52 Annual dividend determination. 
(a) If the DIF reserve ratio as of 

December 31st of 2008 or any later year 
equals or exceeds 1.35 percent, then on 
or before May 10th of the following 
year, the Board shall determine whether 
to declare a dividend based upon the 
reserve ratio of the DIF as of December 
31st of the preceding year, and the 
amount of the dividend, if any. 

(b) Except as provided in paragraph 
(d) of this section, if the reserve ratio of 
the DIF equals or exceeds 1.35 percent 
of estimated insured deposits and does 
not exceed 1.50 percent, the Board shall 
declare the amount that is equal to one- 
half of the amount in excess of the 
amount required to maintain the reserve 
ratio at 1.35 percent as the aggregate 
dividend to be paid to insured 
depository institutions. 

(c) Except as provided in paragraph 
(d) of this section, if the reserve ratio of 
the DIF exceeds 1.50 percent of 
estimated insured deposits, the Board 
shall declare the amount in excess of the 
amount required to maintain the reserve 
ratio at 1.50 percent as the aggregate 
dividend to be paid to insured 
depository institutions and shall declare 
a dividend under paragraph (b) of this 
section. 

(d)(1) The Board may suspend or limit 
a dividend otherwise required to be 
paid if the Board determines that: 

(i) A significant risk of losses to the 
DIF exists over the next one-year period; 
and 

(ii) It is likely that such losses will be 
sufficiently high as to justify the Board 
concluding that the reserve ratio should 
be allowed: 

(A) To grow temporarily without 
requiring dividends when the reserve 
ratio is between 1.35 and 1.50 percent; 
or 

(B) To exceed 1.50 percent. 
(2) In making a determination under 

this paragraph, the Board shall consider: 
(i) National and regional conditions 

and their impact on insured depository 
institutions; 

(ii) Potential problems affecting 
insured depository institutions or a 
specific group or type of depository 
institution; 

(iii) The degree to which the 
contingent liability of the FDIC for 
anticipated failures of insured 
institutions adequately addresses 
concerns over funding levels in the DIF; 
and 

(iv) Any other factors that the Board 
may deem appropriate. 

(3) Within 270 days of making a 
determination under this paragraph, the 
Board shall submit a report to the 
Committee on Financial Services and 
the Committee on Banking, Housing, 
and Urban Affairs, providing a detailed 
explanation of its determination, 
including a discussion of the factors 
considered. 

(e) The Board shall annually review 
any determination to suspend or limit 
dividend payments and must either: 

(1) Make a new finding justifying the 
renewal of the suspension or limitation 
under paragraph (d) of this section, and 
submit a report as required under 
paragraph (d)(3) of this section; or 

(2) Reinstate the payment of 
dividends as required by paragraph (b) 
or (c) of this section. 

§ 327.53 Allocation and payment of 
dividends. 

(a)(1) The allocation of any dividend 
among insured depository institutions 
shall be based on the institution’s 1996 
assessment base share and the 
institution’s eligible premium share. 

(2) As set forth in the following table, 
the part of a dividend allocated based 
upon an institution’s 1996 assessment 
base share shall decline steadily from 
100 percent to zero over fifteen years, 
and the part of a dividend allocated 
based upon an institution’s eligible 
premium share shall increase steadily 
over the same fifteen-year period from 
zero to 100 percent. The 15-year period 
shall begin as if it had applied to a 
dividend based upon the reserve ratio at 
the end of 2006 and shall end with 
respect to any dividend based upon the 
reserve ratio at the end of 2021. 
Dividends based upon the reserve ratio 
as of December 31, 2021, and thereafter 
shall be allocated among insured 
depository institutions based solely on 
eligible premium shares. 

VerDate Aug<31>2005 20:11 Dec 01, 2008 Jkt 217001 PO 00000 Frm 00011 Fmt 4700 Sfmt 4700 E:\FR\FM\02DER1.SGM 02DER1pw
al

ke
r 

on
 P

R
O

D
1P

C
71

 w
ith

 R
U

LE
S



73164 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Rules and Regulations 

TOTAL DIF DIVIDEND DISTRIBUTION TABLE 

Based upon the DIF reserve ratio at year-end 

Part of total DIF dividend 
determined by: 

1996 Assessment 
base shares 

Eligible premium 
shares 

2006 1 ........................................................................................................................................................... 1 (100.0%) 0 (0%) 
2007 1 ........................................................................................................................................................... 14/15 (93.3%) 1/15 (6.7%) 
2008 ............................................................................................................................................................. 13/15 (86.7%) 2/15 (13/3%) 
2009 ............................................................................................................................................................. 4/5 (80.0%) 1/5 (20.0%) 
2010 ............................................................................................................................................................. 11/15 (73.3%) 4/15 (26.7%) 
2011 ............................................................................................................................................................. 2/3 (66.7%) 1/3 (33.3%) 
2012 ............................................................................................................................................................. 3/5 (60.0%) 2/5 (40.0%) 
2013 ............................................................................................................................................................. 8/15 (53.3%) 7/15 (46.7%) 
2014 ............................................................................................................................................................. 7/15 (46.7%) 8/15 (53.3%) 
2015 ............................................................................................................................................................. 2/5 (40.0%) 3/5 (60.0%) 
2016 ............................................................................................................................................................. 1/3 (33.3%) 2/3 (66.7%) 
2017 ............................................................................................................................................................. 4/15 (26.7%) 11/15 (73.3%) 
2018 ............................................................................................................................................................. 1/5 (20.0%) 4/5 (80.0%) 
2019 ............................................................................................................................................................. 2/15 (13.3%) 13/15 (86.7%) 
2020 ............................................................................................................................................................. 1/15 (6.7%) 14/15 (93.3%) 
2021 ............................................................................................................................................................. 0 (0%) 1 (100.0%) 
Thereafter .................................................................................................................................................... 0 (0%) 1 (100%) 

1 The 15-year period shall be computed as if it had applied to dividends based upon the reserve ratios at the end of 2006 and 2007. 

(b) The FDIC shall notify each insured 
depository institution of the amount of 
such institution’s dividend payment 
based on its share as determined 
pursuant to paragraph (a) of this section. 
Notice shall be given as soon as 
practicable after the Board’s declaration 
of a dividend through a special notice 
of dividend. 

(c) The FDIC shall pay individual 
dividend amounts, unless they are the 
subject of a request for review under 
§ 327.54, to insured depository 
institutions on June 30 of the year the 
dividend is declared. The FDIC shall 
notify institutions whether dividends 
will offset the next collection of 
assessments at the time of the invoice. 
An institution’s dividend amount will 
be settled with that institution’s 
assessment. Any excess dividend 
amount will be a net credit to the 
institution and will be deposited into 
the deposit account designated by the 
institution for assessment payment 
purposes pursuant to subpart A of this 
part. If the dividend amount is less than 
the amount of assessment due, then the 
institution’s account will be directly 
debited by the FDIC to reflect the net 
amount owed to the FDIC as an 
assessment. 

(d) If an insured depository 
institution’s dividend amount is subject 
to review under § 327.54, and that 
request is not finally resolved prior to 
the dividend payment date, the FDIC 
shall withhold the payment of the 
disputed portion of the dividend 
amount involved in the request for 
review. Adjustments to an individual 
institution’s dividend amount based on 
the final determination of a request for 

review will be handled in the same 
manner as assessment underpayments 
and overpayments. 

(e) An institution may sell, assign, or 
otherwise transfer its right to a current 
or future dividend. However, the FDIC 
will pay dividend amounts to insured 
institutions without regard to any such 
sale, assignment or transfer, regardless 
of whether the FDIC has received notice 
of the sale, assignment or transfer. 

§ 327.54 Requests for review. 
(a) An insured depository institution 

may submit a request for review of the 
FDIC’s determination of the institution’s 
1996 assessment base share and/or its 
eligible premium share as shown on the 
institution’s quarterly assessment 
invoice. Such requests shall be subject 
to the provisions of § 327.3(f)(3) of this 
part, except for the invoice provided by 
the FDIC in March of any calendar year 
in which the FDIC declares a dividend. 
If the FDIC declares a dividend, any 
request for review of an institution’s 
1996 assessment base share and/or its 
eligible premium share as shown on the 
institution’s March quarterly assessment 
invoice must be filed within 30 days of 
the date that the FDIC notifies the 
institution of its dividend amount. If an 
institution does not submit a timely 
request for review for the first invoice in 
which the dividend-related information 
that forms the basis for the request 
appears, the institution shall be barred 
from subsequently requesting review of 
that information. 

(b) An insured depository institution 
may submit a request for review of the 
FDIC’s determination of the institution’s 
dividend amount as shown on the 

special notice of dividend. Such review 
may be requested if: 

(1) The institution disagrees with the 
calculation of the dividend as stated on 
the special notice of dividend; or 

(2) The institution believes that the 
1996 assessment base ratio attributed to 
the institution is inaccurate or has not 
been adjusted to include the 1996 
assessment base ratio of an institution 
acquired by merger or transfer pursuant 
to §§ 327.33 and 327.34 of this part and 
§ 327.51(g), and the institution has not 
had a prior opportunity to request 
review or appeal under subpart B of this 
part or paragraph (a) of this section; or 

(3) The institution believes that the 
special notice does not fully or 
accurately reflect its eligible premiums 
or those of any of its predecessors and 
the institution has not had a prior 
opportunity to request review or appeal 
under subpart B of this part or 
paragraph (a) of this section. 

(c) Any such request for review under 
paragraph (b) of this section must be 
submitted within 30 days of the date of 
the special notice of dividend for which 
a change is requested. The request for 
review shall be submitted to the 
Division of Finance and shall provide 
documentation sufficient to support the 
change sought by the institution. If an 
institution does not submit a timely 
request for review, that institution may 
not subsequently request review of its 
dividend amount, subject to paragraph 
(d) of this section. At the time of filing 
with the FDIC, the requesting institution 
shall notify, to the extent practicable, 
any other insured depository institution 
that would be directly and materially 
affected by granting the request for 
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review and provide such institution 
with copies of the request for review, 
the supporting documentation, and the 
FDIC’s procedures for requests under 
this subpart. The FDIC shall make 
reasonable efforts, based on its official 
systems of records, to determine that 
such institutions have been identified 
and notified. 

(d) During the FDIC’s consideration of 
a request for review, the amount of 
dividend in dispute will not be paid. 

(e) Within 30 days of receiving notice 
of the request for review under 
paragraph (b) of this section, those 
institutions identified as potentially 
affected by the request for review may 
submit a response to such request, along 
with any supporting documentation, to 
the Division of Finance, and shall 
provide copies to the requesting 
institution. If an institution that was 
notified under paragraph (c) of this 
section does not submit a response to 
the request for review, that institution 
may not subsequently: 

(1) Dispute the information submitted 
by any other institution on the 
transaction(s) at issue in that review 
process; or 

(2) Appeal the decision by the 
Director of the Division of Finance. 

(f) If additional information is 
requested of the requesting or affected 
institutions by the FDIC, such 
information shall be provided by the 
institution within 21 days of the date of 
the FDIC’s request for additional 
information. 

(g) Any institution submitting a 
timely request for review under 
paragraph (b) of this section will receive 
a written response from the FDIC’s 
Director of the Division of Finance 
(‘‘Director’’), or his or her designee, 
notifying the affected institutions of the 
determination of the Director as to 
whether the requested change is 
warranted, whenever feasible: 

(1) Within 60 days of receipt by the 
FDIC of the request for review; 

(2) If additional institutions have been 
notified by the requesting institution or 
the FDIC, within 60 days of the date of 
the last response to the notification; or 

(3) If additional information has been 
requested by the FDIC, within 60 days 
of receipt of the additional information, 
whichever is later. Notice of the 
procedures applicable to appeals under 
paragraph (g) of this section will be 
included with the Director’s written 
determination. 

(h) An insured depository institution 
may appeal the determination of the 
Director to the FDIC’s Assessment 
Appeals Committee on the same 
grounds as set forth under paragraph (b) 
of this section. Any such appeal must be 

submitted within 30 calendar days from 
the date of the Director’s written 
determination. The decision of the 
Assessment Appeals Committee shall be 
the final determination of the FDIC. 

By order of the Board of Directors. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Executive Secretary. 
[FR Doc. E8–28405 Filed 12–1–08; 8:45 am] 
BILLING CODE 6714–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2008–1251; Directorate 
Identifier 2008–SW–61–AD; Amendment 39– 
15756; AD 2008–22–53] 

RIN 2120–AA64 

Airworthiness Directives; MD 
Helicopters, Inc. Model MD900 
Helicopters 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule; request for 
comments. 

SUMMARY: This document supersedes 
AD 2008–18–52 and publishes in the 
Federal Register an amendment 
adopting Emergency Airworthiness 
Directive (AD) 2008–22–53 which was 
sent previously to all known U.S. 
owners and operators of MD 
Helicopters, Inc. (MDHI) Model MD900 
helicopters by individual letters. This 
AD requires turning ON both Vertical 
Stabilizer Control System (VSCS) 
switches and turning OFF the autopilot 
(AP/SAS) switch; pulling certain AP/ 
SAS circuit breakers; installing a 
placard near the AP/SAS master switch; 
installing an airspeed limitation placard 
on the instrument panel; and making 
changes to the Rotorcraft Flight Manual 
(RFM). This AD is prompted by 4 
occurrences in which the left VSCS 
adapter tubes failed on the MD900 
helicopters and the vertical stabilizer 
became uncontrollable, resulting in 
reduced yaw control of the helicopter. 
There were no injuries, but in one 
occurrence, due to the high speed quick 
yaw, the helicopter lost a window and 
a door. The actions specified by this AD 
are intended to prevent loss of yaw 
control and subsequent loss of control of 
the helicopter. 
DATES: Effective December 17, 2008, to 
all persons except those persons to 
whom it was made immediately 
effective by Emergency AD 2008–22–53, 

issued on October 23, 2008, which 
contained the requirements of this 
amendment. 

Comments for inclusion in the Rules 
Docket must be received on or before 
February 2, 2009. 
ADDRESSES: Use one of the following 
addresses to submit comments on this 
AD: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590. 

• Hand Delivery: U.S. Department of 
Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. 

You may get the service information 
identified in this AD from MD 
Helicopters Inc., Attn: Customer 
Support Division, 4555 E. McDowell 
Rd., Mail Stop M615, Mesa, Arizona 
85215–9734, telephone 1–800–388– 
3378, fax 480–346–6813, or on the Web 
at http://www.mdhelicopters.com. 

Examining the Docket: You may 
examine the docket that contains the 
AD, any comments, and other 
information on the Internet at http:// 
www.regulations.gov, or in person at the 
Docket Operations office between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The Docket 
Operations office (telephone (800) 647– 
5527) is located in Room W12–140 on 
the ground floor of the West Building at 
the street address stated in the 
ADDRESSES section. Comments will be 
available in the AD docket shortly after 
receipt. 
FOR FURTHER INFORMATION CONTACT: Eric 
D. Schrieber, FAA, Los Angeles Aircraft 
Certification Office, Aviation Safety 
Engineer, Airframe Branch, 3960 
Paramount Blvd., Lakewood, California 
90712, telephone 562–627–5348, fax 
562–627–5210. 
SUPPLEMENTARY INFORMATION: On August 
20, 2008, we issued Emergency AD 
2008–18–51 for 500N, 600N, and 
MD900 helicopters. Emergency AD 
2008–18–51 was prompted by reports 
that 2 MD900 helicopters experienced 
failed VSCS adapter tubes. In one case, 
the helicopter experienced an 
uncommanded yaw, resulting in loss of 
a window and a door. The Emergency 
AD required several actions related to 
the Yaw Stability Augmentation System 
(YSAS) for the Model 500N and 600N 
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helicopters and to the VSCS for the 
Model MD900 helicopters. 

After we issued Emergency AD 2008– 
18–51, we discovered that pulling the 
circuit breaker per the Emergency AD 
caused impaired directional control, 
which could result in loss of control of 
the helicopter. Therefore, on August 27, 
2008, we issued superseding Emergency 
AD 2008–18–52, which requires, for 
Model 500N, 600N and MD900 
helicopters, turning OFF the VSCS or 
YSAS switches instead of pulling the 
circuit breakers and installing placards 
that limit airspeed to 100 KIAS or VNE, 
whichever is less. For the Model MD900 
helicopters, limiting flight to VFR, 
prohibiting use of the autopilot, and 
making changes to the Emergency 
Procedures and Airworthiness (sic) 
Limitations sections of the RFM are also 
required. For all of the helicopter 
models, Emergency AD 2008–18–52 
requires, within 45 days, terminating 
action by replacing the adapter tube 
with an airworthy adapter tube that has 
a date stamp of August 15, 2008 or later, 
and then removing the placards, 
removing the AD limitation changes 
from the RFM, and returning all 
switches and circuit breakers to their 
normal positions. 

Since the issuance of Emergency AD 
2008–18–52, we have had additional 
occurrences of failed adapter tubes on 
the MD900 helicopters. The 
replacement adapter tube that was 
terminating action for the requirements 
of Emergency AD 2008–18–52 failed on 
2 of the MD900 helicopters. 
Furthermore, adapter tubes without a 
production date code stamp remain a 
safety concern on the 500N and 600N 
helicopters because they may not 
conform to the FAA-approved design. 
Therefore, we separated the AD actions 
and issued 2 superseding Emergency 
ADs; 2008–22–52 for the 500N and 
600N helicopters, and 2008–22–53 for 
the MD900 helicopters. 

Emergency AD 2008–22–53 applies to 
the MD900 helicopters and continues to 
require the same actions as Emergency 
AD 2008–18–52; however, we made 
minor editorial changes and other 
changes as follows: 

• We do not include any serial 
numbers in the applicability because the 
unsafe condition can occur on any 
helicopter with the affected adapter tube 
installed. 

• We require both VSCS switches to 
be turned ON to reduce pilot workload 
under normal flight conditions and to 
help control the helicopter in the event 
of an adapter tube failure until the 
helicopter is on final approach. 

• We do not provide a terminating 
action because the cause of the failures 
is still being investigated. 

We have reviewed MDHI Service 
Bulletin (SB) SB900–110, dated October 
17, 2008. The SB specifies the 
following: 

• Making a placard that states 
‘‘AIRSPEED LIMIT 100 KIAS OR VNE, 
WHICHEVER IS LESS. VMC FLIGHT 
ONLY, AUTOPILOT OFF.’’ 

• Installing a placard on the 
instrument panel in view of the pilot. 

• Making a record in the compliance 
section of the Rotorcraft Log Book that 
the SB has been completed. 

• Operating the helicopter as 
specified in the applicable Rotorcraft 
Flight Manual Airspeed Limitation 
Section for helicopter operation. 

The SB also includes the following 
Notes: 

• Stronger replacement tube adapters 
with a new part number are in the FAA 
approval process. Owners and operators 
will be notified when the new adapter 
tubes are available by a revision to the 
service bulletin. 

• If there is an anti-torque system 
malfunction, de-energize the VSCS on 
final approach to a run on landing. Refer 
to Rotorcraft Flight Manual Emergency 
Procedures for Anti-torque Failure 
Complete Loss of Thrust and Fixed 
Thruster Setting. 

• Do an inspection before and after 
each flight to make sure vertical 
stabilizers are in the correct position 
and control linkages are attached. To 
check control linkages, apply light 
pressure with your hand to the trailing 
edge of left and right vertical stabilizer 
in the inboard and outboard direction. 
No more than 0.125 in. (3.175 mm) 
movement permitted. 

This AD differs from the SB in that it 
does not require, before and after each 
flight, an inspection of the vertical 
stabilizer and control linkages because 
we have determined that limiting the 
airspeed to 100 KIAS or VNE, whichever 
is less, will allow the continued safe 
operation of the helicopter in the event 
of an in-flight failure of the adapter 
tube. Also, this AD differs from the SB 
in that we require flight under VFR 
instead of VMC because the master 
minimum equipment list does not allow 
dispatch of the helicopter under IFR 
with an inoperative autopilot. 

This AD is an interim action that is 
intended to provide the continued safe 
operation of the helicopter in the event 
of an in-flight failure of the adapter 
tube. MDHI is currently attempting to 
determine the root cause of the adapter 
tube failures and develop final 
corrective action. We anticipate 
additional rulemaking once MDHI 

determines the cause of the adapter tube 
failures and develops an acceptable 
corrective action or terminating action 
for the requirements of this AD. 

Since the unsafe condition described 
is likely to exist or develop on other 
MDHI Model MD900 helicopters of the 
same type design, we issued 
superseding Emergency AD 2008–22–53 
to prevent loss of yaw control and 
subsequent loss of control of the 
helicopter. The Emergency AD requires 
the following before further flight: 

• Turning ON both VSCS switches 
and turning OFF the autopilot (AP/SAS) 
switch after centering the trim actuators. 

• Pulling and installing cable ties 
around certain AP/SAS circuit breakers. 

• Installing a placard next to the AP/ 
SAS master switch alerting the pilot that 
the autopilot has been deactivated. 

• Installing a placard on the 
instrument panel as close as practicable 
to the airspeed indicator that states: 
‘‘AIRSPEED LIMIT 100 KIAS or VNE, 
WHICHEVER IS LESS. VFR FLIGHT 
ONLY, AUTOPILOT OFF.’’ 

• Making pen and ink changes or 
inserting a copy of this AD into the 
limitations section of the RFM to revise 
the limitations as follows: ‘‘VNE is 
limited to 100 KIAS or less as 
determined by referring to the airspeed 
VNE placard already installed on the 
helicopter. VFR Flight Only, Autopilot 
Off.’’ 

• Making pen and ink changes or 
inserting a copy of this AD into the 
limitations section of the RFM to revise 
the emergency procedures as follows: 
‘‘If you experience an anti-torque system 
malfunction, turn both VSCS switches 
to OFF during final approach for a run- 
on landing.’’ 

The short compliance time involved 
is required because the previously 
described critical unsafe condition can 
adversely affect the controllability of the 
helicopter. Therefore, the actions 
described previously are required before 
further flight, and this AD must be 
issued immediately. 

Since it was found that immediate 
corrective action was required, notice 
and opportunity for prior public 
comment thereon were impracticable 
and contrary to the public interest, and 
good cause existed to make the AD 
effective immediately by individual 
letters issued on October 23, 2008 to all 
known U.S. owners and operators of 
MDHI Model MD900 helicopters. These 
conditions still exist, and the AD is 
hereby published in the Federal 
Register as an amendment to 14 CFR 
39.13 to make it effective to all persons. 

We estimate that this AD will affect 
43 helicopters of U.S. registry. The 
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required actions will take about 0.2 
work hour per helicopter, at an average 
labor rate of $80 per work hour. Parts 
cost are negligible. Based on these 
figures we estimate the total cost impact 
of the AD on U.S. operators to be about 
$688. However, MDHI states in their 
service information that costs of .2 
hours of labor will be covered under 
labor warranty. Assuming operators take 
advantage of this credit, we estimate 
that this AD will have no cost impact on 
U.S. operators. 

Comments Invited 
This AD is a final rule that involves 

requirements that affect flight safety and 
was not preceded by notice and an 
opportunity for public comment; 
however, we invite you to submit any 
written data, views, or arguments 
regarding this AD. Send your comments 
to an address listed under ADDRESSES. 
Include ‘‘Docket No. FAA–2008–1251; 
Directorate Identifier 2008–SW–61–AD’’ 
at the beginning of your comments. We 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
the AD. We will consider all comments 
received by the closing date and may 
amend the AD in light of those 
comments. 

We will post all comments we 
receive, without change, to http:// 
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this AD. Using the 
search function of our docket Web site, 
you can find and read the comments to 
any of our dockets, including the name 
of the individual who sent the 
comment. You may review the DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (65 FR 19477–78). 

Regulatory Findings 
We have determined that this AD will 

not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the regulation: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 

under the criteria of the Regulatory 
Flexibility Act. 

We prepared an economic evaluation 
of the estimated costs to comply with 
this AD. See the AD docket to examine 
the economic evaluation. 

Authority for This Rulemaking 
Title 49 of the United States Code 

specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
‘‘General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 

safety, Safety. 

Adoption of the Amendment 

■ Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 

■ 2. Section 39.13 is amended by adding 
a new airworthiness directive to read as 
follows: 
2008–22–53 MD Helicopters, Inc.: 

Amendment 39–15756. Docket No. 
FAA–2008–1251; Directorate Identifier 
2008–SW–61–AD. Supersedes 
Emergency AD 2008–18–52, Directorate 
Identifier 2008–SW–52–AD. 

Applicability: Model MD900 helicopters 
with a Vertical Stabilizer Control System 
(VSCS) adapter tube, part number 500N7218– 
1, installed, certificated in any category. 

Compliance: Required before further flight, 
unless accomplished previously. 

To prevent loss of yaw control and 
subsequent loss of control of the helicopter, 
do the following: 

(a) Turn ON both VSCS switches. 

(b) If installed, de-energize the autopilot 
(AP/SAS) as follows: 

(1) Determine if the AP/SAS trim actuators 
are centered. If the AP/SAS trim actuators are 
not centered, center them. 

(2) After the AP/SAS trim actuators are 
centered: 

(i) Turn the AP/SAS MSTR switch to the 
OFF position. 

(ii) Pull the following AP circuit breakers 
located on the A601 Essential Bus Circuit 
Breaker Panel, mounted in the cockpit 
console, and install a plastic cable tie on each 
circuit breaker to prevent accidental 
energizing of the circuit: 

(A) AP/SAS CMPTR (CB28), 
(B) AP/SAS DISC (CB29), and 
(C) AP/SAS ACCEL (CB30). 
(3) Install a placard next to the AP Mode 

Select panel that contains the AP/SAS MSTR 
switch stating ‘‘AP/SAS DEACTIVATED.’’ 

(c) Install a placard on the instrument 
panel as close as practicable to the airspeed 
indicator that states: 
‘‘AIRSPEED LIMIT 100 KIAS or VNE, 
WHICHEVER IS LESS. VFR FLIGHT ONLY, 
AUTOPILOT OFF.’’ 

(d) Make pen and ink changes or insert a 
copy of this AD into the limitations section 
of the rotorcraft flight manual (RFM) to revise 
the limitations as follows: ‘‘VNE is limited to 
100 KIAS or less as determined by referring 
to the airspeed VNE placard already installed 
on the helicopter. VFR Flight Only, Autopilot 
OFF.’’ 

(e) Make pen and ink changes or insert a 
copy of this AD into the limitations section 
of the RFM to revise the emergency 
procedures as follows: ‘‘If you experience an 
anti-torque system malfunction, turn both 
VSCS switches to OFF during final approach 
for a run-on landing.’’ 

Note: MDHI Service Bulletin SB900N–110, 
dated October 17, 2008, pertains to the 
subject of this AD. 

(f) To request a different method of 
compliance or a different compliance time 
for this AD, follow the procedures in 14 CFR 
39.19. Contact the Manager, Los Angeles 
Aircraft Certification Office, FAA, ATTN: 
Eric D. Schrieber, Aviation Safety Engineer, 
Airframe Branch, 3960 Paramount Blvd., 
Lakewood, California 90712, telephone 562– 
627–5348, fax 562–627–5210, for information 
about previously approved alternative 
methods of compliance. 

(g) Copies of the applicable service 
information may be obtained from MD 
Helicopters Inc., Attn: Customer Support 
Division, 4555 E. McDowell Rd., Mail Stop 
M615, Mesa, Arizona 85215–9734, telephone 
1–800–388–3378, fax 480–346–6813, or on 
the Web at http://www.mdhelicopters.com. 

(h) This amendment becomes effective on 
December 17, 2008, to all persons except 
those persons to whom it was made 
immediately effective by Emergency AD 
2008–22–53, issued October 23, 2008, which 
contained the requirements of this 
amendment. 
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Issued in Fort Worth, Texas, on November 
19, 2008. 
Scott A. Horn, 
Acting Manager, Rotorcraft Directorate, 
Aircraft Certification Service. 
[FR Doc. E8–28347 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2008–1241; Directorate 
Identifier 2008–NM–121–AD; Amendment 
39–15754; AD 2006–20–51 R1] 

RIN 2120–AA64 

Airworthiness Directives; Boeing 
Model 777–200LR Series Airplanes 
Powered by General Electric (GE) 
Model GE90–110B Engines, and Model 
777–300ER Series Airplanes Powered 
by GE Model GE90–115B Engines 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; request for 
comments. 

SUMMARY: We are revising an existing 
airworthiness directive (AD) that 
applies to certain Boeing Model 777– 
200LR and –300ER series airplanes. 
That AD currently requires revising the 
airplane flight manual to prohibit 
takeoffs at less than full-rated thrust. 
This new AD reduces the applicability 
of the existing AD. This AD results from 
a report of two occurrences of engine 
thrust rollback during takeoff. We are 
issuing this AD to prevent dual-engine 
thrust rollback during the takeoff phase 
of flight, which could result in the 
airplane failing to lift off before reaching 
the end of the runway or failing to clear 
obstacles below the takeoff flight path. 
DATES: This AD is effective January 6, 
2009. 

We must receive comments on this 
AD by February 2, 2009. 
ADDRESSES: You may send comments by 
any of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590. 

• Hand Delivery: U.S. Department of 
Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590, between 9 a.m. 

and 5 p.m., Monday through Friday, 
except Federal holidays. 

Examining the AD Docket 

You may examine the AD docket on 
the Internet at http:// 
www.regulations.gov; or in person at the 
Docket Management Facility between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The AD 
docket contains this AD, the regulatory 
evaluation, any comments received, and 
other information. The street address for 
the Docket Office (telephone 800–647– 
5527) is in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 

FOR FURTHER INFORMATION CONTACT: 
Margaret Langsted, Aerospace Engineer, 
Propulsion Branch, ANM–140S, FAA, 
Seattle Aircraft Certification Office, 
1601 Lind Avenue, SW., Renton, 
Washington 98057–3356; telephone 
(425) 917–6500; fax (425) 917–6590. 

SUPPLEMENTARY INFORMATION: 

Discussion 

On October 2, 2006, we issued AD 
2006–20–51, amendment 39–14786 (71 
FR 59651, October 11, 2006), for certain 
Boeing Model 777–200LR and –300ER 
series airplanes. That AD requires 
revising the airplane flight manual to 
prohibit takeoffs at less than full-rated 
thrust. That AD resulted from a report 
of two occurrences of engine thrust 
rollback (reduction) during takeoff. We 
issued that AD to prevent dual-engine 
thrust rollback, which could result in 
the airplane failing to lift off before 
reaching the end of the runway or 
failing to clear obstacles below the 
takeoff flight path. 

Actions Since Existing AD Was Issued 

Since issuance of AD 2006–20–51, 
Boeing has informed us that no U.S.- 
registered airplanes have full authority 
digital engine control (FADEC) software 
version A.0.4.5 installed, and that 
software version A.0.4.6 is being 
installed in production. In addition, we 
have determined that the affected 
airplanes are limited to those subject to 
the identified unsafe condition with 
FADEC electronic engine control (EEC) 
software version A.0.4.5 installed. We 
have also determined that FADEC 
software version A.0.4.6 has 
incorporated software revisions that 
prevent the reported roll-back 
conditions from occurring. Therefore, 
we also have determined that the 
applicability of AD 2006–20–51 can be 
revised to apply only to affected 
airplanes equipped with FADEC 
software version A.0.4.5. 

FAA’s Determination and Requirements 
of This AD 

No airplanes affected by this AD are 
on the U.S. Register. We are issuing this 
AD because the unsafe condition 
described previously is likely to exist or 
develop on other products of the(se) 
same type design(s) that could be 
registered in the United States in the 
future. This AD revises AD 2006–20–51. 
This AD retains the requirements of the 
existing AD and reduces the 
applicability of the existing AD. 

Since no U.S. registered airplanes are 
affected by this AD, notice and 
opportunity for public comment before 
issuing this AD are unnecessary. 

Interim Action 
We consider the requirements of this 

AD ‘‘interim action.’’ The manufacturer 
is developing a modification to address 
the unsafe condition (i.e., decreased 
takeoff thrust). We might consider 
further rulemaking if a modification is 
developed, approved, and available. 

Comments Invited 
This AD is a final rule that involves 

requirements affecting flight safety, and 
we did not provide you with notice and 
an opportunity to provide your 
comments before it becomes effective. 
However, we invite you to send any 
written data, views, or arguments about 
this AD. Send your comments to an 
address listed under the ADDRESSES 
section. Include ‘‘Docket No. FAA– 
2008–1241; Directorate Identifier 2008– 
NM–121–AD’’ at the beginning of your 
comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this AD. We will consider all 
comments received by the closing date 
and may amend this AD because of 
those comments. 

We will post all comments we 
receive, without change, to http:// 
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact we receive 
about this AD. 

Authority for This Rulemaking 
Title 49 of the United States Code 

specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. ‘‘Subtitle VII: 
Aviation Programs,’’ describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 
Part A, Subpart III, section 44701: 
General requirements.’’ Under that 
section, Congress charges the FAA with 
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promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 
This AD will not have federalism 

implications under Executive Order 
13132. This AD will not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

(2) Is not a ‘‘significant rule’’ under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979), and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

You can find our regulatory 
evaluation and the estimated costs of 
compliance in the AD docket. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 

Adoption of the Amendment 

■ Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 

■ 2. The FAA amends § 39.13 by 
removing amendment 39–14786 (71 FR 
59651, October 11, 2006) and adding the 
following new AD: 
2006–20–51–R1 Boeing: Amendment 39– 

15754. Docket No. FAA–2008–1241; 
Directorate Identifier 2008–NM–121–AD. 

Effective Date 

(a) This airworthiness directive (AD) is 
effective January 6, 2009. 

Affected ADs 

(b) This AD revises AD 2006–20–51. 

Applicability 

(c) This AD applies to airplanes in Table 
1 of this AD, certificated in any category. 

TABLE 1—APPLICABILITY 

Boeing model— Powered by General Electric (GE) model— Equipped with full authority digital engine con-
trol software version— 

(1) 777–200LR series airplanes ........................ GE90–110B engines ........................................ A.0.4.5 
(2) 777–300ER series airplanes ........................ GE90–115B engines ........................................ A.0.4.5 

Unsafe Condition 

(d) This AD results from a report of two 
occurrences of engine thrust rollback during 
takeoff. We are issuing this AD to prevent 
dual-engine thrust rollback during the takeoff 
phase of flight, which could result in the 
airplane failing to lift off before reaching the 
end of the runway or failing to clear obstacles 
below the takeoff flight path. 

Compliance 

(e) Comply with this AD within the 
compliance times specified, unless already 
done. 

Restatement of AD 2006–20–51: 

Revision of the Airplane Flight Manual 
(AFM) 

(f) Within 24 hours after October 16, 2006 
(the effective date of 2006–20–51), revise the 
Certificate Limitations Section of the AFM to 
include the following statement. This may be 
done by inserting a copy of this AD into the 
AFM. 

Use of reduced thrust takeoff ratings 
determined by either the assumed 
temperature method or the fixed de-rate 
method or a combination of both, is 
prohibited. Full-rated thrust must be used for 
takeoff. 

Note 1: When a statement identical to that 
in paragraph (f) of this AD has been included 
in the general revisions of the AFM, the 
general revisions may be inserted into the 
AFM, and the copy of this AD may be 
removed from the AFM. 

Special Flight Permit 
(g) Special flight permits, as described in 

Section 21.197 and Section 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199), are not allowed. 

Alternative Methods of Compliance 
(AMOCs) 

(h)(1) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, ATTN: 
Margaret Langsted, Aerospace Engineer, 
Propulsion Branch, ANM–140S, FAA, Seattle 
ACO, 1601 Lind Avenue, SW., Renton, 
Washington 98057–3356; telephone (425) 
917–6500; fax (425) 917–6590; has the 
authority to approve AMOCs for this AD, if 
requested using the procedures found in 14 
CFR 39.19. 

(2) To request a different method of 
compliance or a different compliance time 
for this AD, follow the procedures in 14 CFR 
39.19. Before using any approved AMOC on 
any airplane to which the AMOC applies, 
notify your appropriate principal inspector 
(PI) in the FAA Flight Standards District 
Office (FSDO), or lacking a PI, your local 
FSDO. 

Material Incorporated by Reference 
(i) None. 

Issued in Renton, Washington, on 
November 16, 2008. 
Stephen P. Boyd, 
Assistant Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. E8–28158 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2008–1122; Directorate 
Identifier 2008–NE–35–AD; Amendment 39– 
15759; AD 2008–25–01] 

RIN 2120–AA64 

Airworthiness Directives; Rolls-Royce 
plc RB211 Trent 500 Series Turbofan 
Engines 

AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 
ACTION: Final rule; request for 
comments. 

SUMMARY: We are adopting a new 
airworthiness directive (AD) for the 
products listed above. This AD results 
from mandatory continuing 
airworthiness information (MCAI) 
issued by an aviation authority of 
another country to identify and correct 
an unsafe condition on an aviation 
product. The MCAI describes the unsafe 
condition as: 

Recent analysis of the low-pressure turbine 
(LPT) discs 1–5 carried out by Rolls-Royce 
plc concluded that it is necessary to reduce 
the declared safe cyclic life of all Trent 500 
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LPT stage 3 discs, part number (P/N) 
FK29581. 

Rolls-Royce plc has reduced the 
declared safe cyclic life of these LPT 
stage 3 discs to 7,990 cycles-since-new 
(CSN). This AD requires actions that are 
intended to address the unsafe 
condition described in the MCAI, which 
could result in uncontained failure of 
LPT stage 3 discs, resulting in damage 
to the airplane. 
DATES: This AD becomes effective 
December 17, 2008. 

We must receive comments on this 
AD by January 2, 2009. 
ADDRESSES: You may send comments by 
any of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov and follow 
the instructions for sending your 
comments electronically. 

• Mail: U.S. Department of 
Transportation, 1200 New Jersey 
Avenue, SE., West Building Ground 
Floor, Room W12–140, Washington, DC 
20590–0001. 

• Hand Delivery: Deliver to Mail 
address above between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

• Fax: (202) 493–2251. 

Examining the AD Docket 
You may examine the AD docket on 

the Internet at http:// 
www.regulations.gov; or in person at the 
Docket Operations office between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The AD docket 
contains this AD, the regulatory 
evaluation, any comments received, and 
other information. The street address for 
the Docket Operations office (telephone 
(800) 647–5527) is the same as the Mail 
address provided in the ADDRESSES 
section. Comments will be available in 
the AD docket shortly after receipt. 
FOR FURTHER INFORMATION CONTACT: 
James Lawrence, Aerospace Engineer, 
Engine Certification Office, FAA, Engine 
and Propeller Directorate, 12 New 
England Executive Park, Burlington, MA 
01803; e-mail: james.lawrence@faa.gov; 
telephone (781) 238–7176; fax (781) 
238–7199. 
SUPPLEMENTARY INFORMATION: 

Discussion 

The European Aviation Safety Agency 
(EASA), which is the Technical Agent 
for the Member States of the European 
Community, has issued EASA AD 2008– 
0098, dated May 21, 2008, to correct an 
unsafe condition for the specified 
products. The EASA AD states: 

Recent analysis of the LPT discs 1–5 
carried out by Rolls-Royce plc concluded that 
it is necessary to reduce the declared safe 

cyclic life of all Trent 500 LPT stage 3 discs, 
P/N FK29581. 

You may obtain further information by 
examining the MCAI in the AD docket. 

FAA’s Determination and Requirements 
of This AD 

This product has been approved by 
the aviation authority of the United 
Kingdom, and is approved for operation 
in the United States. Pursuant to our 
bilateral agreement with the United 
Kingdom, they have notified us of the 
unsafe condition described in the MCAI 
and service information referenced 
above. We are issuing this AD because 
we evaluated all information provided 
by EASA, and determined the unsafe 
condition exists and is likely to exist or 
develop on other products of the same 
type design. This AD requires removing 
LPT stage 3 discs, P/N FK29581, from 
service before reaching the new reduced 
declared safe cyclic life of 7,990 CSN. 

FAA’s Determination of the Effective 
Date 

Since there are currently no domestic 
operators of these engine models, notice 
and opportunity for public comment 
before issuing this AD are unnecessary. 
Therefore, a situation exists that allows 
the immediate adoption of this 
regulation. 

Comments Invited 
This AD is a final rule that involves 

requirements affecting flight safety, and 
we did not precede it by notice and 
opportunity for public comment. We 
invite you to send any written relevant 
data, views, or arguments about this AD. 
Send your comments to an address 
listed under the ADDRESSES section. 
Include ‘‘Docket No. FAA–2008–1122; 
Directorate Identifier 2008–NE–35–AD’’ 
at the beginning of your comments. We 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
this AD. We will consider all comments 
received by the closing date and may 
amend this AD because of those 
comments. 

We will post all comments we 
receive, without change, to http:// 
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact we receive 
about this AD. 

Authority for This Rulemaking 
Title 49 of the United States Code 

specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. ‘‘Subtitle VII: 
Aviation Programs,’’ describes in more 

detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 

We determined that this AD will not 
have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this AD: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 

Adoption of the Amendment 

■ Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 

■ 2. The FAA amends § 39.13 by adding 
the following new AD: 
2008–25–01 Rolls-Royce plc: Amendment 

39–15759; Docket No. FAA–2008–1122; 
Directorate Identifier 2008–NE–35–AD. 
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Effective Date 

(a) This airworthiness directive (AD) 
becomes effective December 17, 2008. 

Affected ADs 

(b) None. 

Applicability 

(c) This AD applies to Rolls-Royce plc 
RB211 Trent 553–61, 553A2–61, 556–61, 
556A2–61, 556B–61, 556B2–61, 560–61, and 
560A2–61 turbofan engines with a low- 
pressure turbine (LPT) stage 3 disc, part 
number (P/N) FK29581, installed. These 
engines are installed on, but not limited to, 
Airbus A340–500 and A340–600 series 
airplanes. 

Reason 

(d) European Aviation Safety Agency 
(EASA) AD No. 2008–0098, dated May 21, 
2008, states the unsafe condition as follows: 

Recent analysis of the LPT discs 1–5 
carried out by Rolls-Royce plc concluded that 
it is necessary to reduce the declared safe 
cyclic life of all Trent 500 LPT stage 3 discs, 
P/N FK29581. 

Rolls-Royce plc has reduced the declared 
safe cyclic life of these LPT stage 3 discs to 
7,990 cycles-since-new (CSN). We are issuing 
this AD to prevent an uncontained failure of 
the LPT stage 3 disc, resulting in damage to 
the airplane. 

Actions and Compliance 

(e) After the effective date of this AD, 
remove LPT stage 3 discs, P/N FK29581, from 
service before reaching the new reduced 
declared safe cyclic life of 7,990 CSN. 

(f) Do not install an LPT stage 3 disc, 
P/N FK29581, onto any engine, unless it has 
been verified that the disc has not yet 
accumulated 7,990 CSN. 

Alternative Methods of Compliance 
(AMOCs) 

(g) The Manager, Engine Certification 
Office, FAA, has the authority to approve 
AMOCs for this AD, if requested using the 
procedures found in 14 CFR 39.19. 

Related Information 

(h) Refer to EASA Airworthiness Directive 
2008–0098, dated May 21, 2008, and Rolls- 
Royce plc Alert Service Bulletin No. RB.211– 
72–AF781, dated April 2, 2008, for related 
information. Contact Rolls-Royce plc, P.O. 
Box 31, Derby, England, DE248BJ; telephone: 
011–44–1332–242424; fax: 011–44–1332– 
245418, for the alert service bulletin. 

(i) Contact James Lawrence, Aerospace 
Engineer, Engine Certification Office, FAA, 
Engine and Propeller Directorate, 12 New 
England Executive Park, Burlington, MA 
01803; e-mail: james.lawrence@faa.gov; 
telephone (781) 238–7176; fax (781) 238– 
7199, for more information about this AD. 

Issued in Burlington, Massachusetts, on 
November 24, 2008. 
Francis A. Favara, 
Manager, Engine and Propeller Directorate, 
Aircraft Certification Service. 
[FR Doc. E8–28549 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Parts 91, 121, and 125 

[Docket No. FAA–1999–6482; Amendment 
No. 91–304, 125–56, 121–342] 

RIN 2120–AG87 

Revisions to Digital Flight Data 
Recorder Regulations for Boeing 737 
Airplanes and for All Part 125 
Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 

SUMMARY: The FAA amends the 
regulations governing flight data 
recorders to increase the number of 
digital flight data recorder parameters 
for all Boeing 737 series airplanes 
manufactured after August 18, 2000. 
This change is based on safety 
recommendations from the National 
Transportation Safety Board following 
its investigations of two accidents and 
several incidents involving 737s. The 
rule also adopts a prohibition on 
deviations from flight recorder 
requirements for all airplanes operated 
under part 125. 
DATES: These amendments become 
effective February 2, 2009. 
FOR FURTHER INFORMATION CONTACT: For 
technical issues: Brian A. Verna, 
Avionics Systems Branch, Aircraft 
Certification Service, AIR–130, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
385–4643; facsimile (202) 385–4651; e- 
mail brian.verna@faa.gov. For legal 
issues: Karen L. Petronis, Senior 
Attorney, Regulations Division, AGC– 
200, Office of the Chief Counsel, Federal 
Aviation Administration, 800 
Independence Ave., SW., Washington, 
DC 20591; telephone (202) 267–3073; 
facsimile (202) 267–7971; e-mail: 
karen.petronis@faa.gov. 

SUPPLEMENTARY INFORMATION: 

Authority for This Rulemaking 
The FAA’s authority to issue rules on 

aviation safety is found in Title 49 of the 
United States Code. Subtitle I, Section 
106 describes the authority of the FAA 
Administrator. Subtitle VII, Aviation 
Programs, describes in more detail the 
scope of the agency’s authority. 

This rulemaking is promulgated 
under the authority described in 
Subtitle VII, Part A, Subpart III, Section 
44701. Under that section, the FAA is 
charged with prescribing regulations 
providing minimum standards for other 

practices, methods and procedures 
necessary for safety in air commerce. 
This regulation is within the scope of 
that authority since flight data recorders 
are the only means available to account 
for aircraft movement and flight crew 
actions critical to finding the probable 
cause of incidents or accidents, 
including data that could prevent future 
incidents or accidents. 

I. Background 
The following is a summary of the 

events leading up to this final rule. For 
a more detailed discussion of these 
events, please refer to the ‘‘Background’’ 
section of the supplemental notice of 
proposed rulemaking that preceded this 
final rule (71 FR 52382, September 5, 
2006). 

A. Statement of the Problem 
Two accidents in the United States 

involving Boeing 737 series airplanes 
(737s) appear to have been caused by an 
uncommanded rudder hardover, with 
resultant roll and sudden descent. These 
accidents were United Airlines flight 
585, near Colorado Springs, Colorado, 
on March 3, 1991, and USAir flight 427, 
near Aliquippa, Pennsylvania, on 
September 8, 1994. In addition, between 
1996 and 1999, seven incidents of 
suspected uncommanded rudder 
movement involving U.S.-registered 
737s occurred that did not result in the 
loss of control of the airplanes involved. 

All the 737s mentioned above were 
equipped with the flight data recorders 
required by the regulations then in 
effect. However, these 737s were not 
required to record (nor were they 
equipped to provide) information about 
the airplanes’ movement about their 
three axes or the position of flight 
control surfaces immediately preceding 
the accidents or incidents. Without such 
data, neither the FAA nor the National 
Transportation Safety Board (NTSB) 
could definitively identify the causes of 
these suspected uncommanded rudder 
events. 

B. FAA Actions 
Following piloted computer 

simulations of the USAir accident and 
reports of malfunctions in the 737’s yaw 
damper system (which moves the 
rudder independent of flight crew 
input), the FAA mandated design 
changes to the 737’s rudder system. 
First, we issued Airworthiness Directive 
(AD) 97–14–03 (62 FR 34623, June 27, 
1997). This AD requires installation of 
a newly designed rudder-limiting device 
and a newly designed yaw damper 
system to address possible rudder 
hardover situations and uncommanded 
yaw damper movements. Second, in 
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response to the possibility of a 
secondary slide jam and rudder reversal, 
we issued AD 97–14–04 (62 FR 35068, 
June 30, 1997). That AD requires 
operators to install a new vernier 
control rod bolt and a new main rudder 
power control unit servo valve. 

C. NTSB Safety Recommendations 
Between 1995 and 1997, the NTSB 

issued 20 safety recommendations 
dealing with the 737. Three of those 
(A–95–25, A–95–26, and A–95–27) 
specifically addressed upgrades to the 
flight data recorders for all 737s. The 
NTSB stressed the importance of data 
on the flight control surface positions, 
flight control inputs, and lateral 
acceleration. The NTSB stated that with 
this data, it would have been able to 
identify quickly any abnormal control 
surface movements and configuration 
changes or autopilot status changes that 
may have been involved in the loss of 
control of the 737s involved in the 
United and USAir accidents. 

While the NTSB acknowledged the 
design changes made to the rudder 
system under the above ADs, the NTSB 
stated that these changes did not 
eliminate the possibility of other 
potential failure modes and 
malfunctions. 

D. FAA Response: 1997 Regulations 
In response to the NTSB’s safety 

recommendations, the FAA published 
revisions to the digital flight data 
recorder (DFDR) requirements for all 
airplanes (Revisions to Digital Flight 
Data Recorder Rules; Final Rule (62 FR 
38362, July 17, 1997)). The revised 
DFDR regulations prescribe the 88 
parameters that must be recorded on 
DFDRs, with the exact number of 
parameters required to be recorded 
determined by the date of airplane 
manufacture. The number of parameters 
that must be recorded range from 18 for 
a transport category airplane 
manufactured on or before October 11, 
1991, to 88 for airplanes manufactured 
after August 19, 2002. 

E. NTSB’s 1999 Findings and Safety 
Recommendations 

On March 24, 1999, the NTSB issued 
the final report of its investigation into 
the crash of USAir flight 427. The NTSB 
determined the probable cause of the 
accident was a loss of control resulting 
from the movement of the rudder 
surface position to its blowdown limit. 
The NTSB stated that the 1997 
regulations for upgrading DFDRs did not 
address this problem because they do 
not require specific flight control 
information to be recorded. Since 
several rudder-related events have been 

associated with the 737’s yaw damper 
system, the NTSB concluded that it is 
important that yaw damper status, yaw 
damper command, standby rudder 
status, and control wheel, control 
column, and rudder pedal forces be 
recorded on all 737s. 

On April 16, 1999, the NTSB sent two 
recommendations to the FAA on 
recording these additional parameters 
on all 737 DFDRs (Nos. A–99–28 and 
A–99–29). 

F. FAA Response: Notice of Proposed 
Rulemaking (Notice No. 99–19) 

The FAA agreed with the intent of the 
two NTSB safety recommendations and 
issued a notice of proposed rulemaking 
(Notice No. 99–19) entitled ‘‘Revisions 
to Digital Flight Data Recorder 
Regulations for Boeing 737 Airplanes 
and for Part 125 Operators’’ (64 FR 
63140, November 18, 1999) (NPRM). In 
this NPRM, we proposed: 

• Requiring all 737s to record the 
parameters listed in § 121.344(a)(1) 
through (a)(22), (a)(88), plus three new 
parameters: yaw damper status, yaw 
damper command and standby rudder 
status (designated as (a)(89) through 
(a)(91)). 

• Increasing the required sampling 
rate for the control forces listed in 
current paragraph (a)(88) for 737s. 

• Requiring all 737s equipped with a 
flight data acquisition unit (FDAU) of 
any type as of July 16, 1996, or 
manufactured after July 16, 1996, to 
comply by August 18, 2000. For all 737s 
not equipped with a FDAU of any type 
as of July 16, 1996, we proposed a 
compliance date of August 20, 2001. 

G. Notice of Proposed Rulemaking: 
Comments 

We received 17 comments on the 
NPRM. Only one commenter supported 
the proposed rule as published. The 
other commenters generally supported 
the intent of the proposed rule, but 
expressed concern about items such as: 

• The proposed time frame for 
compliance, 

• The availability of installation 
instructions, 

• The lack of parts, and 
• The likelihood of considerable 

airplane out-of-service time. 

H. Significant Events After Publication 
of the NPRM 

Several events occurred after 
publication of the NPRM that might 
have affected the applicability of a final 
rule: 

• Boeing began its 737 Rudder 
System Enhancement Program (RSEP), 
which Boeing claimed would make the 
737 rudder system functionally 

equivalent to the 3-actuator system 
found on its 757 and 767 model 
airplanes. 

• The 737 Engineering Test and 
Evaluation Board (ETEB) was formed in 
May 1999 to conduct a failure analysis 
of the rudder actuation control system 
of the 737. The ETEB issued its final 
report in July 2000. 

• On October 7, 2002, the FAA 
published AD 2002–20–07 (and later 
revisions) that requires the installation 
of a new rudder control system (and 
accompanying changes to nearby 
systems) (67 FR 62341). This AD gives 
all 737 operators six years to install a 
new rudder control system. Compliance 
is due by November 12, 2008. 

• Boeing began installing the same 
newly designed rudder control system 
on all 737s manufactured after January 
2003. 

• Boeing began installing the 
equipment necessary to record the 
proposed parameters on all 737s it 
manufactured beginning in July 2000. 

I. Need for an SNPRM 

Following the publication of the 
rudder system AD, we began to draft a 
final rule that included the additional 
flight recorder parameters. We soon 
realized that the number of 737s to 
which the final rule would apply—those 
with the original rudder system—would 
be shrinking at a constant pace as these 
rudder control systems were replaced. 
By the 2008 compliance date for the 
rudder system AD, no 737s in the U.S. 
fleet would have the original rudder 
system. That system had been the 
original target for the addition of flight 
data sensors. 

We issued a supplemental notice of 
proposed rulemaking (SNPRM) in 2006 
(Notice No. 06–12; Revisions to Digital 
Flight Data Recorder Regulations for 
Boeing 737 Airplanes and for Part 125 
Operators; 71 FR 52382, September 5, 
2006) to address the changed 
circumstances introduced by the events 
that occurred after publication of the 
NPRM. The SNPRM also proposed a 
compliance time that was the same as 
the rudder system AD (November 12, 
2008). We requested comment on this 
change in applicability and sought 
updated economic information on 
installing the proposed equipment. 

II. Comments to SNPRM 

A. Summary 

The FAA received seven comments in 
response to the SNPRM. The NTSB, the 
Air Line Pilots Association (ALPA) and 
one individual commenter expressed 
support for the proposed rule. The 
ALPA recognized the impact of the cost 
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of the proposed rule and encouraged the 
FAA to work with the manufacturer to 
develop a cost-effective rudder force 
measurement system. While the NTSB 
agreed with the proposal, it did not 
agree that the current means for 
recording rudder pedal force provides 
adequate data. 

Boeing, the Air Transport Association 
(ATA) and AirTran Airways asked the 
FAA to either abandon the proposed 
rulemaking or, at a minimum, remove 
the retrofit requirement for the 737–100/ 
–200/–300/–400/–500 series airplanes. 

US Airways provided information 
regarding its 737 fleet composition and 
costs in response to our requests in the 
SNPRM. 

B. Airplane Age and Applicability 
Several commenters noted a distinct 

difference between newer and older 
fleets of 737s. The older 737 fleet 
includes many types of data recording 
systems and installation variations. 
These commenters generally concluded 
that compliance with the rule as 
proposed would result in significant 
costs for new equipment and software 
modifications for older models of the 
737, plus supplemental type certificates 
for an unknown number of variations. 

1. Boeing Comments on Next- 
Generation 737s (–600/–700/–800/–900) 

Boeing Next-Generation 737s have 
been manufactured since January 1997. 
For those 737s with line numbers 1 
through 129, (manufactured between 
January 1997 and September 1998), 
Boeing stated that the flight recorder 
requirements of the SNPRM could be 
met with the installation of 
modifications described in two service 
bulletins: 

• Boeing Service Bulletin 737–31– 
1124 describes the installation of the 
rudder pedal force transducer that is 
required for compliance with parameter 
88 (all cockpit flight control forces). It 
would cost an average of $10,285 an 
airplane to complete this installation. 

• Boeing Service Bulletin 737–31– 
1170, which addresses parameter 91 
(standby rudder valve status), includes 
instructions for additional wiring and 
would require new digital flight data 
acquisition unit (DFDAU) software. 
Further, six models of Teledyne 
DFDAUs would need to be replaced. On 
average, it would cost $35,000 an 
airplane to complete this Boeing Service 
Bulletin. 

Thus, the total cost for a Next- 
Generation 737 to complete both Boeing 
Service Bulletins would be $45,285. 

Boeing stated that Next-Generation 
737s with line numbers between 130 
and 621 (manufactured between October 

1998 and July 2000) could comply with 
the requirements of the SNPRM with the 
installation of Service Bulletin 737–31– 
1170, described above. The estimated 
cost of installation of these 
modifications is $35,000 per airplane. 

Other than the rewiring, software 
changes and some DFDAU replacement, 
no other equipment is required for older 
Next-Generation 737s to meet the 
proposed requirements. 

Boeing stated that Next-Generation 
737s with line numbers 622 and higher 
(manufactured beginning in July 2000) 
were designed to comply with ‘‘the 
intent of the SNPRM.’’ For these 737s, 
there is no cost associated with 
recording the proposed parameters other 
than the minimal costs for operators to 
adopt and maintain them as part of the 
flight data recording system. 

2. Boeing Comments on Older 737s 
(–100/–200/–300/–400/–500) 

In contrast to the minimal changes 
required for newer airplanes, Boeing 
submitted data showing that older 737s 
might require a significant amount of 
new equipment. This includes a 
DFDAU, digital flight data recorder, 
engine accessory unit, flight control 
computer, yaw damper coupler 
replacement and software modification 
to meet the proposed SNPRM 
requirements. Boeing also indicated its 
concern for possible collateral damage 
to existing FDR wiring in the 
introduction of a DFDAU and the 
extensive wiring modifications that 
would be necessary on these older 737s. 
We calculate that it would cost an 
average of $160,000 to meet the 
SNPRM’s requirements for those older 
737s that have a DFDAU and $425,000 
for those that do not. 

3. Rudder Modification Operational 
History (ADs 97–14–03 and 2002–20– 
07) 

In the SNPRM, we noted that the FAA 
possessed limited historical data on the 
function and reliability of the enhanced 
rudder that resulted from Boeing’s RSEP 
program and the rudder system AD. In 
its comment, the ATA estimated that, 
since 1999, the worldwide 737 fleet has 
accumulated approximately 74 million 
flight hours with no reported rudder 
control events. The ATA used 1999 as 
the comparison date because it 
coincides with the compliance date for 
the AD requiring modifications to the 
yaw damper (AD 97–14–03) and the 
implementation of the rudder 
modifications. For comparison, there 
were nine rudder control events (two 
accidents and seven incidents) between 
1991 and 1999 covering approximately 
57 million flight hours. 

Boeing stated that it is not aware of 
any data or service experience that 
suggests the modified rudder system is 
anything other than safe. 

Boeing stated that the modified 737 
rudder system (installed pursuant to the 
AD or at manufacture) should not be 
treated any differently than any other 
rudder system. 

The ATA estimated that since the 
rudder system AD was adopted in 2002, 
approximately one-third of the 20 
million hours accumulated by U.S.- 
registered 737s were on airplanes with 
the new rudder system installed. 

4. Conclusion 
Based on the comments to the 

SNPRM, we re-evaluated the 
composition of the 737 fleet to 
determine whether we were justified in 
mandating additional flight recorder 
equipment for all 737s. We have 
determined that the costs of retrofitting 
older 737s with the equipment 
necessary to comply with the SNPRM 
requirements is excessive, and does not 
result in benefits that justify those costs. 
The details of these costs are provided 
in the regulatory evaluation section later 
in this document. 

Data presented by the commenters led 
to our conclusion to limit the 
applicability of this rule to 737s 
manufactured after August 18, 2000. As 
indicated by Boeing, these airplanes 
were equipped at manufacture with the 
additional parameters and they have 
been recorded by the operators since 
delivery. We chose that date so as not 
to introduce yet another date into the 
existing flight data recorder regulations 
that were adopted in 1997. Several of 
the upgrades proposed in that regulation 
were required for all aircraft 
manufactured after that date. Adoption 
of this date for manufacture means that 
all of the 737s required by this rule to 
record the additional parameters have 
been capable of doing so since 
manufacture. 

This final rule requires all 737s 
manufactured after August 18, 2000 to 
record the three additional flight 
recorder parameters as proposed. 
Mandating the recording of these 
parameters will ensure that the data will 
continue to be collected and 
periodically checked to verify that the 
data are complete and accurate. 

C. Cost Impact 
In response to our request for 

additional data on compliance costs, the 
ATA estimated it would cost $300 
million for its members to comply with 
the SNPRM. The ATA estimated that its 
members operate about 75 percent of the 
U.S. fleet of 737s. The equivalent cost 
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estimated by the FAA was $130 million 
in 2003 dollars (which is $143 million 
in 2006 dollars). The ATA noted that 
one third of this $157 million dollar 
difference ($48 million) is due to 
differences in equipment and labor costs 
while two thirds of this difference ($109 
million) is due to differences in 
estimates for out-of-service losses. 

As the ATA equipment and labor 
costs are based on the most current 
information, we are using its data for 
our cost estimates of alternatives to the 
final rule. 

However, as we have noted in several 
previous rulemakings, we evaluate the 
loss from out-of-service time to the 
aviation system—not to an individual 
operator. There would be minimal 
losses to the aviation system when 
Airline A takes an airplane out of 
service and its potential customers book 
on Airline B because the net revenue 
loss to Airline A is largely offset by the 
net revenue gain by Airline B. As a 
result, using net operating revenue 
losses for an airline without accounting 
for the net operating revenue gains for 
other airlines would overestimate the 
losses to the aviation system from out- 
of-service time. A more significant loss 
to the aviation system would arise if 
some potential customers decide not to 
fly because Airline A could not provide 
the service. There would also be a 
consumer surplus loss if the Airline B 
option were a second-best solution to 
the Airline A option (either due to a 
higher ticket price or due to a less 
convenient flight time) for any 
consumer. Based on this evaluation, we 
continue to use the lease rate (the daily 
cost of leasing a similarly sized 
airplane) as a proxy for the aviation 
system loss due to an out-of-service day. 

D. Compliance Period Proposed in 
SNPRM 

For those 737s manufactured before 
August 19, 2000, the ATA stated that we 
should extend the proposed compliance 
period to five years after the projected 
availability of service instructions and 
parts. In view of the time it would take 
to adopt the proposed rule and the 
proposed compliance period, the ATA 
noted that operators would have 
between 12 and 18 months after the 
rule’s publication to retrofit their 737s 
under the proposed compliance period. 
The ATA argued that this period would 
prove wholly incompatible with the 
time required to develop and gain 
approval for the estimated 21 
supplemental type certificates (STCs) 
that would be required to address the 
815 applicable airplanes of ATA 
members, for producing retrofit kits, and 
for subsequently modifying the 815 

airplanes during scheduled 
maintenance visits. 

Boeing estimated that a minimum of 
three years would be required for 
potential suppliers to develop methods 
of compliance with the rule. After this 
time period, operators would need time 
to incorporate the change in a scheduled 
manner. Boeing recommended that we 
consider mandating an operational 
compliance starting three years after the 
rule becomes effective to accommodate 
supplier development of methods of 
compliance. In the case of an inability 
of suppliers to develop an appropriate 
method of compliance, the operator 
compliance period would need to be 
extended proportionally. 

As indicated above, there are no 
retrofit requirements associated with 
this final rule, so there is no need for an 
adjusted compliance time. Operators 
may incur costs in adding the new 
parameters to those required to be 
recorded, but the impact is estimated to 
be minimal. This final rule only affects 
Boeing 737 series airplanes 
manufactured after August 18, 2000. 

The rudder system modifications 
required by various ADs apparently 
have rectified the rudder hardover 
issues of the 1990s. There are no 
remaining significant safety factors that 
would effectively be addressed by 
requiring an expensive retrofit of the 
older 737 fleet with further rudder 
monitoring equipment that does not 
affect its function. 

In addition, cost estimates provided 
by ATA and Boeing indicate that our 
estimates of the cost of retrofit were 
understated. We also underestimated 
the time that would be required for such 
retrofits without a significant disruption 
of normal maintenance cycles. We also 
determined that if there were a 
sufficient length of time given to 
comply, many of the affected aircraft 
would be retired from the fleet, or that 
this retrofit would force retirement of 
the airplanes because of the costs of 
compliance. Accordingly, we are unable 
to justify the costs required to make 
older 737s comply with the 
requirements proposed in the SNPRM. 

The data also allowed us to determine 
that there is only minimal impact on 
requiring the additional parameters be 
recorded on those airplanes already 
equipped to do so. We agree with 
Boeing and the ATA that more 
information from the DFDRs helps 
speed investigations, and it is logical to 
take advantage of this technology that is 
already installed and collect this 
information. We have found that there 
will be only minimal impact on 
operators to require that this additional 
information be recorded. 

Since we have changed the 
applicability of this final rule, we have 
also changed the compliance time. For 
737s manufactured after August 18, 
2000, compliance with the recording 
requirements is required two years after 
the effective date of this rule. 

E. Discussion of Retrofit Comments 
Since the proposed retrofit 

modifications have not been adopted in 
this final rule, comments regarding 
specific provisions are no longer 
relevant and are not being addressed in 
this document. 

F. Recording Rudder Pedal Force 
The SNPRM included significant 

discussion of the FAA’s decision not to 
implement modifications to 737s to 
record the force applied to individual 
rudder pedals. The ALPA, the ATA and 
the NTSB again disagreed that the 
current means for recording rudder 
pedal force (a single midstream 
transducer that meets the requirements 
of parameter 88) is adequate, and 
provided the same support they used in 
response to the NPRM. 

Our position on this issue has not 
changed. The 737 rudder control force 
parameter differentiates a rudder input 
from the flight deck as opposed to input 
from rudder trim, yaw damper, or auto 
pilot. As we found previously, it would 
require significant airplane redesign and 
retrofit cost to install sensors at each 
rudder pedal location. We have no basis 
for concluding that such a retrofit would 
be cost beneficial when the costs 
themselves cannot readily be estimated 
without a significant investment of time 
and energy. Nor have we been presented 
with any information that the difference 
in information obtained after such a 
modification would be critical to 
accident investigation, or even relevant 
to the original issue of uncommanded 
rudder hardover. We received no new 
information in these comments on the 
cost of such a modification. We have 
once again concluded that our 
information on estimated costs falls 
short of the legal requirements for 
imposing such a cost on operators and 
the manufacturer, especially without a 
definitive benefit. 

G. Error in the SNPRM 
The ATA noted that proposed 

Appendices M and E specify a 
resolution for parameter 88 of ‘‘0.2% of 
full range.’’ This differs from the 
existing requirement of 0.3% of full 
range and should be corrected. 

The proposed change to Appendices 
M and E were in error. In the final rule, 
the resolution for parameter 88 in these 
Appendices is ‘‘0.3% of full range.’’ 

VerDate Aug<31>2005 20:11 Dec 01, 2008 Jkt 217001 PO 00000 Frm 00022 Fmt 4700 Sfmt 4700 E:\FR\FM\02DER1.SGM 02DER1pw
al

ke
r 

on
 P

R
O

D
1P

C
71

 w
ith

 R
U

LE
S



73175 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Rules and Regulations 

H. Change to Part 125 Deviation 
Authority 

Separate from the requirements for 
737s, the FAA proposed that airplanes 
operating under deviation authority 
from part 125 must comply with the 
flight data recorder requirements of part 
125 for the aircraft being operated. The 
FAA specified that this deviation 
requirement would apply to all aircraft, 
not only the 737. The FAA specifically 
sought comments on why the flight data 
recorder requirements of part 125 
should not be made applicable to 
aircraft operated under deviation 
authority. In addition, the FAA sought 
comments from affected persons 
operating aircraft under deviation 
authority from part 125 concerning the 
proposed compliance schedule. We 
received no comments in response to 
the NPRM request. We included the 
same provision in the SNPRM 
published in 2006 and again received no 
comments. 

Accordingly, the changes to part 91, 
applicable to part 125 airplanes 
operated under deviation authority, and 
the changes to part 125 are adopted as 
proposed. Three years after the effective 
date of this rule, deviations to the flight 
recorder requirements of part 125 will 
no longer be granted, and any existing 
deviations to those requirements will 
expire on that date. Operators holding 
deviations from the flight recorder 
requirements of part 125 are advised to 
begin planning for this change. We 
consider the three year notice of this 
operational change to be sufficient and 
will not consider exemption requests to 
continue operation without the required 
digital flight data recorder system after 
that time. 

I. Paragraph Designations 

The paragraph and footnote 
designations in the original and 
supplemental proposed rules have been 
used in other FAA rulemakings. 
Accordingly, the designations adopted 
here have been updated to use the next 
available paragraph and footnote 
numbers, as applicable. 

III. Paperwork Reduction Act 

The Paperwork Reduction Act of 1995 
(44 U.S.C. 3507(d)) requires that the 
FAA consider the impact of paperwork 
and other information collection 
burdens imposed on the public. This 
final rule contains new information 
collection requirements. On September 
19, 2008, the Department of 
Transportation (Department) published 
a Notice of Intent To Request Approval 
From the Office of Management and 
Budget of a New Information Collection 

Activity, Request for Comments in the 
Federal Register (73 FR 54448). In that 
notice, the Department requested 
comments on whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Department, including 
whether the information will have 
practical utility; the accuracy of the 
Department’s estimates of the burden of 
the proposed information collection; 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
The comment period for the notice 
ended on November 18, 2008. 

As required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
3507(d)), the FAA has submitted the 
information requirements associated 
with this proposal to the Office of 
Management and Budget for its review. 
According to the 1995 amendments to 
the Paperwork Reduction Act (5 CFR 
1320.8(b)(2)(vi)), an agency may not 
collect or sponsor the collection of 
information, nor may it impose an 
information collection requirement 
unless it displays a currently valid OMB 
control number. The OMB control 
number for this information collection 
will be published in the Federal 
Register, after the Office of Management 
and Budget approves it. 

IV. International Compatibility 
In keeping with U.S. obligations 

under the Convention on International 
Civil Aviation, FAA policy is to comply 
with International Civil Aviation 
Organization (ICAO) Standards and 
Recommended Practices to the 
maximum extent practicable. The FAA 
has reviewed the corresponding ICAO 
Standards and Recommended Practices 
and has identified no differences with 
these regulations. 

V. Regulatory Evaluation, Regulatory 
Flexibility Determination, International 
Trade Impact Assessment, and 
Unfunded Mandates Assessment 

Changes to Federal regulations must 
undergo several economic analyses. 
First, Executive Order 12866 directs that 
each Federal agency shall propose or 
adopt a regulation only upon a reasoned 
determination that the benefits of the 
intended regulation justify its costs. 
Second, the Regulatory Flexibility Act 
of 1980 (Pub. L. 96–354) requires 
agencies to analyze the economic 
impact of regulatory changes on small 
entities. Third, the Trade Agreements 
Act (Pub. L. 96–39) prohibits agencies 

from setting standards that create 
unnecessary obstacles to the foreign 
commerce of the United States. In 
developing U.S. standards, the Trade 
Act requires agencies to consider 
international standards and, where 
appropriate, that they be the basis of 
U.S. standards. Fourth, the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104–4) requires agencies to prepare a 
written assessment of the costs, benefits, 
and other effects of proposed or final 
rules that include a Federal mandate 
likely to result in the expenditure by 
State, local, or tribal governments, in the 
aggregate, or by the private sector, of 
$100 million or more annually (adjusted 
for inflation with base year of 1995). 
This portion of the preamble 
summarizes the FAA’s analysis of the 
economic impacts of this rule. 

Department of Transportation Order 
DOT 2100.5 prescribes policies and 
procedures for simplification, analysis, 
and review of regulations. If the 
expected cost impact is so minimal that 
a proposed or final rule does not 
warrant a full evaluation, this order 
permits that a statement to that effect 
and the basis for it to be included in the 
preamble if a full regulatory evaluation 
of the cost and benefits is not prepared. 
Such a determination has been made for 
this rule. The reasoning for this 
determination follows: 

This rule requires that all 737s 
manufactured after August 18, 2000, 
record the parameters numbered 89, 90, 
and 91 in Appendix M of part 121, and 
Appendix E of part 125. Boeing reported 
that it has equipped each 737 
manufactured after June 2000 with the 
equipment needed to record these 
parameters. Thus, the rule requirements 
will impose minimal costs on operators 
of these newer 737s. 

The FAA has, therefore, determined 
that this rule is not a ‘‘significant 
regulatory action’’ as defined in section 
3(f) of Executive Order 12866, and is not 
‘‘significant’’ as defined in DOT’s 
Regulatory Policies and Procedures. 

Aviation Industry Affected 
This rule applies to the operators of 

737s manufactured after August 18, 
2000. 

Benefit and Cost Baseline 
The baseline for determining this 

rule’s benefits and costs is the current 
DFDR systems found on each 737 
manufactured after August 18, 2000. 

Costs 
Boeing reported that all of the 737s to 

which the rule will apply have been 
manufactured with the capability to 
record these flight data parameters. 
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There are minimal operating costs from 
recording 91 flight data parameters 
rather than the 88 flight data 
parameters. The only cost of compliance 
will be the minimal cost for the operator 
to notify the FAA that its airplane DFDR 
systems are, in fact, recording these 
parameters as required, and to maintain 
the entire data set as part of its DFDR 
record. 

Benefits 
The primary benefit from this rule is 

to make flight data parameters already 
recorded by the affected airplanes’ 
DFDR systems available to accident 
investigators. As previously noted, 
Boeing and the ATA agreed that more 
information provided by the DFDR 
helps speed investigations. We concur 
with their determinations and have 
incorporated them into a final rule in 
order to ensure that all affected existing 
and future 737 DFDR systems continue 
to record these flight data parameters. 

Benefit Cost Analysis 
Boeing had already implicitly 

determined that the benefits from 
recording these flight data parameters 
on its 737s outweigh its costs when it 
began installing the necessary 
equipment in its 737s beginning in July 
2000. Accordingly, there are minimal 
operating and maintenance costs for 
operators of these existing and future 
737s associated with this rule. The 
additional flight data parameters may 
provide important information to 
accident investigators. Consequently, 
we determined that the benefits from 
requiring these flight data parameters to 
be recorded are greater than the costs. 

Economic Analyses of Alternatives to 
This Rule 

We evaluated several alternatives to 
this rule that involve retrofitting 737s. 
These alternatives were selected on the 
basis of the equipment necessary for 
those airplanes’ FDR systems to meet 
the final rule requirements if they were 
applied to those airplanes. 

For the purposes of this analysis, 
there are three 737 categories. The first 
category includes the currently 
manufactured 737 models: The 737– 
600, 737–700, 737–800, and 737–900 
series (plus any future 737 series). These 
were first delivered in January of 1997 
and are commonly referred to as Next- 
Generation 737s (737–NG). 

The second category includes the 
737–300, 737–400, and 737–500 series, 
which are out of production. These were 
first delivered in 1984 with the last one 
delivered to a U.S. operator in early 
1999. These models are commonly 
referred to as the Classic 737s. 

The third category includes the 737– 
200 series, which is also out of 
production. These were first delivered 
in 1968 with the last one delivered to a 
U.S. operator in early 1988. 

Boeing sequentially numbers each of 
its 737–NGs based on the date when 
airplane assembly began. The first 737– 
NG, delivered in 1997, was designated 
Line Number 1, with subsequent 
production numbered sequentially. The 
first 621 737–NGs do not record flight 
data parameters 89, 90, and 91. All 737– 
NGs beginning with Line Number 622, 
delivered in July 2000, have a DFDR 
system that meets the requirements of 
this rule. 

Of the first 621 737–NGs that do not 
record parameters 89, 90, and 91, 242 
were sold to U.S. operators. If the final 
rule were to apply to these airplanes, 
their operators would need to complete 
Boeing Service Bulletin 737–31–1170 on 
240 of them (2 of these airplanes are 
already in compliance). The ATA 
commented that completing the Service 
Bulletin would require 100 labor hours 
to schedule, install, inspect, etc. At a 
labor rate of $80 for an airline mechanic, 
the labor cost would be $8,000 an 
airplane. The ATA also estimated that 
the equipment costs would be $5,000. In 
the Service Bulletin, Boeing estimated 
that installing the equipment would 
require the airplane to be out of service 
for 35 hours. Even if the installation 
were performed during an overnight 
check, it would require an additional 
day of out-of-service time, at a (lease 
rate) cost to the aviation industry of 
$7,000 for a newer airplane. This 
calculation is based on the assumption 
that the operator would be allowed 
sufficient time to schedule this retrofit 
during an overnight check. Finally, each 
DFDAU would need to be either 
reprogrammed (the most common 
occurrence) or replaced (for 737s with 
one of six Teledyne DFDAU models). 
We do not know and Boeing was unable 
to tell us the number of airplanes that 
may have one of the Teledyne DFDAUs. 
Based on the general data in the ATA 
comment, it would cost $50,000 for each 
airplane that requires a new DFDAU 
and $10,000 for each airplane if the 
DFDAU can be reprogrammed. From 
these data we estimated an average cost 
of $15,000 for each 737–NG. At a cost 
of $35,000 to complete Service Bulletin 
737–31–1170 on one 737–NG, we 
estimate a total cost of $8,400,000 for all 
240 737–NGs to comply with the final 
rule. 

In addition, Boeing stated that 
operators of 737–NG Line Numbers 1 
through 129 would also need to 
complete Boeing Service Bulletin 737– 
31–1124 to meet the rule requirements. 

Of these 129 airplanes, 55 were sold to 
U.S. operators. Two of these 55 
airplanes already have the equipment 
required under Service Bulletin 737– 
31–1124 installed, leaving 53 airplanes 
that would need equipment upgrades. 
Completing that service bulletin would 
require 12 labor hours to schedule, 
install, inspect, etc. At a labor rate of 
$80 for an airline mechanic, the labor 
cost would be $960 for each airplane. 
The equipment costs (wiring, sensors, 
etc.) would be $2,325. In its service 
bulletin, Boeing estimated that 
installing the equipment would require 
the airplane to be out of service for 10 
hours. If the work were performed 
during an overnight check in 
conjunction with completing Service 
Bulletin 737–31–1170, one further day 
of out-of-service time (for a total of two 
out-of-service days) would be needed at 
a cost of $7,000. Thus, it would cost 
$10,285 to complete Service Bulletin 
737–31–1124 for each 737–NG, resulting 
in a total cost of $545,105 for all 53 NG 
airplanes. 

In summary, each of the older 53 737– 
NGs would incur a cost of $45,285 to 
complete Boeing Service Bulletins 737– 
31–1170 and 737–31–1124. The total 
cost of compliance for these 53 737–NGs 
would be $2,400,105. Each of the 
remaining newer 187 737–NGs would 
incur a cost of $35,000 to complete 
Boeing Service Bulletin 737–31–1170. 
The total cost for these 187 737–NGs 
would be $6,545,000. The total cost for 
all 240 737–NGs would be $8,945,105. 

There were 641 U.S.-registered Classic 
737s as of January 1, 2007. Using a 30 
year life expectancy for a 737, all of 
these airplanes would be in operation 
on January 1, 2009. For purposes of this 
analysis, these U.S.-registered Classic 
737s were divided into two categories: 
Those that have DFDAUs and those that 
do not. 

The ATA reported that of these 641 
airplanes, 174 have either no FDAU or 
an analog FDAU. If the final rule were 
to apply to these airplanes, the operator 
would need to install a DFDAU, replace 
the FDR, reprogram the flight control 
computer, and install sensors and 
wiring. The ATA reported that it would 
cost $385,000 in equipment and labor 
for each of these airplanes to be brought 
into compliance with the final rule. 
Each airplane would be out-of-service 
for 10 days. As these are older 737s, the 
loss to the aviation industry for a day 
out of service would be $4,000, for a 
total out-of-service cost of $40,000. The 
cost per airplane would be $425,000. 
Thus, the total cost for these 174 U.S.- 
registered 737 Classic airplanes would 
be $73,950,000. 
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For the remaining 467 U.S.-registered 
Classic 737s that have a DFDAU, the 
ATA reported that the equipment and 
labor cost would be $140,000 per 
airplane and the airplane would be out- 
of-service for 4 days. As these airplanes 
are newer, the loss to the aviation 
industry for a day out of service would 
be $5,000, for a total out-of-service cost 
of $20,000. The cost per airplane would 
be $160,000. Thus, the total cost for 

these 467 U.S.-registered Classic 737s 
would be $74,720,000. 

Finally, we estimate that there are 101 
U.S.-registered 737–200s manufactured 
without a FDAU that will be in 
operation on January 1, 2009. The ATA 
reported that the equipment and labor 
costs for a 737–200 would be $385,000 
(the same as for a Classic 737 that does 
not have a DFDAU). As the 737–200s 
are smaller than the Classic 737s, the 

loss to the aviation industry for a day 
out of service would be $3,000, for a 
total loss of $30,000 for the ten days out 
of service. The cost per airplane would 
be $415,000. Thus, the total cost for 
these 101 N-Registered 737–200s would 
be $41,915,000. 

These results are summarized in 
Table 1. 

TABLE 1—COSTS TO RETROFIT 737S TO COMPLY WITH ALTERNATIVES TO THE FINAL RULE 

Retrofit Number of 
airplanes Cost per airplane Total cost 

(in millions $) 

On 737–NGs Starting with Line Number 130 ..................................................................... 187 $35,000 6.545 
On 737–NGs Line Numbers 1–129 ..................................................................................... 53 45,285 2.400 

On All 737–NGs ................................................................................................................... 240 .............................. 8.945 
On Classic 737s that have a DFDAU ................................................................................. 467 160,000 74.720 
On Classic 737s that do not have a DFDAU ...................................................................... 174 425,000 73.950 

On All Classic 737s ............................................................................................................. 641 .............................. 148.670 
On All 737–200s .................................................................................................................. 101 415,000 41.915 
On All 737s .......................................................................................................................... 982 .............................. 199.530 

Based on Table 1, we evaluated the 
following options: 

1. Applying the rule to 737–NGs 
starting from Line Number 129. 

2. Applying the rule to all 737–NGs. 
3. Applying the rule to all 737s that 

have a DFDAU. 
4. Applying the rule to all 737–NGs 

and to all Classic 737s 
5. Applying the rule to all 737s. 
As shown in Table 1, Alternative one 

would cost $6.545 million, Alternative 2 
would cost $8.945 million, Alternative 3 
would cost $83.665 million, Alternative 
4 would cost $157.615 million, and 
Alternative 5 would cost $199.530 
million. 

Thus, the older the airplane, the more 
it would cost to comply with this rule. 
In addition, the older the airplane, the 
fewer the remaining flight hours of data 
that would be recorded. In particular, 
we expect no 737–200s or 737–300s to 
be in scheduled service by 2012. 
Consequently, little safety data would 
be obtained from these airplanes. As a 
result, the most expensive retrofits 
(about $415,000 to $425,000 an 
airplane) would be on airplanes that 
have a limited service life after the 
retrofit. 

Moreover, the new rudder control 
system will be installed on all 737s by 
November 2008. There have been no 
reports of uncommanded rudder 
hardover on airplanes equipped with 
the new rudder control system and 
other modifications required by AD. 
Accordingly, we concluded that 
spending even the minimum of $35,000 
to retrofit some newer 737s to record the 

additional flight data parameters would 
not be worth the limited potential 
benefits from this recording. 

Regulatory Flexibility Determination 

The Regulatory Flexibility Act of 1980 
(Pub. L. 96–354) (RFA) establishes ‘‘as a 
principle of regulatory issuance that 
agencies shall endeavor, consistent with 
the objectives of the rule and of 
applicable statutes to fit regulatory and 
informational requirements to the scale 
of the businesses, organizations, and 
governmental jurisdictions subject to 
regulation. To achieve this principle, 
agencies are required to solicit and 
consider flexible regulatory proposals 
and to explain the rationale for their 
actions to assure that such proposals are 
given serious consideration.’’ The RFA 
covers a wide range of small entities, 
including small businesses, not-for- 
profit organizations, and small 
governmental jurisdictions. 

Agencies must perform a review to 
determine whether a rule will have a 
significant economic impact on a 
substantial number of small entities. If 
the agency determines that it will, the 
agency must prepare a regulatory 
flexibility analysis as described in the 
RFA. 

However, if an agency determines that 
a rule is not expected to have a 
significant economic impact on a 
substantial number of small entities, 
section 605(b) of the RFA provides that 
the head of the agency may so certify 
and a regulatory flexibility analysis is 
not required. The certification must 
include a statement providing the 

factual basis for this determination, and 
the reasoning should be clear. 

This rule requires that parameters 
already being recorded be maintained as 
part of the regulatory flight data 
recorder requirements. All 737s 
manufactured since July 2000 record 
flight data parameters 89, 90, and 91. 
Only one small entity has purchased 
new 737s since July 2000; Sun Country 
Airlines has purchased 6 of them, and 
all are in compliance. As this rule 
imposes minimal incremental costs, the 
expected outcome is only a minimal 
impact on any small entity that may 
purchase a future 737. 

Therefore, as the Acting FAA 
Administrator, I certify that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

International Trade Impact Analysis 

The Trade Agreements Act of 1979 
(Pub. L. 96–39) prohibits Federal 
agencies from establishing any 
standards or engaging in related 
activities that create unnecessary 
obstacles to the foreign commerce of the 
United States. Legitimate domestic 
objectives, such as safety, are not 
considered unnecessary obstacles. The 
statute also requires consideration of 
international standards and, where 
appropriate, that they be the basis for 
U.S. standards. The FAA has assessed 
the potential impact of this final rule 
and has determined that it responds to 
a domestic safety objective and is not 
considered an unnecessary obstacle to 
trade. 
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Unfunded Mandates Assessment 

Title II of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104–4) 
requires each Federal agency to prepare 
a written statement assessing the effects 
of any Federal mandate in a proposed or 
final agency rule that may result in an 
expenditure of $100 million or more 
(adjusted annually for inflation with the 
base year 1995) in any one year by State, 
local, and tribal governments, in the 
aggregate, or by the private sector; such 
a mandate is deemed to be a ‘‘significant 
regulatory action.’’ The equivalent of 
$100 million in CY 1995, adjusted for 
inflation to CY 2007 levels by the 
Consumer Price Index for all Urban 
Consumers (CPI–U) as published by the 
Bureau of Labor Statistics, is $136.1 
million. 

The rule does not contain such a 
mandate. 

Executive Order 13132, Federalism 

The FAA has analyzed this final rule 
under the principles and criteria of 
Executive Order 13132, Federalism. We 
determined that this action will not 
have a substantial direct effect on the 
States, or the relationship between the 
Federal Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, and therefore does 
not have federalism implications. 

Regulations Affecting Intrastate 
Aviation in Alaska 

Section 1205 of the FAA 
Reauthorization Act of 1996 (110 Stat. 
3213) requires the FAA, when 
modifying its regulations in a manner 
affecting intrastate aviation in Alaska, to 
consider the extent to which Alaska is 
not served by transportation modes 
other than aviation, and to establish 
appropriate regulatory distinctions. We 
have determined that while intrastate 
operators of 737s in Alaska may be 
affected (as are all 737 operators), any 
impact is minimal, and there is no need 
to make any regulatory distinctions 
applicable to intrastate aviation in 
Alaska. 

Environmental Analysis 

FAA Order 1050.1E identifies FAA 
actions that are categorically excluded 
from preparation of an environmental 
assessment or environmental impact 
statement under the National 
Environmental Policy Act in the 
absence of extraordinary circumstances. 
The FAA has determined this 
rulemaking action qualifies for the 
categorical exclusion identified in 
paragraph 312d and involves no 
extraordinary circumstances. 

Regulations That Significantly Affect 
Energy Supply, Distribution, or Use 

The FAA has analyzed this rule under 
Executive Order 13211, Actions 
Concerning Regulations that 
Significantly Affect Energy Supply, 
Distribution, or Use (May 18, 2001). We 
have determined that it is not a 
‘‘significant energy action’’ under the 
executive order because it is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866, and it is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. 

Availability of Rulemaking Documents 

You can get an electronic copy of 
rulemaking documents using the 
Internet by— 

1. Searching the Federal eRulemaking 
Portal (http://www.regulations.gov); 

2. Visiting the FAA’s Regulations and 
Policies Web page at http:// 
www.faa.gov/regulations_policies/; or 

3. Accessing the Government Printing 
Office’s Web page at http:// 
www.gpoaccess.gov/fr/index.html. 

You can also get a copy by sending a 
request to the Federal Aviation 
Administration, Office of Rulemaking, 
ARM–1, 800 Independence Avenue, 
SW., Washington, DC 20591, or by 
calling (202) 267–9680. Make sure to 
identify the amendment number or 
docket number of this rulemaking. 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78), or you 
may visit http://DocketsInfo.dot.gov. 

Small Business Regulatory Enforcement 
Fairness Act 

The Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996 requires FAA to comply with 
small entity requests for information or 
advice about compliance with statutes 
and regulations within its jurisdiction. If 
you are a small entity and you have a 
question regarding this document, you 
may contact your local FAA official, or 
the person listed under the FOR FURTHER 
INFORMATION CONTACT heading at the 
beginning of the preamble. You can find 
out more about SBREFA on the Internet 
at http://www.faa.gov/ 
regulations_policies/rulemaking/ 
sbre_act/. 

List of Subjects 

14 CFR Part 91 
Aircraft, Aviation safety, Reporting 

and recordkeeping requirements. 

14 CFR Part 121 
Air carriers, Aircraft, Aviation safety, 

Reporting and recordkeeping 
requirements, Safety, Transportation. 

14 CFR Part 125 
Aircraft, Aviation safety, Reporting 

and recordkeeping requirements. 

The Amendment 

■ In consideration of the foregoing, the 
Federal Aviation Administration 
amends Chapter I of Title 14, Code of 
Federal Regulations as follows: 

PART 91—GENERAL OPERATING AND 
FLIGHT RULES 

■ 1. The authority citation for part 91 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 1155, 40103, 
40113, 40120, 44101, 44111, 44701, 44709, 
44711, 44712, 44715, 44716, 44717, 44722, 
46306, 46315, 46316, 46504, 46506–46507, 
47122, 47508, 47528–47531, articles 12 and 
29 of the Convention on International Civil 
Aviation (61 stat. 1180). 

■ 2. Amend § 91.609 by adding a new 
paragraph (k) to read as follows: 

§ 91.609 Flight data recorders and cockpit 
voice recorders. 

* * * * * 
(k) An aircraft operated under this 

part under deviation authority from part 
125 of this chapter must comply with all 
of the applicable flight data recorder 
requirements of part 125 applicable to 
the aircraft, notwithstanding such 
deviation authority. 

PART 121—OPERATING 
REQUIREMENTS: DOMESTIC, FLAG, 
AND SUPPLEMENTAL OPERATIONS 

■ 3. The authority citation for part 121 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 40119, 
41706, 44101, 44701–44702, 44705, 44709– 
44711, 44713, 44716–44717, 44722, 44901, 
44903–44904, 44912, 45101–45105, 46105, 
46301. 

■ 4. Amend § 121.344 by removing the 
word ‘‘and’’ after paragraph (a)(87); by 
removing the period after paragraph 
(a)(88) and adding a semicolon in its 
place; by adding new paragraphs (a)(89), 
(90), and (91), (e)(3) and (n); and by 
revising paragraph (f) to read as follows: 

§ 121.344 Digital flight data recorders for 
transport category airplanes. 

(a) * * * 
(89) Yaw damper status; 

VerDate Aug<31>2005 20:11 Dec 01, 2008 Jkt 217001 PO 00000 Frm 00026 Fmt 4700 Sfmt 4700 E:\FR\FM\02DER1.SGM 02DER1pw
al

ke
r 

on
 P

R
O

D
1P

C
71

 w
ith

 R
U

LE
S



73179 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Rules and Regulations 

(90) Yaw damper command; and 
(91) Standby rudder valve status. 

* * * * * 
(e) * * * 
(3) In addition to the requirements of 

paragraphs (e)(1) and (e)(2) of this 
section, all Boeing 737 model airplanes 
must also comply with the requirements 
of paragraph (n) of this section, as 
applicable. 

(f) For all turbine-engine-powered 
transport category airplanes 
manufactured after August 19, 2002— 

(1) The parameters listed in 
paragraphs (a)(1) through (a)(88) of this 

section must be recorded within the 
ranges, accuracies, resolutions, and 
recording intervals specified in 
appendix M to this part. 

(2) In addition to the requirements of 
paragraphs (f)(1) of this section, all 
Boeing 737 model airplanes must also 
comply with the requirements of 
paragraph (n) of this section. 
* * * * * 

(n) In addition to all other applicable 
requirements of this section, all Boeing 
737 model airplanes manufactured after 
August 18, 2000 must record the 
parameters listed in paragraphs (a)(88) 

through (a)(91) of this section within the 
ranges, accuracies, resolutions, and 
recording intervals specified in 
Appendix M to this part. Compliance 
with this paragraph is required no later 
than February 2, 2011. 

■ 5. Amend Appendix M to part 121 by 
revising item 88 and adding items 89 
through 91 and footnote 19 to read as 
follows: 

Appendix M to Part 121—Airplane 
Flight Recorder Specifications 

* * * * * 

Parameter Range Accuracy 
(sensor input) 

Seconds 
per 

sampling 
interval 

Resolution Remarks 

* * * * * * * 
88. All cockpit flight 

control input forces 
(control wheel, 
control column, 
rudder pedal) 18 19.

Full range ...............
Control wheel ±70 

lbs.
Control column ±85 

lbs.
Rudder pedal ±165 

lbs.

±5% ........................ 1 0.3% of full range .. For fly-by-wire flight control systems, 
where flight control surface position is 
a function of the displacement of the 
control input device only, it is not nec-
essary to record this parameter. For 
airplanes that have a flight control 
break away capability that allows ei-
ther pilot to operate the control inde-
pendently, record both control force 
inputs. The control force inputs may 
be sampled alternately once per 2 
seconds to produce the sampling in-
terval of 1. 

89. Yaw damper sta-
tus.

Discrete (on/off) ..... ................................ 0 .5 

90. Yaw damper 
command.

Full range ............... As installed ............ 0 .5 1% of full range.

91. Standby rudder 
valve status.

Discrete .................. ................................ 0 .5 

18 For all aircraft manufactured on or after April 7, 2010, the seconds per sampling interval is 0.125. Each input must be recorded at this rate. 
Alternately sampling inputs (interleaving) to meet this sampling interval is prohibited. 

19 For 737 model airplanes manufactured between August 19, 2000 and April 6, 2010: the seconds per sampling interval is 0.5 per control 
input; the remarks regarding the sampling rate do not apply; a single control wheel force transducer installed on the left cable control is accept-
able provided the left and right control wheel positions also are recorded. 

PART 125—CERTIFICATION AND 
OPERATIONS: AIRPLANES HAVING A 
SEATING CAPACITY OF 20 OR MORE 
PASSENGERS OR A MAXIMUM 
PAYLOAD CAPACITY OF 6,000 
POUNDS OR MORE 

■ 6. The authority citation for part 125 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701– 
44702, 44705, 44710–44711, 44713, 44716– 
44717, 44722. 

■ 7. Amend § 125.3 by adding a new 
paragraph (d) to read as follows: 

§ 125.3 Deviation authority. 

* * * * * 
(d) After February 2, 2012, no 

deviation authority from the flight data 
recorder requirements of this part will 
be granted. Any previously issued 
deviation from the flight data recorder 

requirements of this part is no longer 
valid. 
■ 8. Amend § 125.226 by removing the 
word ‘‘and’’ after paragraph (a)(87); by 
removing the period after paragraph 
(a)(88) and adding a semicolon in its 
place; by adding new paragraphs (a)(89), 
(90), and (91), (e)(3), and (n); and by 
revising paragraph (f) to read as follows: 

§ 125.226 Digital flight data recorders. 
(a) * * * 
(89) Yaw damper status; 
(90) Yaw damper command; and 
(91) Standby rudder valve status. 

* * * * * 
(e) * * * 
(3) In addition to the requirements of 

paragraphs (e)(1) and (e)(2) of this 
section, all Boeing 737 model airplanes 
must also comply with the requirements 
of paragraph (n) of this section, as 
applicable. 

(f) For all turbine-engine-powered 
transport category airplanes 
manufactured after August 19, 2002— 

(1) The parameters listed in 
paragraphs (a)(1) through (a)(88) of this 
section must be recorded within the 
ranges, accuracies, resolutions, and 
recording intervals specified in 
appendix M to this part. 

(2) In addition to the requirements of 
paragraphs (f)(1) of this section, all 
Boeing 737 model airplanes must also 
comply with the requirements of 
paragraph (n) of this section. 
* * * * * 

(n) In addition to all other applicable 
requirements of this section, all Boeing 
737 model airplanes manufactured after 
August 18, 2000, must record the 
parameters listed in paragraphs (a)(88) 
through (a)(91) of this section within the 
ranges, accuracies, resolutions, and 
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recording intervals specified in 
Appendix M to this part. Compliance 
with this paragraph is required no later 
than February 2, 2011. 

■ 9. Amend Appendix E to part 125 by 
revising item 88, and adding items 89 
through 91 and footnote 19 to read as 
follows: 

Appendix E to Part 125—Airplane 
Flight Recorder Specifications 

* * * * * 

Parameter Range Accuracy 
(sensor input) 

Seconds 
per 

sampling 
interval 

Resolution Remarks 

* * * * * * * 
88. All cockpit flight 

control input forces 
(control wheel, 
control column, 
rudder pedal)18 19.

Full range 
Control wheel ±70 

lbs.
Control column ±85 

lbs.
Rudder pedal ±165 

lbs.

±5% ........................ 1 0.3% of full range .. For fly-by-wire flight control systems, 
where flight control surface position is 
a function of the displacement of the 
control input device only, it is not nec-
essary to record this parameter. For 
airplanes that have a flight control 
break away capability that allows ei-
ther pilot to operate the control inde-
pendently, record both control force 
inputs. The control force inputs may 
be sampled alternately once per 2 
seconds to produce the sampling in-
terval of 1. 

89. Yaw damper sta-
tus.

Discrete (on/off) ..... ................................ 0 .5 

90. Yaw damper 
command.

Full range ............... As installed ............ 0 .5 1% of full range.

91. Standby rudder 
valve status.

Discrete .................. ................................ 0 .5 

18 For all aircraft manufactured on or after April 7, 2010, the seconds per sampling interval is 0.125. Each input must be recorded at this rate. 
Alternately sampling inputs (interleaving) to meet this sampling interval is prohibited. 

19 For all 737 model airplanes manufactured between August 19, 2000, and April 6, 2010: The seconds per sampling interval is 0.5 per control 
input; the remarks regarding the sampling rate do not apply; a single control wheel force transducer installed on the left cable control is accept-
able provided the left and right control wheel positions also are recorded. 

Issued in Washington, DC, on November 
20, 2008. 
Robert A. Sturgell, 
Acting Administrator. 
[FR Doc. E8–28562 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 301 

[TD 7964] 

Procedure and Administration; Tax 
Shelter Registration; Correction 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Correcting amendment. 

SUMMARY: This document contains a 
correction to temporary regulations (TD 
7964) that were published in the 
Federal Register on Wednesday, August 
15, 1984 (49 FR 32712) relating to tax 
shelter registration. In addition, the text 
of the temporary regulations set forth in 
this document also serves as the text of 
the proposed regulations cross- 
referenced in the Notice of Proposed 
Rulemaking in the Proposed Rules 
section of this issue of the Federal 

Register. Changes to the applicable tax 
law were made by the Tax Reform Act 
of 1984. The regulations affect 
organizers, sellers, investors and certain 
other persons associated with 
investments that are considered tax 
shelters. 

DATES: This correction is effective 
December 2, 2008, and is applicable 
after August 31, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Charles D. Wien, (202) 622–3070 (not a 
toll-free number). 
SUPPLEMENTARY INFORMATION: 

Background 

The temporary regulations that are the 
subject of this document are under 
sections 6707 and 6111 of the Internal 
Revenue Code prior to The American 
Jobs Creation Act of 2004, Public Law 
108–357 (118 Stat. 1418), which was 
enacted on October 22, 2004. 

Need for Correction 

As published, temporary regulations 
(TD 7964) contain an error that may 
prove to be misleading and is in need 
of clarification. 

List of Subjects in 26 CFR Part 301 

Employment taxes, Estate taxes, 
Excise taxes, Gift taxes, Income taxes, 

Penalties, Reporting and recordkeeping 
requirements. 

Correction of Publication 

■ Accordingly, 26 CFR part 301 is 
corrected by making the following 
correcting amendment: 

PART 301—PROCEDURE AND 
ADMINISTRATION 

■ Paragraph 1. The authority citation 
for part 301 continues to read, in part, 
as follows: 

Authority: 26 U.S.C. 7805 * * * 

■ Par. 2. Section 301.6111–1T A–30 is 
amended by revising the first sentence 
to read as follows: 

§ 301.6111–1T Questions and answers 
relating to tax shelter registration. 

* * * * * 
A–30. No. The performance of an act 

described in A–27 through A–29 of this 
section will not constitute participation 
in the organization or management of a 
tax shelter unless the person performing 
the act is related to the tax shelter (or 
any principal organizer of the tax 
shelter) or the person participates in the 
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entrepreneurial risks or benefits of the 
tax shelter. * * * 
* * * * * 

Guy Traynor, 
Acting Chief, Publications and Regulations 
Branch, Legal Processing Division, Associate 
Chief Counsel, (Procedure and 
Administration). 
[FR Doc. E8–28525 Filed 12–1–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF JUSTICE 

28 CFR Part 73 

[Docket No. OAG 124; A.G. Order No. 3018– 
2008] 

Amendments to the Justice 
Department Regulations Regarding 
Countries Whose Agents Do Not 
Qualify for the Legal Commercial 
Transaction Exemption Provided in 18 
U.S.C. 951(d)(4) 

AGENCY: National Security Division, 
Justice. 
ACTION: Final rule. 

SUMMARY: This rule makes two 
amendments to the Department of 
Justice regulations regarding countries 
whose agents do not qualify for the legal 
commercial transaction exemption 
provided in 18 U.S.C. 951(d)(4). 
DATES: Effective Date: December 2, 2008. 
FOR FURTHER INFORMATION CONTACT: John 
C. Demers, National Security Division, 
U.S. Department of Justice, Washington, 
DC 20530, (202) 514–1057. 
SUPPLEMENTARY INFORMATION: This rule 
revises the Department’s regulations in 
28 CFR part 73 to make them consistent 
with the amended reporting 
requirements in 18 U.S.C. 951 for agents 
of foreign governments. 

Section 951 prohibits anyone from 
‘‘act[ing] in the United States as an 
agent of a foreign government without 
prior notification to the Attorney 
General.’’ 18 U.S.C. 951(a). Section 951 
exempts a broad category of conduct 
from its scope. Under section 951(d), an 
‘‘agent of a foreign government’’ does 
not include ‘‘any person engaged in a 
legal commercial transaction.’’ 18 U.S.C. 
951(d)(4). In limited situations, 
however, this legal commercial 
transaction exemption does not apply. 
Specifically, under section 951(e)(2)(A), 
this exemption does not apply to the 
agents of certain countries. Before 1993, 
the statute provided that the countries 
to which the exemption did not apply 
were ‘‘the Soviet Union, the German 
Democratic Republic, Hungary, 
Czechoslovakia, Poland, Bulgaria, 
Romania or Cuba.’’ The Department’s 

implementing regulation, which became 
effective on November 6, 1989, repeated 
this list of countries. 

Subsequently, Congress removed all 
but Cuba from the list of countries 
enumerated in section 951(e)(2)(A) and 
substituted for it a more general 
provision covering ‘‘Cuba or any other 
country that the President determines 
(and so reports to the Congress) poses a 
threat to the national security interest of 
the United States for purposes of this 
section.’’ See Pub. L. 103–199 § 202 
(Dec. 17, 1993) (amending section 
951(e)(2)(A)). No corresponding change 
was made to the Justice Department’s 
regulations. 

This rule would make two 
amendments to the Department’s 
regulations under 28 CFR part 73.2(a) to 
reflect the current statutory scope of the 
legal commercial transaction exemption. 
First, the proposed order would delete 
‘‘the Soviet Union, the German 
Democratic Republic, Hungary, 
Czechoslovakia, Poland, Bulgaria, 
Romania or Cuba;’’ from 28 CFR 73.2(a). 
Second, the proposed order would add 
‘‘Cuba or any other country that the 
President determines (and so reports to 
the Congress) poses a threat to the 
national security interest of the United 
States for purposes of 18 U.S.C. 951;’’ 
after the words ‘‘such person is an agent 
of’’ and before the words ‘‘has been 
convicted * * *’’. These amendments 
would synchronize the statute and 
regulations. 

Administrative Procedure Act 
The rule pertains to a foreign affairs 

function of the United States. 
Accordingly, pursuant to 5 U.S.C. 
553(a)(1), the requirements of 5 U.S.C. 
553 do not apply. Furthermore, even if 
the requirements of 5 U.S.C. 553 did 
apply, the Department believes that 
good cause exists under 5 U.S.C. 
553(b)(B) and (d)(3) for immediate 
implementation of this final rule 
without prior notice and comment. 
Such notice and comment would be 
unnecessary because this rule is a 
nondiscretionary ministerial action to 
conform the Department’s regulations to 
18 U.S.C. 951(e)(2)(A)’s amended 
reporting requirements for agents of 
foreign governments. 

Regulatory Flexibility Act 
The Attorney General, in accordance 

with the Regulatory Flexibility Act, 5 
U.S.C. 605(b), has reviewed this rule 
and by approving it certifies that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
merely conforms the Department’s 
regulations to 18 U.S.C. 951(e)(2)(A)’s 

amended reporting requirements for 
agents of foreign governments. 
Furthermore, this rule applies only to 
agents of a limited number of foreign 
governments. 

Executive Order 12866 

Because the amendments to 28 CFR 
part 73 involve a foreign affairs function 
of the United States, the provisions of 
Executive Order 12866, in particular the 
provisions requiring rules to be 
reviewed by the Office of Management 
and Budget, do not apply. 

Executive Order 12988 

This rule meets the applicable 
standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988. 

Executive Order 13132 

This rule will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 13132, 
the Department has determined that this 
rule does not have sufficient federalism 
implications to warrant the preparation 
of a federal summary impact statement. 

Unfunded Mandates Reform Act of 
1995 

This rule will not result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions are 
necessary under the provisions of the 
Unfunded Mandates Reform Act of 
1995, 2 U.S.C. 1501 et seq. 

Small Business Regulatory Enforcement 
Fairness Act of 1996 

This rule is not a ‘‘major rule’’ as 
defined by section 251 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, 5 U.S.C. 804. This 
rule will not result in an annual effect 
on the economy of $100 million or 
more; a major increase in costs or prices; 
or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of United States-based enterprises to 
compete with foreign-based enterprises 
in domestic and export markets. 

Congressional Review Act 

The Department has determined that 
this action pertains to the foreign affairs 
function of the United States and 
accordingly is not a ‘‘rule’’ as that term 
is used by the Congressional Review Act 
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(subtitle E of the Small Business 
Regulatory Enforcement Fairness Act of 
1996). Therefore, the reporting 
requirement of 5 U.S.C. 801 does not 
apply. 

Paperwork Reduction Act 
The Paperwork Reduction Act (PRA) 

does not apply to this rule change. See 
44 U.S.C. 3501–3521. The PRA imposes 
certain protocol for the ‘‘collection of 
information’’ by government agencies. 
The Act defines the ‘‘collection of 
information’’ as ‘‘the obtaining, causing 
to be obtained, soliciting, or requiring 
the disclosure to third parties or the 
public [of certain information]’’ 
pursuant to requirements ‘‘imposed on 
ten or more persons.’’ 44 U.S.C. 
3502(3)(A). Regulations promulgated by 
the Office of Management and Budget to 
implement the PRA explain that ‘‘ ‘ten 
or more persons’ refers to the persons to 
whom a collection of information is 
addressed by the agency within any 12- 
month period.’’ 5 CFR 1320.3(c)(4). 
Current Department of Justice 
regulations implementing the Foreign 
Agents Registration Act require the 
agents of Cuba and seven other 
countries to register before those agents 
may engage in legal commercial 
transactions in the United States. 28 
CFR part 73.2(a). Fewer than ten 
persons have registered per year under 
these regulations. The proposed rule 
would eliminate all countries except 
Cuba from the list of nations in these 
regulations, a change that would mirror 
the statutory exception to the legal 
commercial transaction exemption to 
the registration requirements imposed 
by section 951, and is not expected to 
increase the number of persons 
registering. 

List of Subjects in 28 CFR Part 73 
Agents of foreign governments; 

Foreign officials; Foreign relations. 
■ Accordingly, by virtue of the authority 
vested in me as Attorney General, 
including 18 U.S.C. 951 and 28 U.S.C. 
509 and 510, Part 73 of Chapter I of title 
28 of the Code of Federal Regulations is 
amended as follows: 

PART 73.2—EXCEPTIONS 

■ 1. The authority citation for part 73 
continues to read as follows: 

Authority: 18 U.S.C. 951; 28 U.S.C. 509, 
510. 

■ 2. Revise paragraph (a) of part 73.2 to 
read as follows: 

§ 73.2 Exceptions. 
(a) The exemption provided in 18 

U.S.C. 951(d)(4) for a ‘‘legal commercial 
transaction’’ shall not be available to 

any person acting subject to the 
direction or control of a foreign 
government or official where such 
person is an agent of Cuba or any other 
country that the President determines 
(and so reports to the Congress) poses a 
threat to the national security interest of 
the United States for purposes of 18 
U.S.C. 951; or has been convicted of or 
entered a plea of nolo contendere to any 
offense under 18 U.S.C. 792–799, 831, 
or 2381, or under section 11 of the 
Export Administration Act of 1979, 50 
U.S.C. app. 2410. 
* * * * * 

Dated: November 24, 2008. 
Michael B. Mukasey, 
Attorney General. 
[FR Doc. E8–28620 Filed 12–1–08; 8:45 am] 
BILLING CODE 4410–PB–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67 

Final Flood Elevation Determinations 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Final rule. 

SUMMARY: Base (1% annual chance) 
Flood Elevations (BFEs) and modified 
BFEs are made final for the 
communities listed below. The BFEs 
and modified BFEs are the basis for the 
floodplain management measures that 
each community is required either to 
adopt or to show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in the 
National Flood Insurance Program 
(NFIP). 

DATES: The date of issuance of the Flood 
Insurance Rate Map (FIRM) showing 
BFEs and modified BFEs for each 
community. This date may be obtained 
by contacting the office where the maps 
are available for inspection as indicated 
on the table below. 
ADDRESSES: The final BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below. 
FOR FURTHER INFORMATION CONTACT: 
William R. Blanton, Jr., Engineering 
Management Branch, Mitigation 
Directorate, Federal Emergency 
Management Agency, 500 C Street, SW., 
Washington, DC 20472, (202) 646–3151. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) makes the final determinations 
listed below for the modified BFEs for 
each community listed. These modified 
elevations have been published in 
newspapers of local circulation and 
ninety (90) days have elapsed since that 
publication. The Assistant 
Administrator of the Mitigation 
Directorate has resolved any appeals 
resulting from this notification. 

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4104, 
and 44 CFR part 67. FEMA has 
developed criteria for floodplain 
management in floodprone areas in 
accordance with 44 CFR part 60. 

Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited below for 
each community. The BFEs and 
modified BFEs are made final in the 
communities listed below. Elevations at 
selected locations in each community 
are shown. 

National Environmental Policy Act. 
This final rule is categorically excluded 
from the requirements of 44 CFR part 
10, Environmental Consideration. An 
environmental impact assessment has 
not been prepared. 

Regulatory Flexibility Act. As flood 
elevation determinations are not within 
the scope of the Regulatory Flexibility 
Act, 5 U.S.C. 601–612, a regulatory 
flexibility analysis is not required. 

Regulatory Classification. This final 
rule is not a significant regulatory action 
under the criteria of section 3(f) of 
Executive Order 12866 of September 30, 
1993, Regulatory Planning and Review, 
58 FR 51735. 

Executive Order 13132, Federalism. 
This final rule involves no policies that 
have federalism implications under 
Executive Order 13132. 

Executive Order 12988, Civil Justice 
Reform. This final rule meets the 
applicable standards of Executive Order 
12988. 

List of Subjects in 44 CFR Part 67 

Administrative practice and 
procedure, Flood insurance, Reporting 
and recordkeeping requirements. 
■ Accordingly, 44 CFR part 67 is 
amended as follows: 

PART 67—[AMENDED] 

■ 1. The authority citation for part 67 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376. 
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§ 67.11 [Amended] 

■ 2. The tables published under the 
authority of § 67.11 are amended as 
follows: 

State City/town/county Source of flooding Location 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

City of Virginia Beach, Virginia 
FEMA Docket No.: B–7775 

Virginia .......................... City of Virginia Beach .. Atlantic Ocean .................. Approximately 550 feet east of Sandpiper 
Lane approximately 1.5 miles south of 
Little Island District Park.

+10 

Approximately 150 feet east of Sandpiper 
Lane approximately 1 mile south of Lit-
tle Island District Park.

+10 

Approximately 300 feet north of Porpoise 
Lane between Sandfiddler Road and 
Sandpiper Road.

+10 

Approximately 1,200 feet south of Por-
poise Lane between Sandfiddler Road 
and Sandpiper Road.

+10 

Numerous locations along the Atlantic 
shoreline (extending inland up to 1 
mile) from Cape Henry to the southern- 
most corporate limit of VA Beach. AO 
zones with depths ranging 1–2 feet & X 
unshaded zones are now AE or VE 
zones with BFEs ranging 4–11 feet.

+11 

Virginia .......................... City of Virginia Beach .. Chesapeake Bay .............. Immediately south of Oceanview Avenue 
between Fentress Avenue and Sea-
view Avenue.

+6.8 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
City of Virginia Beach 
Maps are available for inspection at 2405 Courthouse Drive, Building 2, Third Floor, Virginia Beach, VA 23456. 

Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Marin County, California and Incorporated Areas 
FEMA Docket No.: B–7752 

Black John Slough (backwater 
from San Pablo Bay).

Approximately 2,000 feet northwest of the intersection of 
Topaz Drive and Albatross Drive.

+9 City of Novato. 

Corte Madera Creek ................. Approximately 250 feet north of the intersection of U.S. 
Highway 101 and Nellen Drive.

+9 Unincorporated Areas of 
Marin County. 

Approximately 100 feet east of the intersection of 
Greenbrae Boardwalk and Northwestern Pacific Rail-
road.

+9 

(Backwater from San Francisco 
Bay).

At the intersection of Birch Avenue and Apache Road (at 
Lagoon 2).

+9 Town of Corte Madera. 

(Backwater from San Francisco 
Bay).

Approximately 66 feet west of the intersection of Bon Air 
Road and Eliseo Drive.

+9 Unincorporated Areas of 
Marin County. 

Coyote Creek ............................ Approximately 800 feet northwest of the intersection of 
U.S. Highway 101 and Shoreline Highway.

+9 Unincorporated Areas of 
Marin County. 

Gallinas Creek .......................... At the intersection of Main Drive and Smith Ranch Road .. +9 City of San Rafael. 
Miller Creek ............................... Upstream side of downstream crossing of Lucas Valley 

Road.
+75 City of San Rafael. 

Approximately 200 feet downstream of upstream crossing 
of Lucas Valley Road.

+111 
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Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Richardson Bay ........................ Approximately 200 feet west of the intersection of San 
Rafael Avenue and Lagoon Road.

+9 City of Belvedere, Unincor-
porated Areas of Marin 
County. 

Approximately 2,000 feet northeast of the intersection of 
Johnson Street and Bridgeway.

+9 

San Anselmo Creek .................. Approximately 700 feet downstream of Meadow Way ....... +150 Unincorporated Areas of 
Marin County. 

Approximately 1,700 feet downstream of Meadow Way .... +155 
(Backwater from San Pablo 

Bay).
Approximately 1,000 feet south of the San Antonio Creek 

and Mud Slough confluence.
+8 Unincorporated Areas of 

Marin County. 
San Francisco Bay ................... Approximately 1,000 feet east of the intersection of Eden 

Lane and Paradise Drive.
+9 Unincorporated Areas of 

Marin County. 
San Pablo Bay .......................... Approximately 1,500 feet south of the intersection of Las 

Lomas Drive and Casa Grande Real.
+9 Unincorporated Areas of 

Marin County. 
San Rafael Canal (backwater 

from San Rafael Bay).
Approximately 240 feet southeast of the intersection of 

Point San Pedro Road and Harbor View Court.
+9 Unincorporated Areas of 

Marin County. 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
City of Belvedere 
Maps are available for inspection at Belvedere City Hall, 450 San Rafael Avenue, Belvedere, California. 
City of Novato 
Maps are available for inspection at the City of Novato Public Works Department, 75 Rowland Way, Suite 200, Novato, California. 
City of San Rafael 
Maps are available for inspection at the City of San Rafael Public Works Department, 111 Morphew Street, San Rafael, California. 
Town of Corte Madera 
Maps are available for inspection at the Town of Corte Madera Public Works Department, 233 Tamalpais Drive, Suite 200, Corte Madera, Cali-

fornia. 
Unincorporated Areas of Marin County 

Maps are available for inspection at the Marin County Public Works Department, Land Development Section, 3501 Civic Center Drive, San 
Rafael, California. 

Flooding source(s) Location of referenced elevation 

* Elevation in 
feet (NGVD) 
+ Elevation in 
feet (NAVD) 

# Depth in feet 
above ground 
∧ Elevation in 
meters (MSL) 

Modified 

Communities affected 

Solano County, California, and Incorporated Areas 
FEMA Docket No.: B–7764 

Napa River ............................................... Approximately 115 feet east of the inter-
section of Murphy Lane and Tyler 
Road.

+10 City of Vallejo, Unincorporated Areas of 
Solano County. 

Napa River ............................................... Approximately 820 feet northeast of the 
intersection of L Street and Railroad 
Avenue.

+9 City of Vallejo. 

San Pablo Bay ......................................... Approximately 290 feet south of the 
intersection of Cedar Avenue and I 
Street.

+10 City of Vallejo. 

Approximately 0.4 mile west of the inter-
section of Lawes Street and Dump 
Road.

+11 

San Pablo Bay ......................................... Approximately 0.4 mile south of the 
intersection of Mesa Road and 13th 
Street.

+12 City of Vallejo, Unincorporated Areas of 
Solano County. 

Approximately 0.5 mile west of the inter-
section of Lawes Street and Dump 
Road.

+13 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
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Flooding source(s) Location of referenced elevation 

* Elevation in 
feet (NGVD) 
+ Elevation in 
feet (NAVD) 

# Depth in feet 
above ground 
∧ Elevation in 
meters (MSL) 

Modified 

Communities affected 

# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 

ADDRESSES 
City of Vallejo 

Maps are available for inspection at City of Vallejo Public Works Department, 555 Santa Clara Street, Vallejo, CA. 
Unincorporated Areas of Solano County 

Maps are available for inspection at Solano County Public Works Department, 675 Texas Street, Suite 5500, Fairfield, CA. 

Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Tehama County, California, and Incorporated Areas 
FEMA Docket No.: B–7762 

Grasshopper Creek .................. Approximately 1,500 feet upstream of the confluence with 
Red Bank Creek.

*275 Unincorporated Areas of 
Tehama County, City of 
Red Bluff. 

Approximately 0.4 mile upstream of South Jackson Street *312 
Highway 99W Overflow ............ Approximately 150 feet upstream of the confluence with 

Red Bank Creek.
*282 Unincorporated Areas of 

Tehama County. 
Approximately 0.5 mile upstream of the confluence with 

Red Bank Creek.
*291 

Spyglass Drive Overflow .......... At the confluence with Grasshopper Creek ........................ *300 City of Red Bluff. 
At South Jackson Street ..................................................... *308 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
City of Red Bluff 
Maps available for inspection at the Red Bluff City Hall, 555 Washington Street, Red Bluff, California. 

Unincorporated Areas of Tehama County 
Maps available for inspection at the Tehama County Planning Department, 444 Oak Street, Red Bluff, California. 

Taylor County, Florida, and Incorporated Areas 
FEMA Docket No.: B–7774 

Aucilla River .............................. At U.S. Highway 98 ............................................................. +10 Unincorporated Areas of 
Taylor County. 

At the Taylor/Madison County boundary ............................ +45 
Pimple Creek ............................ Approximately 600 feet upstream of the confluence with 

Spring Creek.
+37 City of Perry. 

Approximately 400 feet downstream of Cherry Street ........ +41 
Pimple Creek East Branch ....... Just upstream of Johnson Stripling Road ........................... +44 City of Perry. 

Approximately 2,000 feet upstream of the confluence with 
Pimple Creek.

+45 

Rocky Creek ............................. At the confluence with Spring Street .................................. +25 Unincorporated Areas of 
Taylor County. 

Approximately 1,300 feet upstream of U.S. Highway 221 .. +56 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
City of Perry 
Maps are available for inspection at Perry City Hall, 224 South Jefferson Street, Perry, FL. 

Unincorporated Areas of Taylor County 
Maps are available for inspection at Taylor County Building/Planning Department, 201 East Green Street, Perry, FL. 
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Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

∧ Elevation in me-
ters (MSL) 
Modified 

Communities affected 

Jones County, Georgia, and Incorporated Areas 
FEMA Docket No.: B–7764 

Ocmulgee River ........................ Approximately 14,050 feet downstream of River North 
Boulevard.

+316 Unincorporated Areas of 
Jones County. 

Approximately 16,790 feet upstream of River North Boule-
vard.

+332 

* National Geodetic Vertical Datum. 
+North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 

ADDRESSES 
Unincorporated Areas of Jones County 

Maps are available for inspection at Zoning and Planning Department, P.O. Box 1359, 166 Industrial Boulevard, Gray, GA 31032–1359. 

Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Alexander County, Illinois, and Incorporated Areas 
FEMA Docket No.: B–7774 

Cotton Slough, interior drainage 
ponding.

Unincorporated Alexander County (north of Urbandale, IL) +308 Unincorporated Areas of Al-
exander County. 

Interior drainage ponding 
(Goose Pond Pumping Sta-
tion).

Unincorporated Alexander County (near Urbandale, IL) .... +309 Unincorporated Areas of Al-
exander County. 

Mississippi River ....................... One mile upstream of the confluence with the Ohio River +331 City of Cairo, Unincorporated 
Areas of Alexander Coun-
ty, Village of East Cape 
Girardeau, Village of 
McClure, Village of 
Tamms, Village of Thebes. 

Six miles upstream of State Route 146 (River Mile 58) ..... +356 
Pigeon Creek ............................ At the mouth of Horseshoe Lake ........................................ +336 Unincorporated Areas of Al-

exander County. 
At State Route 3 .................................................................. +342 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
City of Cairo 
Maps are available for inspection at Cairo City Hall, 1501 Washington Avenue, Cairo, IL 62914. 

Unincorporated Areas of Alexander County 
Maps are available for inspection at Alexander County, County Clerk’s Office, 2000 Washington Avenue, Cairo, IL 62914. 
Village of East Cape Girardeau 
Maps are available for inspection at East Cape Girardeau Village Hall, 50 Brookwood, McClure, IL 62957. 
Village of McClure 
Maps are available for inspection at McClure Village Hall, 38204 Grapevine Trail, McClure, IL 62957. 
Village of Tamms 
Maps are available for inspection at Tamms Village Hall, 425 Front Street, Tamms, IL 62988. 
Village of Thebes 
Maps are available for inspection at Thebes Village Hall, 413 North 6th Street, Thebes, IL 62990. 

Barry County, Michigan, and Incorporated Areas 
FEMA Docket No.: B–7749 

Bristol Lake ............................... Entire shoreline of Bristol Lake ........................................... +910 Township of Johnstown. 
Gull Lake ................................... Entire shoreline of Gull Lake ............................................... +882 Township of Barry, Township 

of Prairieville. 
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Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Gun Lake .................................. Entire shoreline of Gun Lake .............................................. +746 Township of Orangeville, 
Township of Yankee 
Springs. 

Hathaway Lake ......................... Entire shoreline of Hathaway Lake ..................................... +791 Township of Rutland. 
Lake North Ridge ...................... Entire shoreline of Lake North Ridge .................................. +870 City of Hastings. 
Mud Creek ................................ Confluence with Thornapple Lake ...................................... +803 Township of Castleton, 

Township of Woodland. 
Downstream side of Saddlebag Lake Road ....................... +823 

Thornapple River ...................... Approximately 0.5 mile upstream of Thornapple Lake 
Road.

+805 Township of Castleton, Vil-
lage of Nashville. 

Approximately 1 mile upstream of N. Main Street .............. +814 
Thornapple River ...................... Approximately 3 miles upstream of N. Broadway Street .... +771 Township of Hastings, Town-

ship of Rutland. 
Approximately 1.2 mile downstream of N. Broadway 

Street.
+773 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
City of Hastings 
Maps are available for inspection at 102 S Broadway Street, Hastings, MI. 
Township of Assyria 
Maps are available for inspection at 8094 Tasker, Bellevue, MI. 
Township of Baltimore 
Maps are available for inspection at 3100 E. Dowling Road, Hastings, MI. 
Township of Barry 
Maps are available for inspection at 155 E. Orchard Street, Delton, MI. 
Township of Carlton 
Maps are available for inspection at 85 Welcome Road, Hastings, MI. 
Township of Castleton 
Maps are available for inspection at 915 Reed Street, Nashville, MI. 
Township of Hastings 
Maps are available for inspection at 885 River Road, Hastings, MI. 
Township of Hope 
Maps are available for inspection at 5463 S. M–43 Highway, Hastings, MI. 
Township of Irving 
Maps are available for inspection at 3425 Wing Road, Hastings, MI. 
Township of Johnstown 
Maps are available for inspection at 13641 South M–37 Highway, Battle Creek, MI. 
Township of Maple Grove 
Maps are available for inspection at 721 Durkee, Nashville, MI. 
Township of Orangeville 
Maps are available for inspection at 7350 Lindsey Road, Plainwell, MI. 
Township of Prairieville 
Maps are available for inspection at 10115 S. Norris Road, Delton, MI. 
Township of Rutland 
Maps are available for inspection at 2461 Heath Road, Hastings, MI. 
Township of Thornapple 
Maps are available for inspection at 200 E. Main Street, Middleville, MI. 
Township of Woodland 
Maps are available for inspection at 156 S. Main Street, Woodland, MI. 
Township of Yankee Springs 
Maps are available for inspection at 284 N. Briggs Road, Middleville, MI. 
Village of Freeport 
Maps are available for inspection at 200 S. State Street, Freeport, MI. 
Village of Middleville 
Maps are available for inspection at 100 E. Main Street, Middleville, MI. 
Village of Nashville 
Maps are available for inspection at 206 N. Main Street, Nashville, MI. 
Village of Woodland 
Maps are available for inspection at 171 N. Main Street, Woodland, MI. 
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Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Midland County, Michigan, and Incorporated Areas 
FEMA Docket No.: B–7748 

Chippewa River ........................ Approximately 8,745 feet upstream of the confluence with 
Tittabawassee River.

+616 Township of Midland, Town-
ship of Homer. 

Approximately 18,635 feet upstream of the confluence 
with Tittabawassee River.

+616 

Sturgeon Creek ......................... Approximately 4,200 feet upstream of Airport Road .......... +615 City of Midland, Township of 
Larkin. 

Approximately 4,620 feet upstream of Airport Road .......... +615 
Tittabawassee River ................. Approximately 5,000 feet upstream of Consumers Power 

Railroad.
+611 Township of Midland, City of 

Midland, Township of 
Homer. 

Approximately 14,080 feet upstream of the confluence of 
Sturgeon Creek.

+616 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
City of Midland 
Maps are available for inspection at 333 West Ellsworth Street, Midland, MI 48640. 
Township of Homer 
Maps are available for inspection at Homer Township Hall, 522 North Homer Road, Midland, MI 48640. 
Township of Larkin 
Maps are available for inspection at Larkin Township Hall, 3027 North Jefferson Road, Midland, MI 48642. 
Township of Midland 
Maps are available for inspection at 1030 S. Poseyville Road, Midland, MI 48640. 

Morgan County, Missouri, and Incorporated Areas 
FEMA Docket No.: B–7759 

Gravois Creek ........................... At confluence with Osage River .......................................... +664 Town of Gravois Mills, Unin-
corporated Areas of Mor-
gan County. 

Approximately 1400 feet upstream of Route TT ................. +667 
Lake of the Ozarks (Osage 

River and tributaries).
At confluence with Gravois Creek ....................................... +664 Town of Gravois Mills, Unin-

corporated Areas of Mor-
gan County. 

At confluence with Little Buffalo Creek ............................... +665 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
Town of Gravois Mills 
Maps are available for inspection at City Office, 154 Highway 5, Gravois Mills, MO 65037. 

Unincorporated Areas of Morgan County 
Maps are available for inspection at County Office, 100 East Newton, Versailles, MO 65084. 

Macon County, North Carolina, and Incorporated Areas 
Docket No.: FEMA–D–7820 and FEMA–B–7736 

Allison Creek ............................. The confluence with Jones Creek ....................................... +2,232 Unincorporated Areas of 
Macon County. 

Approximately 0.5 mile upstream of Southards Road 
(State Road 1133).

+2,492 

Beasely Creek .......................... At the confluence with Cowee Creek .................................. +2,179 Unincorporated Areas of 
Macon County. 

Approximately 215 feet downstream of Goshen Road 
(State Road 1347).

+2,269 

Big Creek .................................. The confluence with Cullasaja River ................................... +3,606 Unincorporated Areas of 
Macon County, Town of 
Highlands. 

Approximately 25 feet downstream of the confluence of 
Houston Branch.

+3,837 

Brooks Creek ............................ The confluence with Clear Creek ........................................ +2,477 Unincorporated Areas of 
Macon County. 
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Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Approximately 0.4 mile upstream of the confluence with 
Clear Creek.

+2,483 

Burningtown Creek ................... At the confluence with Little Tennessee River ................... +1,890 Unincorporated Areas of 
Macon County. 

Approximately 480 feet upstream of Younce Creek Road 
(State Road 1390).

+2,030 

Caler Fork ................................. The confluence with Cowee Creek ..................................... +2,013 Unincorporated Areas of 
Macon County. 

Approximately 20 feet downstream of the confluence of 
Dalton Creek.

+2,081 

Cartoogechaye Creek ............... The confluence of Little Tennessee River .......................... +2,024 Unincorporated Areas of 
Macon County, Town of 
Franklin. 

At the confluence of Jones Creek and Poplar Cove Creek +2,179 
Cat Creek .................................. The confluence with Rabbit Creek ...................................... +2,046 Unincorporated Areas of 

Macon County. 
Approximately 0.5 mile upstream of Ferguson Road (State 

Road 1507).
+2,087 

Chattooga River ........................ The North Carolina/Georgia state boundary ....................... +2,150 Unincorporated Areas of 
Macon County. 

At the confluence of Cane Creek ........................................ +2,512 
Clear Creek ............................... The North Carolina/Georgia state boundary ....................... +2,467 Unincorporated Areas of 

Macon County. 
Approximately 390 feet upstream of Clear Creek Road 

(State Road 1613).
+2,498 

Cold Spring Creek .................... The confluence with Whiteoak Creek ................................. +3,162 Unincorporated Areas of 
Macon County. 

Approximately 625 feet upstream of Cold Springs Creek 
Road (State Road 1397).

+3,382 

Commissioner Creek ................ At the confluence with Little Tennessee River ................... +2,099 Unincorporated Areas of 
Macon County. 

Approximately 0.8 mile upstream of the confluence with 
Little Tennessee River.

+2,159 

Coon Creek ............................... The confluence with Watuaga Creek .................................. +2,053 Unincorporated Areas of 
Macon County. 

Approximately 430 feet upstream of Brendle Road (State 
Road 1331).

+2,268 

Cove Branch ............................. The confluence with ,asaja River ........................................ +2,018 Unincorporated Areas of 
Macon County. 

Approximately 890 feet upstream of Hunnicutt Road 
(State Road 1664).

+2,065 

Cowee Creek ............................ The confluence with Little Tennessee River ....................... +1,958 Unincorporated Areas of 
Macon County. 

At the confluence of Beasley Creek and Mica City Creek +2,179 
Coweeta Creek ......................... The confluence with Little Tennessee River ....................... +2,047 Unincorporated Areas of 

Macon County. 
Approximately 490 feet upstream of the confluence of 

Howard Branch.
+2,123 

Crawford Branch ....................... The confluence with Little Tennessee River ....................... +2,012 Unincorporated Areas of 
Macon County, Town of 
Franklin. 

Approximately 660 feet upstream of Crawford Lane .......... +2,096 
Cullasaja River .......................... The confluence with Little Tennessee River ....................... +2,017 Unincorporated Areas of 

Macon County, Town of 
Franklin, Town of High-
lands. 

Approximately 200 feet upstream of Crescent Trail ........... +3,979 
Ellijay Creek .............................. The confluence with Cullasaja River ................................... +2,054 Unincorporated Areas of 

Macon County. 
Approximately 60 feet upstream of Little Ellijay Road 

(State Road 1528).
+2,235 

Jones Creek .............................. At the confluence with Poplar Cove Creek and 
Cartoogechaye Creek.

+2,179 Unincorporated Areas of 
Macon County. 

At the confluence of Allison Creek ...................................... +2,232 
Little Tennessee River .............. The Macon/Swain County boundary ................................... +1,835 Unincorporated Areas of 

Macon County, Town of 
Franklin. 
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Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Approximately 0.5 mile upstream of the confluence of 
Commissioner Creek.

+2,100 

Little Tennessee River Tributary 
5.

At the confluence with Little Tennessee River ................... +2,015 Unincorporated Areas of 
Macon County, Town of 
Franklin. 

Approximately 720 feet upstream of John Justice Road 
(State Road 1509).

+2,104 

Little Tennessee River Tributary 
6.

At the confluence with Little Tennessee River ................... +2,018 Unincorporated Areas of 
Macon County, Town of 
Franklin. 

Approximately 1.0 mile upstream of the confluence with 
Little Tennessee River.

+2,083 

Lotla Creek ............................... At the confluence with Little Tennessee River ................... +1,972 Unincorporated Areas of 
Macon County. 

Approximately 0.7 mile upstream of Airport Road (State 
Road 1434).

+2,017 

Lowery Creek ............................ At the confluence with Jones Creek ................................... +2,191 Unincorporated Areas of 
Macon County. 

Approximately 330 feet downstream of Anderson Creek 
Road (State Road 1302).

+2,315 

Mashburn Branch ..................... The confluence with Cullasaja River ................................... +2,027 Unincorporated Areas of 
Macon County. 

Approximately 0.5 mile upstream of Fulton Road (State 
Road 1668).

+2,094 

Matlock Creek ........................... The confluence with Cowee Creek ..................................... +1,994 Unincorporated Areas of 
Macon County. 

The confluence with Rickman Creek .................................. +2,055 
Middle Creek ............................. The confluence with Little Tennessee River ....................... +2,064 Unincorporated Areas of 

Macon County. 
Approximately 155 feet downstream of the confluence of 

Drymans Branch.
+2,149 

Mill Creek .................................. The confluence with Cartoogechaye Creek ........................ +2,091 Unincorporated Areas of 
Macon County. 

The confluence of Mint Branch ........................................... +2,147 
Mill Creek (Highlands) .............. The confluence with Cullasaja River ................................... +3,658 Town of Highlands. 

Approximately 150 feet downstream North 4th Street ........ +3,819 
Monger Creek (Club Lake) ....... The confluence with Cullasaja River ................................... +3,606 Unincorporated Areas of 

Macon County, Town of 
Highlands. 

Approximately 1,230 feet upstream of Hummingbird Lane +3,641 
Nantahala River ........................ Approximately 250 feet downstream of Macon/Swain 

County boundary.
+1,961 Unincorporated Areas of 

Macon County. 
Approximately 1.9 miles upstream of U.S. Highway 64 ..... +3,320 

North Fork Coweeta Creek ....... The confluence with Coweeta Creek .................................. +2,094 Unincorporated Areas of 
Macon County. 

Approximately 0.6 mile upstream of Coweeta Church 
Road (State Road 1115).

+2,156 

North Prong Ellijay Creek ......... The confluence with Ellijay Creek ....................................... +2,191 Unincorporated Areas of 
Macon County. 

Approximately 0.6 mile upstream of the confluence with 
Ellijay Creek.

+2,236 

Otter Creek ............................... At the confluence with Whiteoak Creek .............................. +2,653 Unincorporated Areas of 
Macon County. 

Approximately 1,200 feet upstream of Otter Creek Road 
(State Road 1365).

+2,842 

Poplar Cove Creek ................... At the confluence with Cartoogechaye Creek and Jones 
Creek.

+2,179 Unincorporated Areas of 
Macon County. 

Approximately 380 feet upstream of Smith Hill Road 
(State Road 1306).

+2,264 

Rabbit Creek ............................. The confluence with Little Tennessee River ....................... +2,001 Unincorporated Areas of 
Macon County, Town of 
Franklin. 

At the confluence of Corbin Creek and Berry Creek .......... +2,220 
Rocky Branch ........................... The confluence with Little Tennessee River ....................... +1,977 Unincorporated Areas of 

Macon County. 
Approximately 950 feet downstream of Nettie Hurst Road +1,996 

Rose Creek ............................... The confluence with Little Tennessee River ....................... +1,946 Unincorporated Areas of 
Macon County. 
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Flooding source(s) Location of referenced elevation 

* Elevation in feet 
(NGVD) 

+ Elevation in feet 
(NAVD) 

# Depth in feet 
above ground 

Modified 

Communities affected 

Approximately 1,110 feet upstream of Furman Welch 
Road (State Road 1374).

+1,953 

Satulah Branch ......................... At the confluence with Mill Creek (Highlands) .................... +3,819 Town of Highlands. 
Approximately 850 feet upstream of Smallwood Avenue ... +3,832 

Skeenah Creek ......................... The confluence with Little Tennessee River ....................... +2,037 Unincorporated Areas of 
Macon County. 

Approximately 190 feet upstream of the confluence of 
South Fork Skeenah Creek.

+2,073 

Tessentee Creek ...................... The confluence with Little Tennessee River ....................... +2,056 Unincorporated Areas of 
Macon County. 

The confluence of Whiterock Branch .................................. +2,347 
Watuaga Creek ......................... The confluence with Little Tennessee River ....................... +1,985 Unincorporated Areas of 

Macon County. 
Approximately 155 feet downstream of Brown Branch 

Road.
+2,230 

Wayah Creek ............................ At the confluence with Cartoogechaye Creek .................... +2,152 Unincorporated Areas of 
Macon County. 

At the confluence of Shingletree Branch ............................ +2,225 
Whiteoak Creek ........................ At the confluence with Nantahala River .............................. +2,515 Unincorporated Areas of 

Macon County. 
Approximately 900 feet upstream of the confluence of 

Cold Spring Creek.
+3,169 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
Town of Franklin 
Maps are available for inspection at Franklin Town Hall, 188 West Main Street, Franklin, North Carolina. 
Town of Highlands 
Maps are available for inspection at Highlands Town Hall, 210 North Fourth Street, Highlands, North Carolina. 

Unincorporated Areas of Macon County 
Maps are available for inspection at Macon County Planning Department, Human Services Building, 5 West Main Street, Franklin, North Caro-

lina. 
Centre County, Pennsylvania, and Incorporated Areas 

FEMA Docket No.: B–7768 

Cherry Run ............................... Approximately at the confluence with North Fork Beech 
Creek.

+1396 Township of Snow Shoe. 

Approximately at Clarence Road ........................................ +1396 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 

ADDRESSES 
Township of Snow Shoe 
Maps are available for inspection at Town Hall, 268 Oldside Road, Clarence, PA 16829. 

(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Dated: November 24, 2008. 

Michael K. Buckley, 
Acting Assistant Administrator, Mitigation 
Directorate, Department of Homeland 
Security, Federal Emergency Management 
Agency. 
[FR Doc. E8–28518 Filed 12–1–08; 8:45 am] 

BILLING CODE 9110–12–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 08–2521; MB Docket No. 08–113; RM– 
11446] 

Television Broadcasting Services; 
Glendive, MT 

AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission grants a 
petition for rulemaking filed by 

Glendive Broadcasting Corp. 
(‘‘Glendive’’), permittee of station 
KXGN–DT, to substitute DTV channel 5 
for post-transition DTV channel 10 at 
Glendive, Montana. 
DATES: This rule is effective January 2, 
2009. 
FOR FURTHER INFORMATION CONTACT: 
Joyce L. Bernstein, Media Bureau, (202) 
418–1600. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MB Docket No. 08–113, 
adopted November 13, 2008, and 
released November 17, 2008. The full 
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text of this document is available for 
public inspection and copying during 
normal business hours in the FCC’s 
Reference Information Center at Portals 
II, CY–A257, 445 12th Street, SW., 
Washington, DC, 20554. This document 
will also be available via ECFS (http:// 
www.fcc.gov/cgb/ecfs/). (Documents 
will be available electronically in ASCII, 
Word 97, and/or Adobe Acrobat.) This 
document may be purchased from the 
Commission’s duplicating contractor, 
Best Copy and Printing, Inc., 445 12th 
Street, SW., Room CY–B402, 
Washington, DC 20554, telephone 1– 
800–478–3160 or via e-mail 
www.BCPIWEB.com. To request this 
document in accessible formats 
(computer diskettes, large print, audio 
recording, and Braille), send an e-mail 
to fcc504@fcc.gov or call the 
Commission’s Consumer and 
Governmental Affairs Bureau at (202) 
418–0530 (voice), (202) 418–0432 
(TTY). This document does not contain 
information collection requirements 
subject to the Paperwork Reduction Act 
of 1995, Public Law 104–13. In addition, 
therefore, it does not contain any 
information collection burden ‘‘for 
small business concerns with fewer than 
25 employees,’’ pursuant to the Small 
Business Paperwork Relief Act of 2002, 
Public Law 107–198, see 44 U.S.C. 
3506(c)(4). Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

The Commission will send a copy of 
this Report and Order in a report to be 
sent to Congress and the Government 
Accountability Office pursuant to the 
Congressional review Act, see 5 U.S.C. 
801(a)(1)(A). 

List of Subjects in 47 CFR Part 73 

Television, Television broadcasting. 

■ For the reasons discussed in the 
preamble, the Federal Communications 
Commission amends 47 CFR Part 73 as 
follows: 

PART 73—RADIO BROADCAST 
SERVICES 

■ 1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303, 334, 336. 

§ 73.622 [Amended] 

■ 2. Section 73.622(i), the Post- 
Transition Table of DTV Allotments 
under Montana, is amended by adding 
DTV channel 5 and removing DTV 
channel 10 at Glendive. 

Federal Communications Commission. 
Clay C. Pendarvis, 
Associate Chief, Video Division, Media 
Bureau. 
[FR Doc. E8–28609 Filed 12–1–08; 8:45 am] 
BILLING CODE 6712–01–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 622 

[Docket No. 070719384–81468–03] 

RIN 0648–AV80 

Fisheries of the Caribbean, Gulf of 
Mexico, and South Atlantic; Reef Fish 
Fishery of the Gulf of Mexico; Gulf of 
Mexico Gag Grouper Management 
Measures 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Temporary rule; interim 
measures; request for comments. 

SUMMARY: This final rule implements 
temporary measures to reduce 
overfishing of gag in the Gulf of Mexico 
(Gulf). This final rule reduces the 
commercial quota for gag, establishes a 
gag bag limit within the grouper 
aggregate bag limit, and extends the 
recreational closed season for gag. In 
addition, if Federal regulations 
applicable to gag, red snapper, gray 
triggerfish, or greater amberjack are 
more restrictive than state regulations, 
this rule requires vessels with Federal 
reef fish permits to comply with Federal 
regulations regardless of where such 
fish are harvested. The intended effect 
is to reduce overfishing of gag and 
increase compliance with Federal 
regulations designed to end overfishing 
or rebuild overfished reef fish stocks in 
the Gulf. 
DATES: This rule is effective January 1, 
2009 through May 31, 2009. Comments 
must be received no later than 5 p.m., 
eastern time, on January 2, 2009. 
ADDRESSES: You may submit comments 
on this temporary rule, identified by 
‘‘0648–AV80, by any of the following 
methods: 

• Electronic Submissions: Submit all 
electronic public comments via the 
Federal e-Rulemaking Portal: http:// 
www.regulations.gov. 

• Mail: Peter Hood, Southeast 
Regional Office, NMFS, 263 13th 
Avenue South, St. Petersburg, FL 33701. 

• Fax: 727–824–5308; Attention: 
Peter Hood. 

Instructions: All comments received 
are a part of the public record and will 
generally be posted to http:// 
www.regulations.gov without change. 
All Personal Identifying Information (for 
example, name, address, etc.) 
voluntarily submitted by the commenter 
may be publicly accessible. Do not 
submit Confidential Business 
Information or otherwise sensitive or 
protected information. 

To submit comments through the 
Federal e-Rulemaking Portal: http:// 
www.regulations.gov, enter ‘‘NOAA– 
NMFS–2008–0291’’ in the keyword 
search, then select ‘‘Send a Comment or 
Submission.’’ NMFS will accept 
anonymous comments (enter N/A in the 
required fields, if you wish to remain 
anonymous). You may submit 
attachments to electronic comments in 
Microsoft Word, Excel, WordPerfect, or 
Adobe PDF file formats only. 

Copies of documents supporting this 
rule may be obtained from Peter Hood, 
Southeast Regional Office, NMFS, 263 
13th Avenue South, Saint Petersburg, 
FL 33701. 
FOR FURTHER INFORMATION CONTACT: 
Peter Hood, telephone: 727–551–5784, 
fax: 727–824–5308, e-mail: 
peter.hood@noaa.gov. 

SUPPLEMENTARY INFORMATION: Gag are a 
part of the shallow-water grouper 
fishery of the Gulf of Mexico and are 
managed under the Fishery 
Management Plan (FMP) for the Reef 
Fish Fishery of the Gulf of Mexico. The 
FMP was prepared by the Gulf of 
Mexico Fishery Management Council 
(Council) and is implemented under the 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act) by 
regulations at 50 CFR part 622. 

Background 
The Magnuson-Stevens Act requires 

NMFS and regional fishery management 
councils to prevent overfishing and 
achieve, on a continuing basis, the 
optimum yield (OY) from federally 
managed fish stocks. These mandates 
are intended to ensure fishery resources 
are managed for the greatest overall 
benefit to the nation, particularly with 
respect to providing food production 
and recreational opportunities, and 
protecting marine ecosystems. To 
further this goal, the Magnuson-Stevens 
Act requires fishery managers to specify 
their strategy to rebuild overfished 
stocks to a sustainable level within a 
certain time frame, and to minimize 
bycatch and bycatch mortality to the 
extent practicable. This temporary rule 
addresses these requirements for gag, 
red snapper, gray triggerfish, and greater 
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amberjack on an interim basis while the 
Council develops more permanent 
measures in Amendment 30B to the 
FMP. 

The most recent gag stock assessment 
completed in 2006 concluded that the 
stock is not overfished, but is 
undergoing overfishing. Following a re- 
analysis in 2007, overfishing was still 
determined to be occurring. The 
Council’s Reef Fish Scientific and 
Statistical Committee (SSC) concurred 
with the overfishing determination at its 
May 2008 meeting. This temporary rule 
is necessary to reduce overfishing of gag 
by implementing temporary 
management measures while the 
Council develops more permanent 
measures to rebuild the gag stock to 
more sustainable levels. Although the 
gag stock was not considered to be 
overfished under any of the definitions 
of the minimum stock size threshold 
considered by the Council in 
Amendment 30B, the stock size was 
recognized to be below the stock size 
associated with harvesting the stock at 
OY (BOY). Therefore, these temporary 
management measures are designed to 
reduce overfishing and facilitate stock 
rebuilding toward BOY. 

In Amendment 30B, the Council, 
based on advice from the SSC, is 
proposing to set the 2009 total allowable 
catch (TAC) for gag at 3.38 million lb 
(1.53 million kg). This value is based on 
the fishing mortality rate associated 
with harvesting OY. Under the 
Council’s plan, TAC will increase to 
3.62 million lb (1.64 million kg) in 2010, 
and again to 3.82 million lb (1.73 
million kg) in 2011. TAC would remain 
at the 2011 level until revised based on 
a subsequent stock assessment and 
appropriate rulemaking. The Council 
also has proposed in Amendment 30B 
an interim allocation of gag between the 
recreational and commercial fisheries 
based on the average share during the 
years 1986 through 2005. For gag, the 
allocation would be 61 percent 
recreational and 39 percent commercial. 

NMFS and the Council analyzed these 
proposed interim measures and the 
measures contained in Amendment 30B 
in a single environmental impact 
statement. On August 8, 2008, a notice 
of availability of the draft environmental 
impact statement (DEIS) for this action 
and Amendment 30B was published (73 
FR 46269). The Council took final action 
on the measures contained in 
Amendment 30B at their August 2008 
meeting and submitted it for Secretarial 
review in September 2008. The notice of 
availability of the final environmental 
impact statement (FEIS) published on 
October 24, 2008 (73 FR 63470), and the 
wait period ended on November 24, 

2008. The rationale for these temporary 
measures is provided in the DEIS, FEIS, 
and the preamble to this temporary rule. 

Management Measures Established by 
This Temporary Rule 

Commercial Quota for Gag 
Consistent with the Council’s 

proposed 2009 TAC in Amendment 30B 
and the proposed allocation between the 
recreational and commercial fisheries, 
this temporary rule sets the commercial 
quota for gag at 1.32 million lb (598,742 
kg), which is equal to the 2009 quota 
proposed in Amendment 30B. This 
quota is consistent with the annual 
catch target (ACT) and annual catch 
limit (ACL) guidance provided in 
NMFS’ proposed rule on Magnuson- 
Stevens Act provisions, ACLs, and 
national standard guidelines (73 FR 
32526, June 9, 2008). 

Recreational Measures for Gag 
For the recreational fishery, this 

temporary rule establishes a new gag 
bag limit of 2 fish within the 5–fish 
aggregate grouper bag limit and an 
extended recreational closed season for 
gag from February 1–March 31. These 
recreational measures are estimated to 
reduce gag landings by 26 percent and 
are consistent with ACTs and ACLs 
proposed in Amendment 30B which are 
consistent with guidance provided in 
NMFS’ proposed rule on Magnuson- 
Stevens Act provisions, ACLs, and 
national standard guidelines (73 FR 
32526, June 9, 2008). 

Provision to Enhance Regulatory 
Effectiveness of Measures 

Addressing Species Undergoing 
Overfishing 

NMFS and state fishery management 
agencies usually work cooperatively to 
implement consistent regulations in 
Federal and state waters, thus 
enhancing the effectiveness of 
enforcement and management of the 
fisheries. However, there are some 
situations in which Federal and state 
regulations differ. When there are less 
restrictive regulations in state waters, 
the effectiveness of Federal regulations 
diminishes. Therefore, if Federal 
regulations applicable to gag, red 
snapper, gray triggerfish, or greater 
amberjack are more restrictive than state 
regulations, this temporary rule requires 
any vessel with a Federal commercial 
permit for Gulf reef fish or a Federal 
charter vessel/headboat permit for Gulf 
reef fish, as a condition of their permit, 
to comply with such Federal 
regulations, regardless of where such 
fish are harvested, i.e., in state or 
Federal waters. These species are 

undergoing overfishing. This measure 
will reduce overfishing and improve the 
effectiveness of Federal management 
measures and enforcement. The Council 
is proposing this requirement for all reef 
fish species in Amendment 30B. 

Future Action 
NMFS finds that this temporary rule 

is necessary to reduce overfishing of gag 
and increase compliance with Federal 
regulations designed to end overfishing 
of red snapper, greater amberjack, and 
gray triggerfish. NMFS issues this 
temporary rule, effective for not more 
than 180 days, as authorized by section 
305(c) of the Magnuson-Stevens Act. 
This temporary rule may be extended 
for an additional 186 days, as 
authorized by section 305(c) of the 
Magnuson-Stevens Act, provided the 
public has had an opportunity to 
comment on the rule and provided that 
the Council is actively preparing 
proposed regulations to address these 
overfishing issues on a permanent basis. 
The Council is preparing an amendment 
to address, on a permanent basis, gag 
overfishing issues and increased 
compliance with Federal regulations 
designed to end overfishing of red 
snapper, greater amberjack, gray 
triggerfish and other reef fish species in 
the Gulf. 

Classification 
The Administrator, Southeast Region, 

NMFS, (RA) has determined that this 
temporary rule is necessary to reduce 
overfishing of gag and other reef fish 
species in the Gulf of Mexico and is 
consistent with the Magnuson-Stevens 
Act and other applicable laws. 

This temporary rule has been 
determined to be not significant for 
purposes of Executive Order 12866. 

The Assistant Administrator for 
Fisheries, NOAA, (AA), finds good 
cause to waive the requirement to 
provide prior notice and opportunity for 
public comment pursuant to the 
authority set forth at 5 U.S.C. 553(b)(B), 
as such prior notice and opportunity for 
public comment would be contrary to 
the public interest. This temporary rule 
addresses overfishing of public fishery 
resources. In order to obtain the target 
reductions in harvest, adequately 
address overfishing, and protect public 
fishery resources, these measures need 
to be effective by the start of the fishing 
year in 2009. Delaying action to reduce 
overfishing of gag, red snapper, greater 
amberjack, and gray triggerfish in the 
Gulf of Mexico to provide further notice 
and opportunity for public prior to 
implementation would allow continued 
adverse impacts on the associated 
fishery resources, and increase the 

VerDate Aug<31>2005 20:11 Dec 01, 2008 Jkt 217001 PO 00000 Frm 00041 Fmt 4700 Sfmt 4700 E:\FR\FM\02DER1.SGM 02DER1pw
al

ke
r 

on
 P

R
O

D
1P

C
71

 w
ith

 R
U

LE
S



73194 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Rules and Regulations 

likelihood of a loss in long-term 
productivity from the component of the 
reef fish fishery these species represent. 
Additionally, this would increase the 
likelihood of more severe restrictions on 
these species in the future, which would 
result in additional adverse social and 
economic impacts on the associated 
fishery participants. 

This temporary rule is exempt from 
the procedures of the Regulatory 
Flexibility Act because the rule is issued 
without opportunity for prior notice and 
public comment. 

List of Subjects in 50 CFR Part 622 
Fisheries, Fishing, Puerto Rico, 

Reporting and recordkeeping 
requirements, Virgin Islands. 

Dated: November 26, 2008. 
John Oliver, 
Deputy Assistant Administrator for 
Operations, National Marine Fisheries 
Service. 

■ For the reasons set out in the 
preamble, 50 CFR part 622 is amended 
as follows: 

PART 622—FISHERIES OF THE 
CARIBBEAN, GULF, AND SOUTH 
ATLANTIC 

1. The authority citation for part 622 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 
■ 2. In § 622.4, paragraph (a)(2)(v) is 
suspended, and paragraphs (a)(1)(iv) 
and (a)(2)(xiv) are added to read as 
follows: 

§ 622.4 Permits and fees. 
(a) * * * 
(1) * * * 
(iv) If Federal regulations in subparts 

A, B, or C of this part that are applicable 
to gag, red snapper, greater amberjack, 
or gray triggerfish in the Gulf of Mexico 
are more restrictive than state 
regulations, a person aboard a charter 
vessel or headboat for which a charter 
vessel/headboat permit for Gulf reef fish 
has been issued must comply with such 

Federal regulations regardless of where 
the fish are harvested. 

(2) * * * 
(xiv) Gulf reef fish. For a person 

aboard a vessel to be eligible for 
exemption from the bag limits, to fish 
under a quota, as specified in 
§ 622.42(a)(1), or to sell Gulf reef fish in 
or from the Gulf EEZ, a commercial 
vessel permit for Gulf reef fish must 
have been issued to the vessel and must 
be on board. If Federal regulations in 
subparts A, B, or C of this part that are 
applicable to gag, red snapper, greater 
amberjack, or gray triggerfish in the Gulf 
of Mexico are more restrictive than state 
regulations, a person aboard a vessel for 
which a commercial vessel permit for 
Gulf reef fish has been issued must 
comply with such Federal regulations 
regardless of where such fish are 
harvested. See paragraph (a)(2)(ix) of 
this section regarding an additional IFQ 
vessel endorsement required to fish for, 
possess, or land Gulf red snapper. To 
obtain or renew a commercial vessel 
permit for Gulf reef fish, more than 50 
percent of the applicant’s earned 
income must have been derived from 
commercial fishing (i.e., harvest and 
first sale of fish) or from charter fishing 
during either of the 2 calendar years 
preceding the application. See 
paragraph (m) of this section regarding 
a limited access system for commercial 
vessel permits for Gulf reef fish and 
limited exceptions to the earned income 
requirement for a permit. 
* * * * * 
■ 3. In § 622.34, paragraph (u) is 
suspended and paragraphs (v) and (w) 
are added to read as follows: 

§ 622.34 Gulf EEZ seasonal and/or area 
closures. 
* * * * * 

(v) Seasonal closure of the 
recreational fishery for red grouper and 
black grouper. The recreational fishery 
for red grouper and black grouper in or 
from the Gulf EEZ is closed from 
February 15 to March 15, each year. 

During the closure, the bag and 
possession limit for red grouper and 
black grouper in or from the Gulf EEZ 
is zero. 

(w) Seasonal closure of the 
recreational fishery for gag. The 
recreational fishery for gag in or from 
the Gulf EEZ is closed from February 1 
through March 31, each year. During the 
closure, the bag and possession limit for 
gag in or from the Gulf EEZ is zero. 

■ 4. In § 622.39, paragraphs (b)(1)(ii) 
and (b)(1)(v) are suspended and 
paragraphs (b)(1)(viii) and (b)(1)(ix) are 
added to read as follows: 

§ 622.39 Bag and possession limits. 

* * * * * 
(b) * * * 
(1) * * * 
(viii) Groupers, combined, excluding 

goliath grouper and Nassau grouper -5 
per person per day, but not to exceed 1 
speckled hind or 1 warsaw grouper per 
vessel per day, 1 red grouper per person 
per day, or 2 gag per person per day. 
However, no grouper may be retained by 
the captain or crew of a vessel operating 
as a charter vessel or headboat. The bag 
limit for such captain and crew is zero. 

(ix) Gulf reef fish, combined, 
excluding those specified in paragraphs 
(b)(1)(i), (iii), (iv), (vi), (vii), and (viii) of 
this section and excluding dwarf sand 
perch and sand perch--20. 
* * * * * 

■ 5. In § 622.42, add paragraph 
(a)(1)(vii) to read as follows: 

§ 622.42 Quotas. 

* * * * * 
(a) * * * 
(1) * * * 
(vii) Gag -1.32 million lb (0.60 million 

kg), gutted weight, that is, eviscerated 
but otherwise whole. 
* * * * * 
[FR Doc. E8–28616 Filed 12–1–08; 8:45 am] 
BILLING CODE 3510–22–S 
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

Proposed Rules Federal Register
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Vol. 73, No. 232 

Tuesday, December 2, 2008 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 23 

[Docket No. CE291; Notice No. 23–08–05– 
SC] 

Special Conditions: Spectrum 
Aeronautical, LLC Model 40; Lithium 
Polymer Battery Installation 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed special 
conditions. 

SUMMARY: This action proposes special 
conditions for the Spectrum 
Aeronautical, LLC Model 40 (S–40) 
airplane. This airplane will have a novel 
or unusual design feature associated 
with the installation of lithium polymer 
(Li-Poly) batteries for emergency, main, 
and auxiliary power unit (APU) 
applications. The applicable 
airworthiness regulations do not contain 
adequate or appropriate safety standards 
for this design feature. These proposed 
special conditions contain the 
additional safety standards that the 
Administrator considers necessary to 
establish a level of safety equivalent to 
that established by the existing 
airworthiness standards. 
DATES: We must receive your comments 
by January 2, 2009. 
ADDRESSES: You must mail two copies 
of your comments to Federal Aviation 
Administration, Regional Counsel, 
ACE–7, Attention: Rules Docket Clerk, 
Docket No. CE291, Room 506, 901 
Locust, Kansas City, Missouri 64106. 
You may deliver two copies to the Small 
Airplane Directorate at the above 
address. You must mark your 
comments: Docket No. CE291. You may 
inspect comments in the Rules Docket 
weekdays, except Federal holidays, 
between 7:30 a.m. and 4 p.m. 
FOR FURTHER INFORMATION CONTACT: Jim 
Brady, Aerospace Engineer, Standards 
Office (ACE–111), Small Airplane 
Directorate, Aircraft Certification 

Service, Federal Aviation 
Administration, 901 Locust, Room 301, 
Kansas City, Missouri 64106; telephone 
(816) 329–4132. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

We invite interested people to take 
part in this rulemaking by sending 
written comments, data, or views. The 
most helpful comments reference a 
specific portion of the special 
conditions, explain the reason for any 
recommended change, and include 
supporting data. We ask that you send 
us two copies of written comments. 

We will file in the docket all 
comments we receive, as well as a 
report summarizing each substantive 
public contact with FAA personnel 
concerning these special conditions. 
You may inspect the docket before and 
after the comment closing date. If you 
wish to review the docket in person, go 
to the address in the ADDRESSES section 
of this preamble between 7:30 a.m. and 
4 p.m., Monday through Friday, except 
Federal holidays. 

We will consider all comments we 
receive on or before the closing date for 
comments. We will consider comments 
filed late if it is possible to do so 
without incurring expense or delay. We 
may change these special conditions 
based on the comments we receive. 

If you want the FAA to acknowledge 
receipt of your comments on this 
proposal, include with your comments 
a pre-addressed, stamped postcard on 
which the docket number appears. We 
will stamp the date on the postcard and 
mail it back to you. 

Background 

On November 21, 2007, Spectrum 
Aeronautical, LLC applied for a type 
certificate for their new model 40 
airplane. The model 40 (S–40) airplane, 
is a 2+9 (pilots + passengers) 
conventionally configured low wing 
normal category twin-engine jet airplane 
manufactured primarily from advanced 
carbon fiber composite materials. The 
model S–40 is designed to be certified 
for a single pilot operation for day, 
night, VFR, IFR and flight into known 
icing operations at altitudes up to 
45,000 feet. The company will show 
compliance with Reduced Vertical 
Separation Minimums (RVSM) 
requirements. Spectrum proposes to 
utilize lithium polymer (Li-Poly) 

batteries for emergency, main, and 
auxiliary power unit (APU) on the 
model S–40 airplane. 

Type Certification Basis 
Under the provisions of 14 CFR part 

21, § 21.17, Spectrum Aeronautical, LLC 
must show that the model S–40 meets 
the applicable provisions of part 23, as 
amended by Amendments 23–1 through 
23–57 thereto. 

In addition, the certification basis 
includes certain special conditions, and 
exemptions that are not relevant to these 
proposed special conditions. 

In addition to the applicable 
airworthiness regulations and special 
conditions, the S–40 must comply with 
the fuel vent and exhaust emission 
requirements of 14 CFR part 34 and the 
noise certification requirements of 14 
CFR part 36 and the FAA must issue a 
finding of regulatory adequacy under 
§ 611 of Public Law 92–574, the ‘‘Noise 
Control Act of 1972.’’ 

If the Administrator finds that the 
applicable airworthiness regulations 
(i.e., 14 CFR part 23) do not contain 
adequate or appropriate safety standards 
for the model S–40 because of a novel 
or unusual design feature, special 
conditions are prescribed under the 
provisions of § 21.16. 

The FAA issues special conditions, as 
defined in § 11.19, under § 11.38 and 
they become part of the type 
certification basis under § 21.17(a)(2). 

Special conditions are initially 
applicable to the model for which they 
are issued. Should the type certificate 
for that model be amended later to 
include any other model that 
incorporates the same or similar novel 
or unusual design feature, the special 
conditions would also apply to the other 
model under § 21.101. 

Novel or Unusual Design Features 
The Spectrum S–40 will incorporate 

the following novel or unusual design 
features: Spectrum proposes to utilize 
lithium polymer (Li-Poly) batteries for 
emergency, main, and auxiliary power 
unit (APU) on the Spectrum S–40 
airplane model. This type of battery 
possesses certain failure and operational 
characteristics, and maintenance 
requirements that differ significantly 
from that of the nickel cadmium (Ni-Cd) 
and lead acid rechargeable batteries 
currently approved for installation in 
small airplanes. Current regulations in 
14 CFR part 23 do not address 
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installation of Li-Poly batteries. This 
special condition is being proposed to 
require that all characteristics of the Li- 
Poly battery and its installation that 
could affect safe operation of the 
Spectrum S–40 airplane are addressed, 
along with establishing that appropriate 
maintenance requirements must be 
provided to ensure electrical power is 
available from the batteries when 
needed. 

Discussion 

The applicable part 21 and part 23 
airworthiness regulations governing the 
installation of batteries in general 
aviation airplanes, including part 23, 
§ 23.1353 were derived from Civil Air 
Regulations (CAR 3) as part of the 
recodification that established Federal 
Aviation Regulation 14 CFR part 23. The 
battery requirements, which were 
identified as 14 CFR part 23, § 23.1353, 
were basically a rewording of the CAR 
requirements that did not add any 
substantive technical requirements. An 
increase in incidents involving battery 
fires and failures that accompanied the 
increased use of Nickel-Cadmium (Ni- 
Cd) batteries in airplanes resulted in 
rulemaking activities on the battery 
requirements for business jet and 
commuter category airplanes. These 
regulations were incorporated into 14 
CFR part 23, § 23.1353(f) and (g), which 
apply only to Ni-Cd battery 
installations. 

The proposed use of Li-Poly batteries 
on the Spectrum model S–40 airplane 
has prompted the FAA to review the 
adequacy of the existing battery 
regulations with respect to that 
chemistry. As the result of this review, 
the FAA has determined that the 
existing regulations do not adequately 
address several failure, operational, and 
maintenance characteristics of Li-Poly 
batteries that could affect safety of the 
battery installation and the reliability of 
the Spectrum model S–40 airplane 
electrical power supply. 

Li-Poly batteries in general are 
significantly more susceptible to 
internal failures that can result in self- 
sustaining increases in temperature and 
pressure (i.e. thermal runaway) than 
their Ni-Cd and lead-acid counterparts. 
This is especially true for overcharging 
a Li-Poly, which will likely result in 
explosion, fire, or both. Certain types of 
Li-Poly batteries pose a potential safety 
problem because of the instability and 
flammability of the organic electrolyte 
employed by the cells of those batteries. 
The severity of thermal runaway 
increases with increasing battery 
capacity due to the higher amount of 
electrolyte in large batteries. 

Discharge of some versions of the Li- 
Poly cell beyond a certain voltage below 
3.0 volts will subsequently no longer 
accept a charge. This loss of capacity 
may not be detected by the simple 
voltage measurements commonly 
available to flight crews as a means of 
checking battery status, a problem 
shared with Ni-Cd batteries. 

Unlike Ni-Cd and lead-acid cells, 
some types of Li-Poly cells employ 
electrolytes that are known to be 
flammable. This material can serve as a 
source of fuel for an external fire in the 
event of a breach of the cell container. 

The intent of the proposed special 
condition is to establish appropriate 
airworthiness standards for Li-Poly 
battery installations in the Spectrum 
model 40 airplane, and to ensure, as 
required by 14 CFR part 23, § 23.601, 
that these battery installations do not 
possess hazardous or unreliable design 
characteristics. The proposed special 
condition adopts the following 
requirements as a means of addressing 
these concerns: 

• Inclusion of those sections of 14 
CFR part 23, § 23.1353 that are 
applicable to Li-Poly batteries. 

• Inclusion of the flammable fluid fire 
protection requirements of 14 CFR part 
23, § 23.863. In the past, this rule was 
not applied to the batteries of business 
jet or commuter category airplanes since 
the electrolytes utilized in lead-acid and 
Ni-CD batteries are not considered to be 
flammable. 

• Addition of new requirements to 
address the potential hazards of 
overcharging and overdischarging that 
are unique to Li-Poly battery designs. 

Addition of maintenance 
requirements to ensure that batteries 
used as spares are maintained in an 
appropriate state of charge (SOC). 

Applicability 
As discussed above, these special 

conditions are applicable to the 
Spectrum model S–40. Should 
Spectrum Aeronautical, LLC apply at a 
later date for a change to the type 
certificate to include another model 
incorporating the same novel or unusual 
design feature, the special conditions 
would apply to that model as well. 

Conclusion 
This action affects only certain novel 

or unusual design features on one model 
of airplane. It is not a rule of general 
applicability. 

List of Subjects in 14 CFR Part 23 
Aircraft, Aviation safety, Reporting 

and recordkeeping requirements. 
The authority citation for these 

special conditions is as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701, 
44702, 44704. 

The Proposed Special Conditions 

Accordingly, the Federal Aviation 
Administration (FAA) proposes the 
following special conditions as part of 
the type certification basis for Spectrum 
Aeronautical, LLC model S–40 
airplanes. 

Spectrum Aeronautical, LLC Model 40 
Lithium Polymer Battery Installation 

In lieu of the requirements of 14 CFR 
part 23, § 23.1353 (a) through (e), 
lithium polymer batteries and battery 
installations on the Spectrum S–40 
airplane must be designed and installed 
as follows: 

(1) Safe cell temperatures and 
pressures must be maintained during 
any probable charging or discharging 
condition, or during any failure of the 
charging or battery monitoring system 
not shown to be extremely remote. The 
Li-Poly battery installation must be 
designed to preclude explosion or fire in 
the event of those failures. 

(2) Li-Poly batteries must be designed 
to preclude the occurrence of self- 
sustaining, uncontrolled increases in 
temperature or pressure. 

(3) No explosive or toxic gasses 
emitted by any Li-Poly battery in normal 
operation or as the result of any failure 
of the battery charging or monitoring 
system, or battery installation not 
shown to be extremely remote, may 
accumulate in hazardous quantities 
within the airplane. 

(4) Li-Poly batteries that contain 
flammable fluids must comply with the 
flammable fluid fire protection 
requirements of 14 CFR part 23, 
§ 23.863(a) through (d). 

(5) No corrosive fluids or gasses that 
may escape from any Li-Poly battery 
may damage surrounding airplane 
structure or adjacent essential 
equipment. 

(6) Each Li-Poly battery installation 
must have provisions to prevent any 
hazardous effect on structure or 
essential systems that may be caused by 
the maximum amount of heat the 
battery can generate during a short 
circuit of the battery or of its individual 
cells. 

(7) Li-Poly battery installations must 
have a system to control the charging 
rate of the battery automatically, so as 
to prevent battery overheating or 
overcharging, and 

(i) A battery temperature sensing and 
over-temperature warning system with a 
means for automatically disconnecting 
the battery from its charging source in 
the event of an over-temperature 
condition, or, 
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(ii) A battery failure sensing and 
warning system with a means for 
automatically disconnecting the battery 
from its charging source in the event of 
battery failure. 

(8) Any Li-Poly battery installation 
whose function is required for safe 
operation of the airplane, must 
incorporate a monitoring and warning 
feature that will provide an indication 
to the appropriate flight crewmembers, 
whenever the capacity and SOC of the 
batteries have fallen below levels 
considered acceptable for dispatch of 
the airplane. 

(9) The Instructions for Continued 
Airworthiness (ICAW) must contain 
recommended manufacturers 
maintenance and inspection 
requirements to ensure that batteries, 
including single cells, meet a safety 
function level essential to the aircraft’s 
continued airworthiness. 

(i) The ICAW must contain operating 
instructions and equipment limitations 
in an installation maintenance manual. 

(ii) The ICAW must contain 
installation procedures and limitation in 
a maintenance manual, sufficient to 
ensure that cells or batteries, when 
installed according to the installation 
procedures, still meet safety functional 
levels, essential to the aircraft’s 
continued airworthiness. The limitation 
must identify any unique aspects of the 
installation. 

(iii) The ICAW must contain 
corrective maintenance procedures to 
functionally check battery capacity at 
manufacturers’ recommended 
inspection intervals. 

(iv) The ICAW must contain 
scheduled servicing information to 
replace batteries at manufacturers’ 
recommended replacement time. 

(v) The ICAW must contain 
maintenance inspection requirements to 
visually check for a battery and/or 
charger degradation. 

(10) Batteries in a rotating stock 
(spares) that have experienced degraded 
charge retention capability or other 
damage due to prolonged storage must 
be functionally checked at 
manufacturers’ recommended 
inspection intervals. 

(11) System Safety Assessment 
process should address the software and 
complex hardware levels for the 
sensing, monitoring and warning 
systems, if these systems contain 
complex devices. The functional hazard 
assessment (FHA) for the system is 
required based on the intended 
functions described. The criticality of 
the specific functions will be 
determined by the safety assessment 
process for compliance with 14 CFR 
part 23, § 23.1309, and Advisory 

Circular 23.1309–1C contains acceptable 
means for accomplishing this 
requirement. For determining the failure 
condition, the criticality of a function 
will include the mitigating factors. The 
failure conditions must address the loss 
of function and improper operations. 

It should be noted that these special 
conditions are not intended to replace 
14 CFR part 23, § 23.1353 in the 
certification basis of the Spectrum 
model S–40 airplanes. The proposed 
special conditions would apply only to 
Li-Poly batteries and battery 
installations. The battery requirements 
of 14 CFR part 23, § 23.1353 would 
remain in effect for batteries and battery 
installations on the Spectrum airplane 
that do not utilize Li-Poly chemistry. 

Issued in Kansas City, Missouri on 
November 20, 2008. 
John Colomu, 
Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. E8–28491 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[REG–156779–06] 

RIN 1545–BG27 

Determining the Amount of Taxes Paid 
for Purposes of Section 901; Hearing 
Cancellation 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Cancellation of notice of public 
hearing on proposed rulemaking by 
cross-reference to temporary 
regulations. 

SUMMARY: This document cancels a 
public hearing on proposed rulemaking 
by cross-reference to temporary 
regulations that provide guidance 
relating to the determination of the 
purposes of the foreign tax credits. The 
text of those temporary regulations also 
serves as the text of these proposed 
regulations. 

DATES: The public hearing, originally 
scheduled for December 11, 2008 at 10 
a.m. is cancelled. 
FOR FURTHER INFORMATION CONTACT: 
Regina Johnson of the Publications and 
Regulations Branch, Legal Processing 
Division, Associate Chief Counsel 
(Procedure and Administration) at (202) 
622–7180 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking by cross- 

reference to temporary regulations and a 
notice of public hearing that appeared 
in the Federal Register on Wednesday, 
July 16, 2008 (73 FR 40792) announced 
that a public hearing was scheduled for 
December 11, 2008, at 10 a.m. in the IRS 
Auditorium, Internal Revenue Building, 
1111 Constitution Avenue, NW., 
Washington, DC. The subject of the 
public hearing is under section 901 of 
the Internal Revenue Code. 

The public comment period for these 
regulations expired on October 14, 2008. 
Outlines of topics to be discussed at the 
hearing were due on November 20, 
2008. The notice of proposed 
rulemaking by cross-reference to 
temporary regulations and notice of 
public hearing instructed those 
interested in testifying at the public 
hearing to submit a request to speak, 
and an outline of the topics to be 
addressed. As of Friday, November 25, 
2008, no one has requested to speak. 
Therefore, the public hearing scheduled 
for December 11, 2008, is cancelled. 

Guy Traynor, 
Federal Register Liaison, Publications and 
Regulations Branch, Legal Processing 
Division, Associate Chief Counsel (Procedure 
and Administration). 
[FR Doc. E8–28522 Filed 12–1–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Part 1926 

[Docket ID–OSHA–2007–0066] 

RIN 1218–AC01 

Cranes and Derricks in Construction 

AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor. 
ACTION: Notice of Proposed Rulemaking; 
extension of written comment period. 

SUMMARY: On October 9, 2008, OSHA 
published a Notice of Proposed 
Rulemaking (NPRM) titled ‘‘Cranes and 
Derricks in Construction.’’ The period 
for submitting written comments is 
being extended 45 days to allow parties 
affected by the rule more time to review 
the proposed rule and collect 
information and data necessary for 
comments. 

DATES: Comments must be submitted 
(postmarked or sent) by January 22, 
2009. 

ADDRESSES: You may submit written 
comments, identified by Docket No. 
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OSHA–2007–0066, by any of the 
following methods: 

Electronically: You may submit 
comments and attachments 
electronically at http:// 
www.regulations.gov, which is the 
Federal eRulemaking Portal. Follow the 
instructions online for making 
electronic submissions. 

Fax: If your comments, including 
attachments, do not exceed 10 pages, 
you may fax them to the OSHA Docket 
Office at (202) 693–1648. 

Mail, hand delivery, express mail, 
messenger or courier service: You must 
submit three copies of your comments 
and attachments to the OSHA Docket 
Office, Docket No. OSHA–2007–0066 or 
RIN No. 1218–AC01, Technical Data 
Center, U.S. Department of Labor, Room 
N–2625, 200 Constitution Avenue, NW., 
Washington, DC 20210; telephone (202) 
693–2350 (OSHA’s TTY number is (877) 
889–5627). Please contact the OSHA 
Docket Office for information about 
security procedures concerning delivery 
of materials by express delivery, hand 
delivery, and messenger service. 
Deliveries (hand, express mail, 
messenger and courier service) are 
accepted during the Department of 
Labor’s and Docket Office’s normal 
business hours, 8:15 a.m.–4:45 p.m., e.t. 

Instructions: All submissions must 
include the Agency name and the 
docket number for this rulemaking 
(Docket No. OSHA–2007–0066). All 
comments, including any personal 
information you provide, are placed in 
the public docket without change and 
may be made available online at http:// 
www.regulations.gov. Therefore, OSHA 
cautions you about submitting personal 
information such as social security 
numbers and birthdates. For further 
information on submitting comments, 
plus additional information on the 
rulemaking process, see the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: To read or download 
comments and materials submitted in 
response to this Federal Register notice, 
go to Docket No. OSHA–2007–0066 at 
http://www.regulations.gov or at the 
OSHA Docket Office at the above 
address. All comments and submissions 
are listed in the http:// 
www.regulations.gov index; however, 
some information (e.g., copyrighted 
material) is not publicly available to 
read or download through that Web 
page. All comments and submissions, 
including copyrighted material, are 
available for inspection and copying at 
the OSHA Docket Office. 

For information on accessing exhibits 
referenced in the Cranes and Derricks in 
Construction proposal, see the ‘‘Public 

Participation’’ heading in the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Electronic copies of this Federal 
Register document are available at 
http://www.regulations.gov. This 
document, as well as news releases and 
other relevant information, also are 
available at OSHA’s Web page at http:// 
www.osha.gov. 
FOR FURTHER INFORMATION CONTACT: 
General information and press inquiries: 
Contact Ms. Jennifer Ashley, Office of 
Communications, Room N–3647, OSHA, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210; telephone (202) 693–1999. 

Technical inquiries: Contact Mr. 
Garvin Branch, Directorate of 
Construction, Room N–3468, OSHA, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210; telephone (202) 693–2020 or 
fax (202) 693–1689. 
SUPPLEMENTARY INFORMATION: 

I. Extension of the Comment Period 

On October 9, 2008, at 73 FR 59713, 
OSHA published a Notice of Proposed 
Rulemaking (NPRM) titled ‘‘Cranes and 
Derricks in Construction.’’ In this 
NPRM, OSHA announced a proposed 
rule for cranes and derricks in 
construction, provided an explanation 
of the rule and its economic analysis, 
and solicited comments from the public 
regarding various issues related to the 
safe operation of cranes and derricks. 
The period for submitting written 
comments was to expire on December 8, 
2008. However, a significant number of 
stakeholders have requested an 
extension (ranging from 60–90 days) for 
submitting their written comments and 
information. Some of the stakeholders 
noted that the length of the Federal 
Register notice (over 200 pages), the 
number of specific requests for public 
comments included in the NPRM 
(estimated at 150), and the numerous 
reference materials related to the NPRM 
all require more time for review than 
initially provided. In addition to those 
reasons, stakeholders have noted that 
they have not previously had the 
opportunity to consider many of the 
issues about which OSHA requests 
public comments, and further note that 
the Preliminary Economic Analysis and 
Initial Regulatory Flexibility Analysis 
are complex, extensive, and will require 
a thorough and accurate assessment. 

OSHA believes that a 45-day 
extension will be sufficient to 
accommodate these considerations, 
facilitate the submission of more 
thorough reviews, and provide OSHA 
with a complete record for this 

proposed rule that will improve the 
information available to OSHA in 
developing a final rule. Accordingly, 
OSHA is extending the comment period 
by 45 days, and written comments must 
now be submitted (sent or postmarked) 
by January 22, 2009. 

II. Submission of Comments and Access 
to Comments 

You may submit comments in 
response to this document: (1) 
Electronically at http:// 
www.regulations.gov, which is the 
Federal eRulemaking Portal; (2) by 
facsimile (Fax); or (3) by hard copy. All 
comments, attachments, and other 
material must identify the Agency name 
and the OSHA docket number for this 
rulemaking (Docket No. OSHA–2007– 
0066). You may supplement electronic 
submissions by uploading document 
files electronically. If, instead, you 
prefer to mail additional materials in 
reference to an electronic or fax 
submission, you must submit three 
copies to the OSHA Docket Office (see 
ADDRESSES section of this notice). The 
additional materials must clearly 
identify your electronic comments by 
name, date, and docket number so 
OSHA can attach them to your 
comments. 

Because of security-related 
procedures, the use of regular mail may 
cause a significant delay in the receipt 
of comments. For information about 
security procedures concerning the 
delivery of materials by hand, express 
delivery, messenger or courier service, 
please contact the OSHA Docket Office 
(see ADDRESSES section of this notice). 

Comments and submissions in 
response to this Federal Register notice 
are posted without change at http:// 
www.regulations.gov (Docket No. 
OSHA–2007–0066). Therefore, OSHA 
cautions commenters about submitting 
personal information such as social 
security numbers and dates of birth. 

Although all submissions in response 
to this Federal Register notice, and all 
supporting materials cited in the Cranes 
and Derricks in Construction proposal, 
are listed in the http:// 
www.regulations.gov and http:// 
dockets.osha.gov indexes, some 
information (e.g., copyrighted material) 
is not publicly available to read or 
download from these Web pages. All 
submissions and supporting materials, 
including copyrighted material, are 
available for inspection and copying at 
the OSHA Docket Office. 

Information on using the http:// 
www.regulations.gov Web page to 
submit comments is available at the 
Web page’s ‘‘User Tips’’ link. Contact 
the OSHA Docket Office for information 
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about materials not available through 
the Web pages, and for assistance in 
using the Internet to locate docket 
submissions. 

Electronic copies of this Federal 
Register document are available at 
http://www.regulations.gov. This 
document, news releases and other 
relevant information are available at 
OSHA’s Web page at http:// 
www.osha.gov. 

Authority and Signature 
This document was prepared under 

the authority of Thomas M. Stohler, 
Acting Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210, 
pursuant to sections 4, 6, and 8 of the 
OSH Act of 1970 (29 U.S.C. 653, 655, 
657), Secretary of Labor’s Order 5–2007 
(72 FR 31159), and 29 CFR Part 1911. 

Signed at Washington, DC, on November 
25, 2008. 
Thomas M. Stohler, 
Acting Assistant Secretary of Labor for 
Occupational Safety and Health. 
[FR Doc. E8–28608 Filed 12–1–08; 8:45 am] 
BILLING CODE 4510–26–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 08–2544; MB Docket No. 08–230; RM– 
11504] 

Television Broadcasting Services; 
Montgomery, AL 

AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 

SUMMARY: The Commission requests 
comments on a channel substitution 
proposed by Woods Communications 
Corporation (‘‘Woods’’), the licensee of 
WCOV–TV, analog channel 20, 
Montgomery, Alabama, and the 
permittee of WCOV–DT, post-transition 
DTV channel 16, Montgomery, 
Alabama. Woods requests the 
substitution of DTV channel 20 for post- 
transition DTV channel 16 at 
Montgomery. 
DATES: Comments must be filed on or 
before January 2, 2009, and reply 
comments on or before January 16, 
2009. 
ADDRESSES: Federal Communications 
Commission, Office of the Secretary, 
445 12th Street, SW., Washington, DC 
20554. In addition to filing comments 
with the FCC, interested parties should 
serve counsel for petitioner as follows: 

Aaron P. Shainis, Esq., Shainis & 
Peltzman, Chartered, 1850 M Street, 
NW., Suite 210, Washington, DC 20036. 

FOR FURTHER INFORMATION CONTACT: 
Adrienne Y. Denysyk, 
adrienne.denysyk@fcc.gov, Media 
Bureau, (202) 418–1600. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making, MB Docket No. 
08–230, adopted November 18, 2008, 
and released November 20, 2008. The 
full text of this document is available for 
public inspection and copying during 
normal business hours in the FCC’s 
Reference Information Center at Portals 
II, CY–A257, 445 12th Street, SW., 
Washington, DC 20554. This document 
will also be available via ECFS (http:// 
www.fcc.gov/cgb/ecfs/). (Documents 
will be available electronically in ASCII, 
Word 97, and/or Adobe Acrobat.) This 
document may be purchased from the 
Commission’s duplicating contractor, 
Best Copy and Printing, Inc., 445 12th 
Street, SW., Room CY–B402, 
Washington, DC 20554, telephone 1– 
800–478–3160 or via e-mail http:// 
www.BCPIWEB.com. To request this 
document in accessible formats 
(computer diskettes, large print, audio 
recording, and Braille), send an e-mail 
to fcc504@fcc.gov or call the 
Commission’s Consumer and 
Governmental Affairs Bureau at (202) 
418–0530 (voice), (202) 418–0432 
(TTY). This document does not contain 
proposed information collection 
requirements subject to the Paperwork 
Reduction Act of 1995, Public Law 104– 
13. In addition, therefore, it does not 
contain any proposed information 
collection burden ‘‘for small business 
concerns with fewer than 25 
employees,’’ pursuant to the Small 
Business Paperwork Relief Act of 2002, 
Public Law 107–198, see 44 U.S.C. 
3506(c)(4). 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. Members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. See 47 CFR 1.1204(b) for 
rules governing permissible ex parte 
contacts. 

For information regarding proper 
filing procedures for comments, see 47 
CFR 1.415 and 1.420. 

List of Subjects in 47 CFR Part 73 

Television, Television broadcasting. 

For the reasons discussed in the 
preamble, the Federal Communications 
Commission proposes to amend 47 CFR 
Part 73 as follows: 

PART 73—RADIO BROADCAST 
SERVICES 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303, 334, 336. 

§ 73.622 [Amended] 
2. Section 73.622(i), the Post- 

Transition Table of DTV Allotments 
under Alabama, is amended by adding 
DTV channel 20 and removing DTV 
channel 16 at Montgomery. 
Federal Communications Commission. 
Clay C. Pendarvis, 
Associate Chief, Video Division, Media 
Bureau. 
[FR Doc. E8–28610 Filed 12–1–08; 8:45 am] 
BILLING CODE 6712–01–P 

GENERAL SERVICES 
ADMINISTRATION 

48 CFR Part 536 

[GSAR 2008–G509; Docket 2008–0007; 
Sequence 24] 

RIN 3090–AI81 

General Services Administration 
Acquisition Regulation; GSAR 2008– 
G509; Rewrite of Part 536, 
Construction and Architect-Engineer 
Contracts 

AGENCY: Office of the Chief Acquisition 
Officer, General Services 
Administration (GSA). 
ACTION: Proposed rule. 

SUMMARY: The GSA is proposing to 
amend the GSA Acquisition Regulation 
(GSAR) to revise the language that 
provides requirements for contracting 
construction and architect-engineer 
services. 

DATES: Interested parties should submit 
written comments to the Regulatory 
Secretariat on or before February 2, 2009 
to be considered in the formulation of 
a final rule. 
ADDRESSES: Submit comments 
identified by GSAR Case 2008–G509 by 
any of the following methods: 

• Regulations.gov: http:// 
www.regulations.gov. Submit comments 
via the Federal eRulemaking portal by 
inputting ‘‘GSAR Case 2008–G509’’ 
under the heading ‘‘Comment or 
Submission’’. Select the link ‘‘Send a 
Comment or Submission’’ that 
corresponds with GSAR Case 2008– 
G509. Follow the instructions provided 
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to complete the ‘‘Public Comment and 
Submission Form.’’ Please include your 
name, company name (if any), and 
‘‘GSAR Case G2008–G509’’ on your 
attached document. 

• Fax: 202–501–4067. 
• Mail: General Services 

Administration, Regulatory Secretariat 
(VPR), 1800 F Street, NW, Room 4041, 
ATTN: Laurieann Duarte, Washington, 
DC 20405. 

Instructions: Please submit comments 
only and cite GSAR Case 2008–G509 in 
all correspondence related to this case. 
All comments received will be posted 
without change to http:// 
www.regulations.gov, including any 
personal and/or business confidential 
information provided. 
FOR FURTHER INFORMATION CONTACT For 
clarification of content, contact Ms. 
Cecelia L. Davis at (202) 219–0202. For 
information pertaining to the status or 
publication schedules, contact the 
Regulatory Secretariat (VPR), Room 
4041, GS Building, Washington, DC 
20405, (202) 501–4755. Please cite 
GSAR Case 2008–G509. 
SUPPLEMENTARY INFORMATION: 

A. Background 

The GSA is amending the GSAR to 
update the text addressing GSAR 536, 
Construction and Architect-Engineer 
Contracts, Subpart 536.1 General, 
Subpart 536.2 Special Aspects of 
Contracting for Construction, Subpart 
536.5 Contract Clauses, and Subpart 
536.6 Architect-Engineer Services. This 
rule is a result of the GSA Acquisition 
Manual (GSAM) Rewrite initiative 
undertaken by GSA to revise the GSAM 
to maintain consistency with the FAR 
and implement streamlined and 
innovative acquisition procedures that 
contractors, offerors, and GSA 
contracting personnel can utilize when 
entering into and administering 
contractual relationships. The GSAM 
incorporates the GSAR as well as 
internal agency acquisition policy. 

The GSA will rewrite each part of the 
GSAR and GSAM, and as each GSAR 
part is rewritten, will publish it in the 
Federal Register. 

This rule covers the rewrite of the 
GSAR portion of Part 536. The rule 
revises: 536.1 General, to add language 
at 536.101 to clarify the applicability of 
this part when contracting for 
construction and architect-engineer 
services and contracts for construction 
management services; Subpart 536.2, 
Special Aspects of Contracting for 
Construction, to replace ‘‘you’’ with 
‘‘contracting officer’’ and ‘‘Their use’’ 
with ‘‘Use of’’ to ensure grammatical 
and structural clarity; to delete 536.270 

(c), and move the prior coverage at 
paragraph (d) to paragraph(c) because 
the FAR coverage is adequate; to delete 
536.271 because the underlying 
Executive Order is no longer in effect; 
Subpart 536.5 Contract Clauses, to 
delete clauses 552.236.72—Specialist, 
552.236–74—Working hours, 552.236– 
75—Use of premises, 552.236–76— 
Measurements, 552.236–79—Samples, 
552.236–80—Heat, and 552.236–81 - 
Use of Equipment by the Government, 
because the substance of the clauses is 
covered in the agency’s technical 
specifications; to combine 552.236–78 - 
Shop Drawings, Coordination Drawings, 
and Schedules and 552.236–77 - 
Specifications and Drawings, into clause 
552.236–77 to align with the FAR clause 
and revise the title of the clause; to 
delete 552.236–83 - Requirement for a 
Project Labor Agreement, because the 
underlying Executive Order is no longer 
in effect; through an appropriate 
deviation add new clause 552.236–XX - 
Project Schedule; for use in all 
solicitations and contracts, to replace 
FAR 52.236–15 Schedules for 
Construction Contracts, because the 
FAR clause does not sufficiently 
provide the protection needed by the 
agency; Subpart 536.6; to change 
‘‘Commerce Business Daily’’ to 
‘‘FedBizOpps,’’ and delete section (d) as 
unnecessary based upon existing FAR 
coverage. 

Discussion of Comments 

One public comment was received in 
response to the Advanced Notice of 
Proposed Rulemaking. The comment 
addressed acquiring construction under 
FAR Part 12—Acquisition of 
Commercial Items. The GSA issued 
agency guidance on August 7, 2002, 
stating that from a policy standpoint 
that construction can be acquired using 
FAR Part 12 procedures. In an Office of 
Federal Procurement Policy 
memorandum dated July 3, 2003, it 
states: ‘‘For the reasons discussed 
below, FAR Part 12, as currently 
promulgated, should rarely, if ever, be 
used for new construction acquisitions 
or non-routine alteration and repair 
services. In accordance with long- 
standing practice, agencies should apply 
the policies of FAR Part 36 to these 
acquisitions.’’ Additionally, some of the 
GSA regions are using FAR Part 12 to 
procure such things as sprinkler 
systems, painting projects, etc. The 
agency’s guidance was never intended 
to include major construction (new 
buildings/courthouses, etc). The agency 
agrees that additional guidance 
regarding construction as it relates to 
FAR Part 12 should be addressed, and 

may be considered in finalizing the 
rewrite of GSAR Part 512. 

This is not a significant regulatory 
action and, therefore, was not subject to 
review under Section 6(b) of Executive 
Order 12866, Regulatory Planning and 
Review, dated September 30, 1993. This 
rule is not a major rule under 5 U.S.C. 
804. 

B. Regulatory Flexibility Act 

The GSA does not expect this 
proposed rule to have a significant 
economic impact on a substantial 
number of small entities within the 
meaning of the Regulatory Flexibility 
Act, 5 U.S.C. 601, et seq., because the 
revisions are not considered 
substantive. The revisions only update 
and reorganize existing coverage. An 
Initial Regulatory Flexibility Analysis 
has, therefore, not been performed. We 
invite comments from small businesses 
and other interested parties. The GSA 
will consider comments from small 
entities concerning the affected GSAR 
Part 536 in accordance with 5 U.S.C. 
610. Interested parties must submit such 
comments separately and should cite 5 
U.S.C. 601, et seq. (GSAR case 2008– 
G509), in correspondence. 

C. Paperwork Reduction Act 

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the GSAM do not impose information 
collection requirements that require the 
approval of the Office of Management 
and Budget under 44 U.S.C. 3501, et 
seq. 

List of Subjects in 48 CFR Part 536 

Government procurement. 
Dated: October 29, 2008 

Al Matera, 
Director, Office of Acquisition Policy. 

Therefore, GSA proposes to amend 48 
CFR part 536 as set forth below: 

PART 536—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 

1. The authority citation for 48 CFR 
part 536 continues to read as follows: 

Authority: : 40 U.S.C. 121(c). 
2. Revise section 536.101 to read as 

follows: 

536.101 Applicability. 

This part supplements FAR Part 36 
policies and procedures applicable to 
contracting for construction and 
architect-engineer services. Contracts for 
construction management services are 
addressed in GSAM Part 537. If a 
requirement in this part is inconsistent 
with a requirement in another GSAR 
part, this part takes precedence. 
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3. Amend section 536.213–370 in 
paragraph (a) by revising the second and 
fourth sentences to read as follows: 

536.213–370 Bids that include alternates. 

(a) * * * If it appears that funds 
available for a project may be 
insufficient to include all desired 
features in the base bid, the contracting 
officer may issue a solicitation for a base 
bid and include one or more alternates 
in the order of priority. * * * Use of 
alternates must be limited and should 
involve only ‘‘add’’ alternates. 
* * * * * 

4. Amend section 536.213–371 by 
revising paragraph (a) and the 
introductory text of (c) to read as 
follows: 

536.213–371 Bids that include options. 

(a) Subject to the limitations in 
paragraph (c) of this section, the 
contracting officer may include options 
in contracts if it is in the Government’s 
interest. 
* * * * * 

(c) Contracting officer must not use 
options under any of the following 
conditions: 
* * * * * 

536.270 [Amended] 

5. Amend section 536.270 by 
removing paragraph (c) and 
redesignating paragraph (d) as (c). 

536.271 [Removed] 

6. Remove section 536.271. 

536.570–3 [Removed] 

7. Remove section 536.570–3. 

536.570–5 through 536.570–7 [Removed] 

8. Remove sections 536.570–5 through 
536.570–7. 

9. Revise section 536.570–8 to read as 
follows: 

536.570–8 Shop drawings and other 
submittals. 

Insert the clause at 552.236–77, Shop 
Drawings and Other Submittals, in 
solicitations and contracts if 
construction, dismantling, demolition, 
or removal of improvements is 
contemplated and the contract amount 
is expected to exceed the simplified 
acquisition threshold. 

536.570–9 through 536.570–12 [Removed] 

10. Remove sections 536.570–9 
through 536.570–12. 

536.570–14 [Removed] 

11. Remove section 536.570–14. 
12. Add section 536.570–XX to read 

as follows: 

536.570–XX Project Schedule. 
Insert the clause at 552.236–XX, 

Project Schedule, in solicitations and 
contracts instead of FAR 52.236–15, 
Schedules for Construction Contracts, if 
construction, dismantling, demolition, 
or removal of improvements is 
contemplated and the contract amount 
is expected to exceed the simplified 
acquisition threshold. 

13. Amend section 536.602–1 by 
revising paragraphs (a)(2), (b) 
introductory text, (b)(1); and by 
removing paragraph (d). The revised 
text reads as follows: 

536.602–1 Selection criteria. 
(a) * * * 
(1) * * * 
(2) This factor must not exceed five 

percent of the total weight of all 
evaluation criteria. To receive the 
maximum score for this factor, the 
architect-engineer firm(s) must 
demonstrate that at least 35 percent of 
the architect-engineer contract services 
(based on the total contract price) will 
be accomplished within the 
geographical boundaries established for 
the project. 
* * * * * 

(b) The notice posted in FedBizOpps 
for a proposed project must identify the 
general geographical area of the project 
by either: 

(1) A radius in miles or other 
appropriate unit of measure; or 
* * * * * 
[FR Doc. E8–28604 Filed 12–1–08; 8:45 am] 
BILLING CODE 6820–61–S 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Parts 1804 and 1852 

RIN 2700–AD46 

Information Technology (IT) Security 

AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Proposed Rule. 

SUMMARY: NASA proposes to revise the 
NASA FAR Supplement (NFS) to 
update requirements related to 
Information Technology Security, 
consistent with Federal policies for the 
security of unclassified information and 
information systems. The rule imposes 
no new requirements. Its purpose is to 
more clearly define applicability, 
update procedural processes, eliminate 
the requirement for contractor personnel 
to meet the NASA System Security 
Certification Program, and provide a 
Web site link within a contract clause to 
a library where contractors can find all 

underlying regulations and referenced 
documents. 
DATES: Interested parties should submit 
comments on or before February 2, 2009 
to be considered in formulation of the 
final rule. 
ADDRESSES: Interested parties may 
submit comments, identified by RIN 
number 2700–AD46, via the Federal 
eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments may also be submitted to 
Ken Stepka (Mail Stop 5P86), NASA 
Headquarters, Office of Procurement, 
Contract Analysis Division, Washington, 
DC 20546. Comments may also be 
submitted by e-mail to 
ken.stepka@nasa.gov. 
FOR FURTHER INFORMATION CONTACT: Ken 
Stepka, NASA, Office of Procurement, 
Contract Analysis Division (Suite 5P86); 
(202) 358–0492; e-mail: 
ken.stepka@nasa.gov. 
SUPPLEMENTARY INFORMATION: 

A. Background 
Safety and security issues related to 

information technology are constantly 
arising and Federal and Agency policy 
in this area is evolving. This rule 
clarifies NASA’s implementation of The 
Federal Information Security 
Management Act (FISMA) of 2002, 
Homeland Security Presidential 
Directive (HSPD) 12, Clinger-Cohen Act 
of 1996 (40 U.S.C. 1401 et seq.), OMB 
Circular A–130, Management of Federal 
Information Resources, and the National 
Institute of Standards and Technology 
(NIST) security requirements and 
standards. The revisions herein delete 
specific personnel qualification 
standards, and generally clarify the 
process by which NASA protects 
information and ensures that the 
Federal requirements are met. 

This is not a significant regulatory 
action and, therefore, is not subject to 
review under Section 6(b) of Executive 
Order 12866, Regulatory Planning and 
Review, dated September 30, 1993. This 
proposed rule is not a major rule under 
5 U.S.C. 804. 

B. Regulatory Flexibility Act 
NASA certifies that this proposed rule 

will not have a significant economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq., because it does not impose any 
new requirements. The rule may result 
in time savings, thereby reducing the 
economic impact to small entities 
because all contract requirements are 
being centralized at one easy-to-locate 
site. 
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C. Paperwork Reduction Act 

The Paperwork Reduction Act (Pub. 
L. 104–13) is not applicable because the 
NFS changes do not impose information 
collection requirements that require the 
approval of the Office of Management 
and Budget under 44 U.S.C. 3501, et 
seq. 

List of Subjects in 48 CFR Parts 1804 
and 1852 

Government Procurement. 

William P. McNally, 
Assistant Administrator for Procurement. 

Accordingly, 48 CFR Parts 1804 and 
1852 are proposed to be amended as 
follows: 

1. The authority citation for 48 CFR 
Parts 1804 and 1852 continues to read 
as follows: 

Authority: 42 U.S.C. 2455(a), 2473(c)(1). 

PART 1804—ADMINISTRATIVE 
MATTERS 

2. Sections 1804.470–3 and 1804.470– 
4 are revised to read as follows: 

§ 1804.470–3 IT security requirements. 
(a) These IT security requirements 

cover all NASA contracts in which IT 
plays a role in the provisioning of 
services or products (e.g., research and 
development, engineering, 
manufacturing, IT outsourcing, human 
resources, and finance) that support 
NASA in meeting its institutional and 
mission objectives. These requirements 
are applicable when a contractor or 
subcontractor must obtain physical or 
electronic access beyond that granted 
the general public to NASA’s computer 
systems, networks, or IT infrastructure. 
These requirements are applicable when 
NASA information is generated, stored, 
processed, or exchanged with NASA or 
on behalf of NASA by a contractor or 
subcontractor, regardless of whether the 
information resides on a NASA or a 
contractor/subcontractor’s information 
system. 

(b) The Applicable Documents List 
(ADL) should consist of all NASA 
Agency-level IT Security and Center IT 
Security Policies applicable to the 
contract. Documents listed in the ADL 
as well as applicable Federal IT Security 
Policies are available at the NASA IT 
Security Policy Web site at: https:// 
itsecurity.nasa.gov/policies/index.html. 

§ 1804.470–4 Contract clause. 
(a) Insert the clause at 1852.204–76, 

Security Requirements for Unclassified 
Information Technology Resources, in 
all solicitations and contracts when 
contract performance requires 
contractors to— 

(1) Have physical or electronic access 
to NASA’s computer systems, networks, 
or IT infrastructure; or 

(2) Use information systems to 
generate, store, process, or exchange 
data with NASA or on behalf of NASA, 
regardless of whether the data resides 
on a NASA or a contractor’s information 
system. 

(b) Parts of the clause and referenced 
ADL may be waived by the contracting 
officer, if they do not apply to the 
contract. Contracting officers must 
obtain the approval of the Center IT 
Security Manager. 

PART 1852—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

3. Section 1852.204–76 is revised to 
read as follows: 

§ 1852.204–76 Security requirements for 
unclassified information technology 
resources. 

As prescribed in 1804.470–4(a), insert 
the following clause: 

Security Requirements for Unclassified 
Information Technology Resources (XX/ 
XX) 

(a) The Contractor shall protect the 
confidentiality, integrity, and availability of 
NASA Electronic Information and IT 
resources and protect NASA Electronic 
Information from unauthorized disclosure. 

(b) This clause is applicable to all NASA 
Contractors and subcontractors that process, 
manage, access, or store unclassified 
electronic information, to include Sensitive 
But Unclassified (SBU) information, for 
NASA in support of NASA’s missions, 
programs, projects and/or institutional 
requirements. Applicable requirements, 
regulations, policies, and guidelines are 
identified in the Applicable Documents List 
(ADL) provided as an attachment to the 
contract. The documents listed in the ADL 
can be found at: https://itsecurity.nasa.gov/ 
policies/index.html. For policy information 
considered sensitive, the documents will be 
identified as such in the ADL and made 
available through the Contracting Officer. 

(c) Definitions. (1) IT resources means any 
hardware or software or interconnected 
system or subsystem of equipment, that is 
used to process, manage, access, or store 
electronic information. 

(2) NASA Electronic Information is any 
data (as defined in the Rights in Data clause 
of this contract) or information (including 
information incidental to contract 
administration, such as financial, 
administrative, cost or pricing, or 
management information) that is processed, 
managed, accessed or stored on an IT 
system(s) in the performance of a NASA 
contract. 

(d) The Contractor shall develop, provide, 
implement, and maintain an IT Security 
Management Plan. This plan shall describe 
the processes and procedures that will be 
followed to ensure appropriate security of IT 

resources that are developed, processed, or 
used under this contract. 

(e) All contractor personnel requiring 
physical or logical access to NASA IT 
resources must complete NASA’s annual IT 
Security Awareness training. The training 
Web site is located at: https:// 
satern.nasa.gov. If this address is not 
available, refer to the IT Training policy 
located in the IT Security Web site at 
https://itsecurity.nasa.gov/policies/ 
index.html. 

(f) The Contractor shall afford Government 
access to the Contractor’s and subcontractors’ 
facilities, installations, operations, 
documentation, databases, and personnel 
used in performance of the contract. Access 
shall be provided to the extent required to 
carry out a program of IT inspection (to 
include vulnerability testing), investigation 
and audit to safeguard against threats and 
hazards to the integrity, availability, and 
confidentiality of NASA Electronic 
Information or to the function of IT systems 
operated on behalf of NASA, and to preserve 
evidence of computer crime. 

(g) At the completion of the contract, the 
Contractor shall provide a listing of all NASA 
Electronic information and IT resources 
provided to the Contractor during the 
performance of the contract. At that time, the 
Contractor shall request disposition 
instructions from the Contracting Officer. 
The Contracting Officer shall provide initial 
disposition instructions within 30 calendar 
days of the Contractor’s request. The 
Contractor shall state in writing that all 
NASA Electronic Information (except for data 
or information owned by the Contractor such 
as limited rights data or restricted computer 
software of the Contractor) has been purged 
from Contractor-owned systems used in the 
performance of the contract following NASA 
policies for information destruction, 
available under the ADL. 

(h) The Contracting Officer may waive 
specific requirements of this clause upon 
request of the Contractor. The Contractor 
shall provide all relevant information 
requested by the Contracting Officer to 
support the waiver request. 

(i) The Contractor shall insert this clause, 
including this paragraph in all subcontracts 
that process, manage, access or store NASA 
Electronic Information in support of the 
mission of the Agency. 

(End of clause) 

[FR Doc. E8–28626 Filed 12–1–08; 8:45 am] 
BILLING CODE 7510–01–P 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Parts 1845 and 1852 

RIN 2700–AD37 

Government Property 

AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Proposed rule. 
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SUMMARY: NASA proposes to revise the 
NASA FAR Supplement (NFS) to 
update Agency-level, property-related 
provisions, clauses, prescriptions and 
procedures to be consistent with 
changes made to Part 45 and clauses 
52.245 of the Federal Acquisition 
Regulation in Federal Acquisition 
Circular (FAC) 2005–17. FAC 2005–17 
significantly rewrote FAR Part 45, 
Government Property, and changed 
property related definitions, provisions 
and clauses which are required to be 
used in all solicitations and contracts 
issued after the effective date of June 14, 
2007. 
DATES: Interested parties should submit 
comments on or before February 2, 
2009, to be considered in formulation of 
the final rule. 
ADDRESSES: Interested parties may 
submit comments, identified by RIN 
number 2700–AD37, via the Federal 
eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments may also be submitted to 
Carl Weber (Mail Stop 5K80), NASA 
Headquarters, Office of Procurement, 
Contract Management Division, 
Washington, DC 20546. Comments may 
also be submitted by e-mail to 
carl.c.weber@nasa.gov. 
FOR FURTHER INFORMATION CONTACT: Carl 
Weber, NASA, Office of Procurement, 
Contract Management Division (Suite 
5K80); (202) 358–1784; e-mail: 
carl.c.weber@nasa.gov. 
SUPPLEMENTARY INFORMATION: 

A. Background 
Federal Acquisition Circular (FAC) 

2005–17 implemented the final rule 
amending the Federal Acquisition 
Regulation (FAR) to simplify 
procedures, clarify language, and 
eliminate obsolete requirements related 
to the management and disposition of 
Government property in the possession 
of contractors. FAC 2005–17 
significantly rewrote FAR Part 45, 
Government Property, and changed 
property-related definitions, provisions 
and clauses which are required to be 
used in all solicitations and contracts 
issued after the effective date of June 14, 
2007. The purpose of this proposed rule 
is to establish a new NASA FAR 
Supplement (NFS) Part 1845, 
Government Property, and related 
Agency-level solicitation provisions and 
contract clauses in NFS 1852.245, that 
are consistent with the rewrite of FAR 
Part 45. This rewrite of NFS Part 1845 
and sections 1852.245 realigns Agency 
regulations with the new definitions, 
practices and policy of the FAR, a 
policy that fosters efficiency, flexibility, 

innovation and creativity while 
continuing to protect the Government’s 
interest. In addition, this proposed rule 
includes Agency-level procedures, 
solicitation provisions, and contract 
clause language necessary to identify 
contractor-acquired assets which 
become capital assets of the 
Government, in order to comply with 
Statement of Federal Financial 
Accounting Standard (SFFAS) No. 6. 

This is not a significant regulatory 
action and, therefore, is not subject to 
review under Section 6(b) of Executive 
Order 12866, Regulatory Planning and 
Review, dated September 30, 1993. This 
proposed rule is not a major rule under 
5 U.S.C. 804. 

B. Regulatory Flexibility Act 

NASA certifies that this proposed rule 
will not have a significant economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq., because it largely implements 
changes to the FAR Part 45 and sections 
52.245 set forth in FAC 2005–17, and 
does not impose a significant economic 
impact beyond that addressed in the 
FAC 2005–17 publication of the FAR 
final rule. 

C. Paperwork Reduction Act 

The Paperwork Reduction Act (Pub. 
L. 104–13) is applicable. However, the 
NFS changes do not impose information 
collection requirements that require the 
approval of the Office of Management 
and Budget under 44 U.S.C. 3501, et 
seq. beyond those identified and 
approved as part of the FAR Part 45 
rewrite contained in FAC 2005–17 (Ref 
OMB control No. 9000–0075) and those 
previously approved under NASA 
clearances (Ref OMB control Nos. 2700– 
0017, 2700–0088, and 2700–0089). 

List of Subjects in 48 CFR Parts 1845 
and 1852 

Government procurement, 
Government property. 

William P. McNally, 
Assistant Administrator for Procurement. 

Accordingly, 48 CFR Parts 1845 and 
1852 are proposed to be amended as 
follows: 

1. The authority citation for 48 CFR 
Parts 1845 and 1852 continues to read 
as follows: 

Authority: 42 U.S.C. 2455(a), 2473(c)(1). 

PART 1845—GOVERNMENT 
PROPERTY 

2. Subpart 1845.1 is revised to read as 
follows: 

Subpart 1845.1—General 
1845.107 Contract clauses. 
1845.107–70 NASA solicitation provisions 

and contract clauses. 

(a)(1) The contracting officer shall 
insert the clause at 1852.245–70, 
Contractor Requests for Government- 
Provided Property, in cost 
reimbursement solicitations and 
contracts. 

(2) Use the clause with its Alternate 
I when the center Supply and 
Equipment Management Officer (SEMO) 
consents to permit the contractor to 
screen Government inventory for 
available property in lieu of contractor 
acquisition of new items. 

(b)(1) The contracting officer shall 
insert the clause at 1852.245–71, 
Installation—Accountable Government 
Property, in solicitations and contracts 
when Government property is to be 
made available to a contractor working 
on a NASA installation, and the 
Government will maintain 
accountability for the property. The 
contracting officer shall list in the 
clause the applicable property user 
responsibilities. For purposes of this 
clause, NASA installations include local 
off-site buildings owned or leased by 
NASA. 

(2) Use of this clause is subject to the 
SEMO’s concurrence that adequate 
Government property management 
resources are available for oversight of 
the property in accordance with all 
applicable NASA installation property 
management directives. 

(3) The contracting officer shall 
identify, in the contract, the nature, 
quantity, and acquisition cost of the 
property and make it available on a no- 
charge basis. 

(4) The contracting officer shall use 
the clause with its Alternate I if the 
SEMO requests that the contractor be 
restricted from use of the center central 
receiving facility for the purposes of 
receiving contractor-acquired property. 

(5) For contractors with both onsite 
and offsite performance requirements, 
contracting officers shall list property 
provided for offsite use separately in the 
contract. This Government property is 
furnished under FAR 52.245–1, 
Government Property, and remains 
accountable to the contractor during its 
use on the contract. This Government 
property is not subject to the clause at 
1852.245–71, Installation—Accountable 
Government Property. The contracting 
officer shall address any specific 
maintenance considerations (e.g., 
requiring or precluding use of an 
installation calibration or repair facility) 
elsewhere in the contract. 

(c) The contracting officer shall insert 
the clause at 1852.245–72, Liability for 
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Government Property Furnished for 
Repair or Other Services, in fixed-price, 
time-and-material, and labor-hour 
solicitations and contracts (except for 
experimental, developmental, or 
research work with educational or 
nonprofit institutions, where no profit is 
contemplated) for repair, modification, 
rehabilitation, or other servicing of 
Government property, if such property 
is to be furnished to a contractor for that 
purpose and no other Government 
property is to be furnished. The 
contracting officer shall not require 
additional insurance under the clause 
unless the circumstances clearly 
indicate advantages to the Government. 

(d) The contracting officer shall insert 
the clause at 1852.245–73, Financial 
Reporting of NASA Property in the 
Custody of Contractors, in cost 
reimbursement solicitations and 
contracts unless all property to be 
provided is subject to the clause at 
1852.245–71, Installation-Accountable 
Government Property. The clause shall 
also be included in other types of 
solicitations and contracts when it is 
known at award that property will be 
provided to the contractor or that the 
contractor will acquire property title to 
which will vest in the Government prior 
to delivery. 

(e) The contracting officer shall insert 
the clause at 1852.245–74, Identification 
and Marking of Government Property, in 
solicitations and contracts that— 

(1) Include the clause at FAR 52.245– 
1; or 

(2) Require the delivery of supplies. 
(f) The contracting officer shall insert 

the clause at 1852.245–75, Property 
Management Changes, in solicitations 
and contracts that provide for progress 
payments or include any of the property 
clauses prescribed in FAR Part 45. 

(g) The contracting officer shall insert 
the clause at 1852.245–76, List of 
Government Property Furnished 
Pursuant to FAR 52.245–1, in 
solicitations and contracts when the 
contractor is to be accountable under 
the contract for Government property. 

(h) The contracting officer shall insert 
the clause at 1852.245–77, List of 
Government Property Furnished 
Pursuant to FAR 52.245–2, in 
solicitations and contracts containing 
the clause at 52.245–2, Government 
Property Installation Operation 
Services. 

(1) The contracting officer shall insert 
the following language in the blanks in 
paragraph (e) of the clause at 52.245–2, 
when including this clause in 
solicitations and contracts: ‘‘The 
Government property provided under 
this clause is identified in clause 
1852.245–77 of this contract.’’ 

(i) The contracting officer shall insert 
the clause at 1852.245–78, Physical 
Inventory of Capital Personal Property, 
in cost reimbursement and fixed-price 
solicitations and contracts that provide 
Government property. 

(j) The contracting officer shall insert 
the clause at 1852.245–79, Records and 
Disposition Reports for Government 
Property with Potential Historic or 
Significant Real Value, in solicitations 
and contracts when, after consultation 
with the center Public Affairs Officers, 
it is determined that the items acquired 
for or produced by the contract are 
likely to have historic significance or 
increased value due to their use in 
support of NASA projects and programs. 

(k) The contracting officer shall insert 
the provision at 1852.245–80, 
Government Property Management 
Information, in solicitations when it is 
known, or there is a reasonable chance, 
that Government property will be 
provided to the contractor for contract 
performance. 

(l) The contracting officer shall insert 
the provision at 1852.245–81, List of 
Available Government Property, in 
solicitations when Government property 
will be made available for contract 
performance. 

(m) The contracting officer shall insert 
the clause at 1852.245–82, Occupancy 
Management Requirements, in 
solicitations and contracts that require 
performance on, or in, any NASA 
Center, Installation, facility or other 
NASA owned property. 

(n) The contracting officer shall insert 
the clause at 1852.245–83 Real Property 
Management Requirements in 
solicitations and contracts for 
acquisition, construction, modification 
(including when the modification is a 
consequence of another approved task, 
e.g., installation of telephonic or local 
area network equipment), demolition, or 
management of real property. 

3. Subpart 1845.3 is added to read as 
follows: 

Subpart 1845.3—Authorizing the Use 
and Rental of Government Property 

1845.301–71 Use of Government property 
for commercial work. 

(a) The coverage at FAR 45.3 applies 
to a contractor’s commercial (any non- 
Government) use of any NASA 
equipment. 

1845.302 Use of Government property on 
contracts with foreign governments or 
international organizations. 

(a) NASA contracting officers will 
recover a fair share of the cost of 
Government property if such property is 
used in performing services or 
manufacturing articles for foreign 

countries or for international 
organizations. 

1845.4 [Reserved] 

4. Subpart 1845.4 is removed and 
reserved. 

5. Subpart 1845.5 is revised to read as 
follows: 

Subpart 1845.5—Support Government 
Property Administration 

1845.501–70 General. 
1845.503–70 Delegations of property 

administration and plant clearance. 
1845.505–70 Responsibilities of the 

property administrator. 
1845.506–70 Responsibilities of the plant 

clearance officer. 

Subpart 1845.5—Support Government 
Property Administration 

1845.501–70 General. 

(b) When the Industrial Property 
Officer or Property Administrator 
determines that the contractor’s 
proposed systems, standards and 
practices for the management of 
Government property are inadequate to 
manage Government property, the 
Contracting Officer will: 

(1) Require the contractor to provide 
a written revision that addresses the 
determination of the Industrial Property 
Officer or Property Administrator. 

1845.503–70 Delegations of property 
administration and plant clearance. 

(e) Under the clause at 1852.245–71, 
Installation-Accountable Government 
Property, property is managed by center 
logistics functions using NASA internal 
policy and procedural guidance, 
except— 

(1) When contractors are provided or 
are allowed the use of property that is 
not governed by that procedural 
guidance, management of that property 
is governed by the applicable FAR 
clause. 

(2) When the contractor is responsible 
for performance of any segment of a 
property system under a FAR property 
clause, then property administration 
and plant clearance are required. 

1845.505–70 Responsibilities of the 
property administrator. 

(c) When the property administrator 
determines that all or a portion of a 
contractor’s property management 
practices and processes do not afford 
sufficient protection against loss, 
damage or destruction of Government 
property: 

(1) The property administrator shall 
increase surveillance to prevent, to the 
extent possible, any loss, damage, or 
destruction of Government property; 
and 
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(2) Advise the contracting officer of 
any known or reported incidence of 
loss, damage or destruction identified 
during any period in which the 
contracting officer has revoked the 
Government’s acceptance of risk. 

(d) The property administrator shall 
review records and the results of 
contractor actions to identify any and all 
incidence where the contractor fails to 
report property no longer required for 
performance for periods longer than 
called for in their standards and 
practices. 

1845.506–70 Responsibilities of the plant 
clearance officer. 

When plant clearance is not delegated 
to DOD, NASA plant clearance officers 
shall be responsible for— 

(a) Providing the contractor with 
instructions and advice regarding the 
proper preparation of inventory 
schedules; 

(b) Accepting or rejecting inventory 
schedules; 

(c) Conducting or arranging for 
inventory verification; 

(d) Initiating prescribed screening and 
effecting resulting actions; 

(e) Final plant clearance of contractor 
inventory; 

(f) Pre-inventory scrap 
determinations, as appropriate; 

(g) Evaluating the adequacy of the 
contractor’s procedures for property 
disposal and providing feedback to the 
Property Administrator regarding the 
contractor’s performance in property 
disposal activities; 

(h) Determining the method of 
disposal; 

(i) Surveillance of any contractor- 
conducted sales; 

(j) Accounting for all contractor 
inventory reported by the contractor; 

(k) Advising and assisting, as 
appropriate, the contractor, the Supply 
and Equipment Management Officer 
(SEMO) and other Federal agencies in 
all actions relating to the proper and 
timely disposal of contractor inventory; 

(l) Approving the method of sale, 
evaluating bids, and approving sale 
prices for any contractor-conducted 
sales; and 

(m) Recommending the 
reasonableness of selling expenses 
related to any contractor-conducted 
sales. 

Subpart 1845.6—Reporting, 
Reutilization, and Disposal 

6. Section 1845.606–70 is added to 
read as follows: 

1845.606–70 Contractor’s approved scrap 
procedure. 

(a) When a contractor has an 
approved scrap procedure, certain 
property may be routinely disposed of 

in accordance with that procedure and 
not processed under this section. 

(d) Property in scrap condition, other 
than that disposed of through the 
contractor’s approved scrap procedure, 
shall be reported on appropriate 
inventory schedules for disposition in 
accordance with the provisions of FAR 
Part 45 and NFS 1845. 

7. Paragraph (c) of section 1845.7101– 
2 is revised to read as follows: 

1845.7101–2 Transfer of property. 
* * * * * 

(c) Incomplete documentation. If 
contractors receive transfer documents 
having insufficient detail to properly 
record the transfer (e.g., omission of 
property classification, FSC, unit 
acquisition cost, Government 
acquisition date, required signatures, 
etc.) they shall request the omitted data 
directly from the shipping contractor or 
through the property administrator. The 
contracting officer shall assist the 
Government Property Administrator and 
the receiving contractor to obtain all 
required information for the receiving 
contractor to establish adequate 
property records. 

PART 1852—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

8. In part 1852, sections 1852.245–70 
through 1852.245–80 are revised and 
sections 1852.245–81 through 
1852.245–83 are added to read as 
follows: 

Subpart 1852.2—Text of Provisions and 
Clauses 
* * * * *
1852.245–70 Contractor requests for 

Government-provided property. 
1852.245–71 Installation-accountable 

Government property. 
1852.245–72 Liability for Government 

property furnished for repair or other 
services. 

1852.245–73 Financial reporting of NASA 
property in the custody of contractors. 

1852.245–74 Identification and marking of 
Government equipment. 

1852.245–75 Property management 
changes. 

1852.245–76 List of Government property 
furnished pursuant to FAR 52.245–1. 

1852.245–77 List of Government property 
furnished pursuant to FAR 52.245–2. 

1852.245–78 Physical inventory of capital 
personal property 

1852.245–79 Records and disposition 
reports for Government property with 
potential historic or significant real 
value. 

1852.245–80 Government property 
management information. 

1852.245–81 List of available Government 
property. 

1852.245–82 Occupancy management 
requirements. 

1852.245–83 Real property management 
requirements. 

* * * * * 

Subpart 1852.2—Text of Provisions 
and Clauses 

* * * * * 

1852.245–70 Contractor requests for 
Government-provided property. 

As prescribed in 1845.107–70(a)(1), 
insert the following clause: 

Contractor Requests for Government- 
Provided Property (XX/XX) 

(a) The Contractor shall provide all 
property required for the performance of this 
contract. The Contractor shall not acquire or 
construct items of property to which the 
Government will have title under the 
provisions of this contract without the 
Contracting Officer’s written authorization. 
Property which will be acquired as a 
deliverable end item as material or as a 
component for incorporation into a 
deliverable end item is exempt from this 
requirement. 

(b)(1) In the event the Contractor is unable 
to provide the property necessary for 
performance, and the Contractor requests 
provision of property by the Government, the 
Contractor’s request shall— 

(i) Justify the need for the property; 
(ii) Provide the reasons why contractor- 

owned property cannot be used; 
(iii) Describe the property in sufficient 

detail to enable the Government to screen its 
inventories for available property or to 
otherwise acquire property, including 
applicable manufacturer, model, part, 
catalog, National Stock Number or other 
pertinent identifiers; 

(iv) Combine requests for quantities of 
items with identical descriptions and 
estimated values when the estimated values 
do not exceed $100,000 per unit; and 

(v) Include only a single unit when the 
acquisition or construction value equals or 
exceeds $100,000. 

(2) Contracting Officer authorization is 
required for items the Contractor intends to 
manufacture as well as those it intends to 
purchase. 

(3) The Contractor shall submit requests to 
the Contracting Officer no less than 30 days 
in advance of the date the Contractor would, 
should it receive authorization, acquire or 
begin fabrication of the item. 

(c) The Contractor shall maintain copies of 
Contracting Officer authorizations, 
appropriately cross-referenced to the 
individual property record, within its 
property management system. 

(d) Property furnished from Government 
excess sources is provided as-is, where-is. 
The Government makes no warranty 
regarding its applicability for performance of 
the contract or its ability to operate. Failure 
of property obtained from Government excess 
sources under this clause is insufficient 
reason for submission of requests for 
equitable adjustments discussed in the clause 
at 52.245–1, Government Property. 

(End of clause) 
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Alternate I (XX/XX) 
As prescribed in 1845.107–70(a)(2) 

add the following paragraph (e). 
(e) In the event the Contracting Officer 

issues written authorization to provide 
property, the Contractor shall screen 
Government sources to determine the 
availability of property from 
Government inventory or excess 
property. 

(1) The Contractor shall review NASA 
inventories and other authorized 
Federal excess sources for availability of 
items that meet the performance 
requirements of the requested property. 

(i) If the Contractor determines that a 
suitable item is available from NASA 
supply inventory, it shall request the 
item using applicable Center 
procedures. 

(ii) If the Contractor determines that 
an item within NASA or Federal excess 
is suitable, it shall contact the Center 
Industrial Property Officer to arrange for 
transfer of the item from the identified 
source to the Contractor. 

(2) If the Contractor determines that 
the required property is not available 
from inventory or excess sources, the 
Contractor shall note the acquisition file 
with a list of sources reviewed and the 
findings regarding the lack of 
availability. If the required property is 
available, but unsuitable for use, the 
contractor shall document the rationale 
for rejection of available property. The 
Contractor shall retain appropriate 
cross-referenced documentary evidence 
of the outcome of those screening efforts 
as part of its property records system. 

1852.245–71 Installation-accountable 
Government property. 

As prescribed in 1845.107–70(b)(1), 
insert the following clause: 

Installation—Accountable Government 
Property (XX/XX) 

(a) The Government property described in 
paragraph (c) of this clause may be made 
available to the Contractor on a no-charge 
basis for use in performance of this contract. 
This property shall be utilized only within 
the physical confines of the NASA 
installation that provided the property unless 
authorized by the Contracting Officer under 
(b)(1)(iv). Under this clause, the Government 
retains accountability for, and title to, the 
property, and the Contractor shall comply 
with the following: 

NASA Procedural Requirements (NPR) 
4100.1, NASA Materials Inventory 
Management Manual; 

NASA Procedural Requirements (NPR) 
4200.1, NASA Equipment Management 
Procedural Requirements; 

NASA Procedural Requirement (NPR) 
4300.1, NASA Personal Property Disposal 
Procedural Requirements; [Insert any 
additional property management 
responsibilities.]. 

Property not recorded in NASA property 
systems must be managed in accordance with 
the requirements of FAR 52.245–1. The 
Contractor shall establish and adhere to a 
system of written procedures to assure 
continued, effective management control and 
compliance with these user responsibilities. 
Such procedures must include holding 
employees liable, when appropriate, for loss, 
damage, or destruction of Government 
property. 

(b)(1) The official accountable 
recordkeeping, financial control, and 
reporting of the property subject to this 
clause shall be retained by the Government 
and accomplished within NASA 
management information systems prescribed 
by the installation Supply and Equipment 
Management Officer (SEMO) and Financial 
Management Officer. If this contract provides 
for the Contractor to acquire property, title to 
which will vest in the Government, the 
following additional procedures apply: 

(i) The Contractor’s purchase order shall 
require the vendor to deliver the property to 
the installation central receiving area. 

(ii) The Contractor shall furnish a copy of 
each purchase order, prior to delivery by the 
vendor, to the installation central receiving 
area. 

(iii) The Contractor shall establish a record 
of the property as required by FAR 52.245– 
1, Government Property, and furnish to the 
Industrial Property Officer a DD Form 1149, 
Requisition and Invoice/Shipping Document, 
(or installation equivalent) to transfer 
accountability to the Government within 5 
working days after receipt of the property by 
the Contractor. The Contractor is accountable 
for all contractor-acquired property until the 
property is transferred to the Government’s 
accountability. 

(iv) Contractor use of Government property 
at an off-site location and off-site 
subcontractor use require advance approval 
of the Contracting Officer and notification of 
the Industrial Property Officer. The property 
shall be considered Government furnished 
and the Contractor shall assume 
accountability and financial reporting 
responsibility. The Contractor shall establish 
records and property control procedures and 
maintain the property in accordance with the 
requirements of FAR 52.245–1, Government 
Property, until its return to the installation. 
NASA Procedural Requirements related to 
property loans shall not apply to offsite use 
of property by contractors. 

(2) After transfer of accountability to the 
Government, the Contractor shall continue to 
maintain such internal records as are 
necessary to execute the user responsibilities 
identified in paragraph (a) of this clause and 
document the acquisition, billing, and 
disposition of the property. These records 
and supporting documentation shall be made 
available, upon request, to the SEMO and any 
other authorized representatives of the 
Contracting Officer. 

(c) The following property and services are 
provided if checked. 

(1) Office space, work area space, and 
utilities. Government telephones are 
available for official purposes only. 

(2) Office furniture. 

(3) Property listed in [Insert attachment 
number or ‘‘not applicable’’ if no equipment 
is provided]. 

(i) If the Contractor acquires property, title 
to which vests in the Government pursuant 
to other provisions of this contract, this 
property also shall become accountable to the 
Government upon its entry into Government 
records. 

(ii) The Contractor shall not bring to the 
installation for use under this contract any 
property owned or leased by the Contractor, 
or other property that the Contractor is 
accountable for under any other Government 
contract, without the Contracting Officer’s 
prior written approval. 

(4) Supplies from stores stock. 
(5) Publications and blank forms stocked 

by the installation. 
(6) Safety and fire protection for Contractor 

personnel and facilities. 
(7) Installation service facilities: [Insert the 

name of the facilities or ‘‘None’’]. 
(8) Medical treatment of a first-aid nature 

for Contractor personnel injuries or illnesses 
sustained during on-site duty. 

(9) Cafeteria privileges for Contractor 
employees during normal operating hours. 

(10) Building maintenance for facilities 
occupied by Contractor personnel. 

(11) Moving and hauling for office moves, 
movement of large equipment, and delivery 
of supplies. Moving services may be 
provided on-site, as approved by the 
Contracting Officer. 

(End of clause) 

Alternate I (XX/XX) 

As prescribed in 1845.107–70(b)(4), 
substitute the following for paragraph 
(b)(1)(i) of the basic clause: 

(i) The Contractor shall not utilize the 
installation’s central receiving facility 
for receipt of contractor-acquired 
property. However, the Contractor shall 
provide listings suitable for establishing 
accountable records of all such property 
received, on a monthly basis, to the 
SEMO. 

1852.245–72 Liability for Government 
property furnished for repair or other 
services. 

As prescribed in 1845.107–70(c), 
insert the following clause: 

Liability for Government Property 
Furnished for Repair or Other Services 
(XX/XX) 

(a) This clause shall govern with respect to 
any Government property furnished to the 
Contractor for repair or other services that is 
to be returned to the Government. Such 
property, hereinafter referred to as 
‘‘Government property furnished for 
servicing,’’ shall not be subject to FAR 
52.245–1, Government Property. 

(b) The official accountable recordkeeping 
and financial control and reporting of the 
property subject to this clause shall be 
retained by the Government. The Contractor 
shall maintain adequate records and 
procedures to ensure that the Government 
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property furnished for servicing can be 
readily accounted for and identified at all 
times while in its custody or possession or 
in the custody or possession of any 
subcontractor. 

(c) The Contractor shall be liable for any 
loss, damage, or destruction of the 
Government property furnished for servicing 
when caused by the Contractor’s failure to 
exercise such care and diligence as a 
reasonable prudent owner of similar property 
would exercise under similar circumstances, 
or when sustained while the property is 
being worked upon and directly resulting 
from that work, including, but not limited to, 
any repairing, adjusting, inspecting, 
servicing, or maintenance operation. The 
Contractor shall not be liable for loss, 
damage, or destruction of Government 
property furnished for servicing resulting 
from any other cause except to the extent that 
the loss, damage, or destruction is covered by 
insurance (including self-insurance funds or 
reserves). 

(d) In addition to any insurance (including 
self-insurance funds or reserves) carried by 
the Contractor and in effect on the date of 
this contract affording protection in whole or 
in part against loss, damage, or destruction of 
such Government property furnished for 
servicing, the amount and coverage of which 
the Contractor agrees to maintain, the 
Contractor further agrees to obtain any 
additional insurance covering such loss, 
damage, or destruction that the Contracting 
Officer may from time to time require. The 
requirements for this additional insurance 
shall be effected under the procedures 
established by the Changes clause of this 
contract. 

(e) The Contractor shall hold the 
Government harmless and shall indemnify 
the Government against all claims for injury 
to persons or damage to property of the 
Contractor or others arising from the 
Contractor’s possession or use of the 
Government property furnished for servicing 
or arising from the presence of that property 
on the Contractor’s premises or property. 

(End of clause) 

1852.245–73 Financial reporting of NASA 
property in the custody of contractors. 

As prescribed in 1845.106–70(d), 
insert the following clause: 

Financial Reporting of NASA Property 
In the Custody of Contractors (XX/XX) 

(a) The Contractor shall submit annually a 
NASA Form (NF) 1018, NASA Property in 
the Custody of Contractors, in accordance 
this clause, the instructions on the form and 
NFS subpart 1845.71, and any supplemental 
instructions for the current reporting period 
issued by NASA. 

(b)(1) Subcontractor use of NF 1018 is not 
required by this clause; however, the 
Contractor shall include data on property in 
the possession of subcontractors in the 
annual NF 1018. 

(2) The Contractor shall mail the original 
signed NF 1018 directly to the cognizant 
NASA Center Deputy Chief Financial Officer, 
Finance, unless the Contractor uses the NF 
1018 Electronic Submission System (NESS) 
for report preparation and submission. 

(3) One copy shall be submitted (through 
the Department of Defense (DOD) Property 
Administrator if contract administration has 
been delegated to DOD) to the following 
address: [Insert name and address of 
appropriate NASA Center office.], unless the 
Contractor uses the NF 1018 Electronic 
Submission System (NESS) for report 
preparation and submission. 

(c)(1) The annual reporting period shall be 
from October 1 of each year through 
September 30 of the following year. The 
report shall be submitted in time to be 
received by October 15. The information 
contained in these reports is entered into the 
NASA accounting system to reflect current 
asset values for agency financial statement 
purposes. Therefore, it is essential that 
required reports be received no later than 
October 15. Some activity may be estimated 
for the month of September, if necessary, to 
ensure the NF 1018 is received when due. 
However, contractors’ procedures must 
document the process for developing these 
estimates based on planned activity such as 
planned purchases or NASA Form 533 (NF 
533 Contractor Financial Management 
Report) cost estimates. It should be supported 
and documented by historical experience or 
other corroborating evidence, and be retained 
in accordance with FAR Subpart 4.7, 
Contractor Records Retention. Contractors 
shall validate the reasonableness of the 
estimates and associated methodology by 
comparing them to the actual activity once 
that data is available, and adjust them 
accordingly. In addition, differences between 
the estimated cost and actual cost must be 
adjusted during the next reporting period. 
Contractors shall have formal policies and 
procedures, which address the validation of 
NF 1018 data, including data from 
subcontractors, and the identification and 
timely reporting of errors. The objective of 
this validation is to ensure that information 
reported is accurate and in compliance with 
the NASA FAR Supplement. If errors are 
discovered on NF 1018 after submission, the 
contractor shall contact the cognizant NASA 
Center Industrial Property Officer (IPO) 
within 30 days after discovery of the error to 
discuss corrective action. 

(2) The Contracting Officer may, in NASA’s 
interest, withhold payment until a reserve 
not exceeding $25,000 or 5 percent of the 
amount of the contract, whichever is less, has 
been set aside, if the Contractor fails to 
submit annual NF 1018 reports in accordance 
with NFS subpart 1845.71 and any 
supplemental instructions for the current 
reporting period issued by NASA. Such 
reserve shall be withheld until the 
Contracting Officer has determined that 
NASA has received the required reports. The 
withholding of any amount or the subsequent 
payment thereof shall not be construed as a 
waiver of any Government right. 

(d) A final report shall be submitted within 
30 days after disposition of all property 
subject to reporting when the contract 
performance period is complete in 
accordance with (b)(1) through (3) of this 
clause. 

(End of clause) 

1852.245–74 Identification and marking of 
Government equipment. 

As prescribed by 1845.107–70(e) 
insert the following clause. 

Identification and Marking of 
Government Equipment (XX/XX) 

(a) The Contractor shall identify all 
equipment to be delivered to the Government 
using NASA Technical Handbook (NASA– 
HDBK) 6003, Application of Data Matrix 
Identification Symbols to Aerospace Parts 
Using Direct Part Marking Methods/ 
Techniques, and NASA Standard (NASA– 
STD) 6002, Applying Data Matrix 
Identification Symbols on Aerospace Parts. 
This includes deliverable equipment listed in 
the schedule and other equipment when 
NASA directs physical transfer to NASA or 
a third party. The Contractor shall identify 
property in both machine and human 
readable form unless the use of a machine 
readable-only format is approved by the 
NASA Industrial Property Officer. 

(b) Property shall be marked in a location 
that will be human readable, without 
disassembly or movement of the property, 
when the items are placed in service unless 
such placement would have a deleterious 
effect on safety or on the item’s operation. 

(c) Concurrent with equipment delivery or 
transfer, the Contractor shall provide the 
following data in an electronic spreadsheet 
format: 

(1) Item Description. 
(2) Unique Identification Number (License 

Tag). 
(3) Unit Price. 
(4) An explanation of the data used to 

make the unique identification number. 
(d) For items physically transferred under 

paragraph (a) the following additional data is 
required: 

(1) Date originally placed in service. 
(2) Item condition. 
(3) Date last serviced. 
(e) The data required in paragraphs (c) and 

(d) shall be delivered to the NASA center 
receiving activity listed below: 
lllllllllllllllllllll

lllllllllllllllllllll

lllllllllllllllllllll

(f) The contractor shall include the 
substance of this clause, including this 
paragraph (f), in all subcontracts that require 
delivery of equipment. 

(End of clause) 

1852.245–75 Property management 
changes. 

As prescribed in 1845.107–70(f), 
insert the following clause. 

Property Management Changes (XX/XX) 

(a) The Contractor shall submit any 
changes to standards and practices used for 
management and control of Government 
property under this contract to the assigned 
property administrator and Industrial 
Property Officer (IPO), prior to making the 
change whenever the change — 

(1) Employs a standard that allows increase 
in thresholds or changes the timing for 
reporting loss, damage, or destruction of 
property; 
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(2) Alters physical inventory timing or 
procedures; 

(3) Alters recordkeeping practices; 
(4) Alters practices for recording the 

transport or delivery of Government 
property; or 

(5) Alters practices for disposition of 
Government property. 

(b) The Contractor shall contact the IPO at: 
(fill in IPO name, address, telephone number 
and e-mail) 

(End of clause) 

1852.245–76 List of Government property 
furnished pursuant to FAR 52.245–1. 

As prescribed in 1845.107–70(g), 
insert the following clause: 

List of Government Property Furnished 
Pursuant to FAR 52.245–1 (XX/XX) 

(a) For performance of work under this 
contract, the Government will make available 

Government property identified below or in 
Attachment [Insert attachment number or 
‘‘not applicable’’] of this contract on a no- 
charge-for-use basis pursuant to the clause at 
FAR 52.245–1, Government Property. The 
Contractor shall use this property in the 
performance of this contract at [Insert 
applicable site(s) where property will be 
used] and at other location(s) as may be 
approved by the Contracting Officer. Under 
FAR 52.245–1, the Contractor is accountable 
for the identified property. 

(End of clause) 

1852.245–77 List of Government property 
furnished pursuant to FAR 52.245–2. 

As prescribed in 1845.107–70(h), 
insert the following clause: 

List of Government Property Furnished 
Pursuant to FAR 52.245–2 (XX/XX) 

For performance of work under this 
contract, the Government will make available 
Government property identified below or in 
Attachment __ [Insert attachment number or 
‘‘not applicable’’] of this contract on a no- 

charge-for-use basis pursuant to FAR 52.245– 
2, Government Property Installation 
Operation Services. The Contractor shall use 
this property in the performance of this 
contract at __ [Insert applicable site(s) where 
property will be used] and at other 
location(s) as may be approved by the 
Contracting Officer. 

[Insert a description of the item(s), 
acquisition date, quantity, acquisition cost, 
and applicable equipment information] 

(End of clause) 

1852.245–78 Physical inventory of capital 
personal property. 

As prescribed in 1845.107–70(i), 
insert the following clause. 

Physical Inventory of Capital Personal 
Property (Deviation) (XX/XX) 

(a) In addition to physical inventory 
requirements under the clause at FAR 
52.245–1, Government Property, the 
Contractor shall conduct annual physical 

inventories for individual property items 
with an acquisition cost exceeding $100,000. 

(1) The Contractor shall inventory— 
(i) Items of property furnished by the 

Government; 
(ii) Items acquired by the Contractor and 

titled to the Government under the clause at 
FAR 52.245–1; 

(iii) Items constructed by the Contractor 
and not included in the deliverable, but titled 
to the Government under the clause at FAR 
52.245–1; and 

(iv) Complete but undelivered deliverables. 
(2) The Contractor shall use the physical 

inventory results to validate the property 
record data, specifically location, condition 
and use status, and to prepare summary 

reports of inventory as described in 
paragraph (c) of this clause. 

(b) Unless specifically authorized in 
writing by the NASA Industrial Property 
Officer (IPO), the inventory shall be 
performed and posted by individuals other 
than those assigned custody of the items, 
responsibility for maintenance, or 
responsibility for posting to the property 
record. The Contractor may request a waiver 
from this separation of duties requirement 
from the NASA IPO, when all of the 
conditions in either (1) or (2) below are met. 

(1) The Contractor utilizes an electronic 
system for property identification, such as a 
laser bar-code reader or radio frequency 
identification reader, and 
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(i) The programs or software preclude 
manual data entry of inventory identification 
data by the individual performing the 
inventory; and 

(ii) The inventory and property 
management systems contain sufficient 
management controls to prevent tampering 
and assure proper posting of collected 
inventory data. 

(2) The Contractor has limited quantities of 
property, limited personnel, or limited 
property systems; and, 

(i) The Contractor provides written 
confirmation that the Government property 
exists in the recorded condition and location; 
and 

(ii) The items continue to be used 
exclusively for performance of the contract or 
as otherwise authorized by the Contracting 
Officer. 

(3) The Contractor shall submit the request 
to the cognizant property administrator and 
obtain approval from the IPO prior to 
implementation of the practice. 

(c) The Contractor shall report the results 
of the physical inventory to the property 
administrator and the NASA Industrial 
Property Officer within 10 calendar days of 
completion of the physical inventory. The 
report shall— 

(1) Provide a summary showing number 
and value of items inventoried; and 

(2) Include additional supporting reports 
of— 

(i) Loss, damage or destruction, in 
accordance with the clause at 52.245–1, 
Government Property; 

(ii) Idle property available for reuse or 
disposition; and 

(iii) A summary of adjustments made to 
location, condition, status, or user as a result 
of the physical inventory reconciliation. 

(d) The Contractor shall retain all physical 
inventory records, including records of all 
transactions associated with inventory 
reconciliation. All records shall be subject to 
Government review and/or audit. 

(End of clause) 

1852.245–79 Records and disposition 
reports for Government property with 
potential historic or significant real value. 

As prescribed in 1845.107–70(j), 
insert the following clause. 

Records and Disposition Reports for 
Government Property with Potential 
Historic or Significant Real Value (XX/ 
XX) 

(a) Items of Government property flown in 
space or used to support other pioneering 
NASA programs have increased probability 
of historic significance and an intrinsic value 
that is likely to exceed their unused material 
or physical value. Descriptions of physical 
characteristics alone are often insufficient to 
determine an item’s historic significance or 
real value. In addition to the property record 
data required by the clause at FAR 52.245– 
1, Government Property in this contract, 
Contractor records of all Government 
property under this contract shall— 

(1) Identify the projects or missions that 
used the items; 

(2) Specifically identify items of flown 
property; 

(3) When known, associate individual 
items of property used in space flight 
operations with the using astronaut(s); and 

(4) Identify property used in test activity 
and, when known, the individuals who 
conducted the test. 

(b) The Contractor shall include this 
information within item descriptions— 

(1) On any Standard Form 1428, Inventory 
Schedule; 

(2) In automated disposition systems; 
(3) In any other disposition related reports; 

and 
(4) In other requests for disposition 

instructions. 
(c) The Contractor shall not remove NASA 

identification or markings from Government- 
furnished property prior to disposition 
without the advanced written approval of the 
NASA Industrial Property Officer. 

(End of clause) 

1852.245–80 Government property 
management information. 

As prescribed in 1845.107–70(k), 
insert the following provision. 

Government Property Management 
Information (XX/XX) 

(a) The offeror shall identify the industry 
leading or voluntary consensus standards, 
and/or the industry leading practices, that it 
intends to employ for the management of 
Government property under any contract 
awarded from this solicitation. 

(b) The offeror shall provide the date of its 
last Government property control system 
analysis along with its overall status, a 
summary of findings and recommendations, 
the status of any recommended corrective 
actions, the name of the Government activity 
that performed the analysis, and the latest 
available contact information for that 
activity. 

(c) The offeror shall identify any property 
it intends to use in performance of this 
contract from the list of available 
Government property in the provision at 
1852.245–81, List of Available Government 
Property. 

(d) The offeror shall identify all 
Government property in its possession, 
provided under other Government contracts 
that it intends to use in the performance of 
this contract. The offeror shall also identify: 
The contract that provided the property, the 
responsible Contracting Officer, the dates 
during which the property will be available 
for use (including the first, last, and all 
intervening months), and, for any property 
that will be used concurrently in performing 
two or more contracts, the amounts of the 
respective uses in sufficient detail to support 
prorating the rent, the amount of rent that 
would otherwise be charged in accordance 
with FAR 52.245–9, Use and Charges, and 
the contact information for the responsible 
Government Contracting Officer. The offeror 

shall provide proof that such use was 
authorized by the responsible Contracting 
Officer. 

(e) The offeror shall disclose cost 
accounting practices that allow for direct 
charging of commercially available 
equipment, when commercially available 
equipment is to be used in performance of 
the contract and the equipment is not a 
deliverable. 

(f) The offeror shall identify, in list form, 
any equipment that it intends to acquire and 
directly charge to the Government under this 
contract. The list shall include a description, 
manufacturer, model number (when 
available), quantity required, and estimated 
unit cost. 

(g) The offeror shall disclose its intention 
to acquire any parts, supplies, materials or 
equipment, to fabricate an item of equipment 
for use under any contract resulting from this 
solicitation when that item of equipment: 
Will be titled to the government under the 
provisions of the contract; is not included as 
a contract deliverable; and the Contractor 
intends to charge the costs of materials 
directly to the contract. The disclosure shall 
be in list form, parts shall be grouped by and 
identify the end item or system and shall 
include all descriptive information, 
manufacturer, model, part, catalog or other 
identification numbers (when available), 
quantities required, and estimated unit costs. 

(h) Existing available Government property 
listed in the provision at 1852.245–81 is 
provided ‘‘as is’’. NASA makes no warranty 
regarding its performance or condition. The 
offeror uses this property at its own risk and 
should make its own assessment of the 
property’s suitability for use. The equitable 
adjustment provisions of the clause at 
52.245–1, Government Property, are not 
applicable to this property. The offeror must 
obtain the Contracting Officer’s written 
approval before acquiring replacement 
property when it intends to charge the cost 
directly to the contract. 

(i) Existing Government property may be 
reviewed at the following locations, dates, 
and times: [Enter the appropriate 
information] 

(End of provision) 

18.52.245–81 List of available Government 
property. 

As prescribed in 1845.107–70(l), 
insert the following provision. 

List of Available Government Property 
(XX/XX) 

(a) The Government will make the 
following Government property available for 
use in performance of the contract resulting 
from this solicitation, on a no-charge-for-use 
basis in accordance with FAR 52.245–1, 
Government Property. The offeror shall 
notify the Government, as part of its 
proposal, of its intention to use or not use the 
property. 
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(b) The Government will make the 
following Government property available for 
use in performance of the contract resulting 

from this solicitation, on a no-charge-for-use 
basis in accordance with FAR 52.245–2, 
Government Property Installation Operation 

Services. The offeror shall notify the 
Government of its intention to use or not use 
the property. 

(c) The selected Contractor will be 
responsible for costs associated with 
transportation, and installation of the 
property listed in this provision. 

(End of provision) 

1852.245–82 Occupancy management 
requirements. 

As prescribed in 1845.106–70(m), 
insert the following clause: 

Occupancy Management Requirements 
(XX/XX) 

(a) In addition to the requirements of the 
clause at FAR 52.245–1, Government 
Property, the Contractor shall comply with 
the following in performance of work in and 
around Government real property: 

(1) NPD 8800.14, Policy for Real Property 
Management. 

(2) NPR 8831.2, Facility Maintenance 
Management [Insert any additional Center 
occupancy requirements here] 

(b) The Contractor shall obtain the written 
approval of the Contracting Officer before 
installing or removing Contractor-owned 
property onto or into any Government real 
property or when movement of Contractor- 
owned property may damage or destroy 
Government-owned property. The Contractor 
shall restore damaged property to its original 
condition at the Contractor’s expense. 

(c) The Contractor shall not acquire, 
construct or install any fixed improvement or 
structural alterations in Government 
buildings or other real property without the 
advance, written approval of the Contracting 
Officer. Fixed improvement or structural 
alterations, as used herein, means any 
alteration or improvement in the nature of 
the building or other real property that, after 
completion, cannot be removed without 
substantial loss of value or damage to the 

premises. Title to such property shall vest in 
the Government. 

(d) The Contractor shall report any real 
property or any portion thereof when it is no 
longer required for performance under the 
contract, as directed by the Contracting 
Officer. 

(End of clause) 

1852.245–83 Real property management 
requirements. 

As prescribed in 1845.106–70(n), 
insert the following clause: 

Real Property Management 
Requirements (XX/XX) 

(a) In addition to the requirements of the 
FAR Government Property Clause (FAR 
52,245–1) the Contractor shall comply with 
the following in performance of any 
maintenance, construction, modification, 
demolition, or management activities of any 
Government real property: 

(1) NPD 8800.14, Policy for Real Property 
Management. 

(2) NPR 8831.2, Facility Maintenance 
Management. [Insert any real property related 
Center requirements here] 

(b) Within 30 calendar days following 
award, the Contractor shall provide a plan for 
maintenance of Government real property 
provided for use under this contract. The 
Contractor’s maintenance program shall 
enable the identification, disclosure, and 
performance of normal and routine 
preventative maintenance and repair. The 
Contractor shall disclose and report to the 
Contracting Officer the need for replacement 
and/or capital rehabilitation. Upon 
acceptance by the Contracting Officer, the 
program shall become a requirement under 
this contract. 

(c) Title to parts replaced by the Contractor 
in carrying out its normal maintenance 
obligations shall pass to and vest in the 
Government upon completion of their 
installation in the facilities. The Contractor 
shall keep the property free and clear of all 
liens and encumbrances. 

(d) The Contractor shall keep records of all 
work done to real property, including plans, 
drawings, charts, warranties, and manuals. 
Records shall be complete and current. 
Record of all transactions shall be auditable. 
The Government shall have access to these 
records at all reasonable times, for the 
purposes of reviewing, inspecting, and 
evaluating the Contractor’s real property 
management effectiveness. When real 
property is disposed of under this contract, 
the Contractor shall deliver the related 
records to the Government. 

(e) The Contracting Officer may direct the 
Contractor in writing to reduce the work 
required by the maintenance program 
authorized in paragraph (b) at any time. 

(End of clause) 

[FR Doc. E8–28634 Filed 12–1–08; 8:45 am] 

BILLING CODE 7510–01–P 
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17 

[FWS–R6–ES–2008–0111; MO 9921050083– 
B2] 

Endangered and Threatened Wildlife 
and Plants; 90-Day Finding on a 
Petition To List the Black-tailed Prairie 
Dog as Threatened or Endangered 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice of 90-day petition 
finding and initiation of status review. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), announce a 
90-day finding on a petition to list the 
black-tailed prairie dog (Cynomys 
ludovicianus) as threatened or 
endangered under the Endangered 
Species Act of 1973, as amended (Act). 
We find that the petition presents 
substantial scientific or commercial 
information indicating that listing the 
black-tailed prairie dog may be 
warranted. Therefore, with the 
publication of this notice, we are 
initiating a status review of the species 
to determine if listing the species is 
warranted. To ensure that the review is 
comprehensive, we are soliciting 
scientific and commercial information 
regarding this species. 
DATES: To allow us adequate time to 
conduct a status review, we request that 
we receive information on or before 
February 2, 2009. 
ADDRESSES: You may submit 
information by one of the following 
methods: 

• Federal rulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• U.S. mail or hand-delivery: Public 
Comments Processing, Attn: FWS–R6– 
ES–2008–0111; Division of Policy and 
Directives Management; U.S. Fish and 
Wildlife Service; 4401 N. Fairfax Drive, 
Suite 222; Arlington, VA 22203. 

We will not accept e-mail or faxes. We 
will post all information received on 
http://www.regulations.gov. This 
generally means that we will post any 
personal information you provide us 
(see the Information Solicited section 
below for more information). 
FOR FURTHER INFORMATION CONTACT: Pete 
Gober, Field Supervisor, South Dakota 
Fish and Wildlife Office, 420 South 
Garfield Avenue, Suite 400, Pierre, SD 
54501; telephone at 605–224–8693, 
extension 224. If you use a 
telecommunications device for the deaf 
(TDD), call the Federal Information 
Relay Service (FIRS) at 800–877–8339. 

SUPPLEMENTARY INFORMATION: 

Information Solicited 
When we make a finding that a 

petition presents substantial 
information indicating that listing a 
species may be warranted, we are 
required to promptly commence a 
review of the status of the species. To 
ensure that the status review is 
complete and based on the best 
available scientific and commercial 
information, we are soliciting 
information concerning the status of the 
black-tailed prairie dog. We request 
information from the public, other 
concerned governmental agencies, 
Tribes, the scientific community, 
industry, or any other interested parties 
concerning the status of the black-tailed 
prairie dog. We are seeking information 
regarding the species’ historical and 
current status and distribution, its 
biology and ecology, ongoing 
conservation measures for the species 
and its habitat, and threats to the 
species or its habitat. 

Please note that comments merely 
stating support or opposition to the 
action under consideration without 
providing supporting information, 
although noted, will not be considered 
in making a determination, as section 
4(b)(1)(A) of the Act (16 U.S.C. 
1533(b)(1)(A)) directs that 
determinations as to whether any 
species is a threatened or endangered 
species must be made ‘‘solely on the 
basis of the best scientific and 
commercial data available.’’ At the 
conclusion of the status review, we will 
issue a 12-month finding on the 
petition, as provided in section 
4(b)(3)(B) of the Act (16 U.S.C. 
1533(b)(3)(B)). 

You may submit your information 
concerning this 90-day finding by one of 
the methods listed in the ADDRESSES 
section. We will not consider 
submissions sent by e-mail or fax or to 
an address not listed in the ADDRESSES 
section. 

If you submit information via http:// 
www.regulations.gov, your entire 
submission—including any personal 
identifying information—will be posted 
on the Web site. If your submission is 
made via a hardcopy that includes 
personal identifying information, you 
may request at the top of your document 
that we withhold this information from 
public review. However, we cannot 
guarantee that we will be able to do so. 
We will post all hardcopy submissions 
on http://www.regulations.gov. 

Information and materials we receive, 
as well as supporting documentation we 
used in preparing this 90-day finding, 
will be available for public inspection 

on http://www.regulations.gov, or by 
appointment, during normal business 
hours, at the U.S. Fish and Wildlife 
Service, South Dakota Fish and Wildlife 
Office (see FOR FURTHER INFORMATION 
CONTACT). 

Background 
Section 4(b)(3)(A) of the Act (16 

U.S.C. 1531 et seq.) requires that we 
make a finding on whether a petition to 
list, delist, or reclassify a species 
presents substantial scientific or 
commercial information to indicate that 
the petitioned action may be warranted. 
We are to base this finding on 
information provided in the petition, 
supporting information submitted with 
the petition, and information otherwise 
available in our files at the time we 
make the finding. To the maximum 
extent practicable, we are to make this 
finding within 90 days of our receipt of 
the petition and publish our notice of 
the finding promptly in the Federal 
Register. 

Our standard for substantial 
information within the Code of Federal 
Regulations (CFR) with regard to a 90- 
day petition finding is ‘‘that amount of 
information that would lead a 
reasonable person to believe that the 
measure proposed in the petition may 
be warranted’’ (50 CFR 424.14(b)). If we 
find that substantial information was 
presented, we are required to promptly 
commence a review of the status of the 
species. 

In making this finding, we relied on 
information provided by the petitioners, 
as well as information readily available 
in our files at the time of the petition 
review. We evaluated the information in 
accordance with 50 CFR 424.14(b). Our 
process for making this 90-day finding 
under section 4(b)(3)(A) of the Act and 
section 424.14(b) of our regulations is 
limited to a determination of whether 
the information in the petition meets the 
‘‘substantial scientific and commercial 
information’’ threshold. 

On August 6, 2007, we received a 
formal petition dated August 1, 2007, 
from Forest Guardians (now WildEarth 
Guardians), Biodiversity Conservation 
Alliance, Center for Native Ecosystems, 
and Rocky Mountain Animal Defense, 
requesting that we list the black-tailed 
prairie dog throughout its historical 
range (and portions thereof) in Arizona, 
Colorado, Kansas, Montana, Nebraska, 
New Mexico, North Dakota, Oklahoma, 
South Dakota, Texas, and Wyoming, and 
in Canada and Mexico. The petitioners 
also requested that, if the Service 
believes that Cynomys ludovicianus 
arizonensis is a distinct subspecies or 
population segment, it be listed as 
threatened or endangered throughout its 
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historical range as well. In addition, the 
petitioners requested that the Service 
designate critical habitat for the species. 
The petition clearly identified itself as 
a petition and included the requisite 
identification information as required in 
50 CFR 424.14(a). We acknowledged 
receipt of the petition in a letter to the 
petitioners on August 24, 2007, and 
indicated that emergency listing of the 
black-tailed prairie dog was not 
warranted. We also explained that we 
would not be able to address the 
petition until fiscal year 2009, due to 
existing court orders and settlement 
agreements for other listing actions. 
However, in fiscal year 2008, funding 
became available, and we began work 
on this petition finding. 

Previous Federal Actions 
On October 24, 1994, we received a 

petition from Biodiversity Legal 
Foundation and Jon C. Sharps, dated 
October 21, 1994, to classify the black- 
tailed prairie dog as a Category 2 
candidate species. Category 2 included 
taxa for which information in our 
possession indicated that a proposed 
listing rule was possibly appropriate, 
but we did not have available sufficient 
data on biological vulnerability and 
threats to support a proposed rule. We 
reviewed the petition, and on May 5, 
1995, we concluded that the black-tailed 
prairie dog did not warrant Category 2 
candidate status. 

On July 31, 1998, we received a 
petition from the National Wildlife 
Federation dated July 30, 1998, to list 
the black-tailed prairie dog as 
threatened throughout its range. On 
August 26, 1998, we received another 
petition to list the black-tailed prairie 
dog as threatened throughout its range 
from Biodiversity Legal Foundation, 
Predator Project, and Jon C. Sharps. We 
accepted this second request as 
supplemental information to the 
National Wildlife Federation petition. 
On February 4, 2000, we announced a 
12-month finding that issuing a 
proposed rule to list the black-tailed 
prairie dog was warranted but 
precluded by other higher priority 
actions (65 FR 5476), and the species 
was included in the list of candidate 
species. Two candidate assessments and 
resubmitted petition findings for the 
black-tailed prairie dog were completed 
on October 30, 2001 (66 FR 54808), and 
June 13, 2002 (67 FR 40657). On August 
18, 2004, we completed a resubmitted 
petition finding for the black-tailed 
prairie dog (69 FR 51217), which 
concluded that listing the species was 
not warranted, because recent 
distribution, abundance, and trend data 
indicated that the threats to the species 

were not as serious as earlier believed. 
The species was then removed from the 
candidate list. 

On February 7, 2007, Forest 
Guardians and others filed a complaint 
challenging the decision to remove the 
black-tailed prairie dog from the 
candidate list. On August 6, 2007, we 
received a new formal petition dated 
August 1, 2007, from Forest Guardians 
(now WildEarth Guardians), 
Biodiversity Conservation Alliance, 
Center for Native Ecosystems, and 
Rocky Mountain Animal Defense, 
requesting we list the black-tailed 
prairie dog throughout its historical 
range (and portions thereof) in Arizona, 
Colorado, Kansas, Montana, Nebraska, 
New Mexico, North Dakota, Oklahoma, 
South Dakota, Texas, and Wyoming and 
in Canada and Mexico. The plaintiffs 
filed the new petition, and withdrew 
their 2007 complaint, on October 9, 
2007. 

On March 13, 2008, WildEarth 
Guardians filed a complaint for failure 
to complete a 90-day finding on their 
August 1, 2007 petition. On July 1, 
2008, a stipulated settlement and order 
were signed, in which we agreed to 
submit a 90-day finding to the Federal 
Register by November 30, 2008. This 90- 
day finding is in response to the 
stipulated settlement. 

Species Information 
The black-tailed prairie dog is a 

member of the Sciuridae family, which 
includes squirrels, chipmunks, 
marmots, and prairie dogs. Prairie dogs 
constitute the genus Cynomys. 
Taxonomists currently recognize five 
species of prairie dogs belonging to two 
subgenera, all in North America 
(Hoogland 2006a, pp. 8–9). The white- 
tailed subgenus, Leucocrossuromys, 
includes Utah (C. parvidens), white- 
tailed (C. leucurus), and Gunnison’s 
prairie dogs (C. gunnisoni) (Hoogland 
2006a, pp. 8–9). The black-tailed 
subgenus, Cynomys, consists of Mexican 
(C. mexicanus) and black-tailed prairie 
dogs (Hoogland 2006a, pp. 8–9). 
Generally, the black-tailed prairie dog 
occurs east of the other four species in 
more mesic habitat (Hall and Kelson 
1959, p. 365). Based on information 
currently available, we consider the 
black-tailed prairie dog a monotypic 
species (Pizzimenti 1975, p. 64). 
Information submitted by the petitioners 
and readily available within our files 
indicates that the black-tailed prairie 
dog is a valid taxonomic species and a 
listable entity under the Act. We found 
that Cynomys ludovicianus arizonensis 
is not considered a distinct subspecies 
or population segment (Pizzimenti 1975, 
p. 64). 

The Utah and Mexican prairie dogs 
are currently listed as threatened (49 FR 
22330) and endangered (35 FR 8495), 
respectively. The Gunnison’s prairie dog 
is currently a candidate species within 
the montane portion of its range (73 FR 
6660). The white-tailed prairie dog is 
undergoing formal status review to 
consider whether listing is warranted. 

The black-tailed prairie dog is a 
burrowing, colonial mammal; brown in 
color; approximately 12 inches (30 
centimeters) in length; and weighing 1– 
3 pounds (500–1,500 grams) (Hoogland 
2006a, pp. 8–9). The black-tailed prairie 
dog can be distinguished from other 
prairie dog species by several key 
characteristics, which include having a 
longer (2–3 inches (7–10 centimeters)) 
black-tipped tail, being non-hibernating, 
and living at lower elevations (2,300– 
7,200 feet (700–2,200 meters)) 
(Hoogland 2006a, pp. 8–9). Overlap of 
the geographic ranges of the five species 
is minimal; consequently, species can 
be identified by locality (Hall and 
Kelson 1959, p. 365; Hoogland 2006a, 
pp. 8–9). 

The black-tailed prairie dog is 
considered a keystone species, that is, 
one that is an indicator of species 
composition within an ecosystem, and 
that is key to the persistence of the 
ecosystem (Kotliar et al. 1999, pp. 183, 
185). The black-footed ferret (Mustela 
nigripes), swift fox (Vulpes velox), 
golden eagle (Aquila chrysaetos), and 
ferruginous hawk (Buteo regalis) utilize 
prairie dogs as a food source; the 
mountain plover (Charadrius montanus) 
and burrowing owl (Athene cunicularia) 
depend on habitat (burrows) created by 
prairie dogs. Numerous other species 
share habitat with prairie dogs, and rely 
on them to varying degrees (Kotliar et al. 
1999, pp. 181–182). 

Several biological factors determine 
the reproductive potential of the black- 
tailed prairie dog. Females usually do 
not breed until their second year, live 4– 
5 years, and produce a single litter of an 
average of 3 pups annually (Hoogland 
2001, p. 917; Hoogland 2006b, p. 38). 
Therefore, 1 female may produce 0 to 15 
young in its lifetime. While the black- 
tailed prairie dog is not prolific in 
comparison to many other rodents, it is 
capable of rapid population increases 
after population reductions (Collins et 
al. 1984, p. 360; Pauli 2005, p. 17; Reeve 
and Vosburgh 2006, p. 144). 

Historically, black-tailed prairie dogs 
generally occurred in large colonies that 
often contained thousands of 
individuals, covered hundreds or 
thousands of acres, and extended for 
miles (Bailey 1905, p. 90; Bailey 1932, 
p. 122; Ceballos et al. 1993, p. 109; 
Lantz 1903, p. 2671). Currently, most 
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colonies are much smaller. Colonial 
behavior offers an effective defense 
mechanism by aiding in the detection of 
predators and by deterring predators 
through mobbing behavior (Hoogland 
1995, pp. 3–6). It increases reproductive 
success through cooperative rearing of 
juveniles and aids parasite removal via 
shared grooming (Hoogland 1995, 
pp. 3–6). 

Colonial behavior can increase the 
transmission of disease (Antolin et al. 
2002, p. 122; Biggins and Kosoy 2001, 
p. 911; Olsen 1981, p. 236). Sylvatic 
plague is a disease foreign to North 
America that can spread from prairie 
dog to prairie dog through the exchange 
of infected fleas or by contact between 
infected mammals (Biggins and Kosoy 
2001, p. 911) (see Threats Analysis, 
Factor C). 

Species Range 
The historical range of the black- 

tailed prairie dog included portions of 
11 States, Canada, and Mexico (Hall and 
Kelson 1959, p. 365). The black-tailed 
prairie dog currently exists in 10 
States—Colorado, Kansas, Montana, 
Nebraska, New Mexico, North Dakota, 
Oklahoma, South Dakota, Texas, and 
Wyoming. The species occurs from 

extreme south-central Canada to 
northeastern Mexico and from 
approximately the 98th meridian west 
to the Rocky Mountains. It has been 
extirpated from Arizona (Arizona Game 
and Fish Department 1988, p. 26). Range 
contractions have occurred in the 
southwestern portion of the species’ 
range in New Mexico and Texas through 
conversion of grasslands to desert shrub 
(Pidgeon et al. 2001, p. 1773; Weltzin et 
al. 1997, pp. 758–760). In the eastern 
portion of the species’ range in Kansas, 
Nebraska, Oklahoma, South Dakota, and 
Texas, range contractions are largely 
due to habitat destruction by cropland 
development (Black-footed Ferret 
Recovery Foundation 1999, entire). 

Population Estimates 

Most estimates of black-tailed prairie 
dog populations are not based on 
numbers of individual animals, but on 
estimates of the amount of occupied 
habitat. The actual number of animals 
present depends upon the density of 
animals in that locality. Density of 
animals varies depending on the season, 
region, and climatic conditions, but 
typically ranges from 2–18 individuals 
per acre (ac) (5–45 individuals per 

hectare (ha)) (Fagerstone and Ramey 
1996, p. 85; Hoogland 1995, p. 98; King 
1955, p. 46; Koford 1958, p. 10–11). 
Density also can vary temporally, due to 
poisoning, plague, and recreational 
shooting as discussed in later sections. 

Numerous Statewide estimates of 
black-tailed prairie dog occupied habitat 
are available, spanning a time period 
from 1903 to the present. In Table 1, we 
summarize historical estimates, 1961 
estimates from the Bureau of Sport 
Fisheries and Wildlife (BSFW) that 
resulted from a rangewide survey 
following large-scale poisoning efforts, 
and the most recent available estimates. 
Different methodologies were used at 
different times and in different locales 
to derive the various estimates 
presented; however, these estimates are 
the best available and are comparable 
for the purpose of determining general 
population trends on the scale of order- 
of-magnitude changes. Methods have 
improved in recent years with the 
advent of tools such as aerial survey, 
satellite imagery, and geographic 
information systems (GIS). 
Consequently, estimates that use these 
tools can be expected to be more 
accurate. 

TABLE 1—STATEWIDE OCCUPIED HABITAT ESTIMATES FOR THE BLACK-TAILED PRAIRIE DOG 

State or country Historical acres 
(hectares) 

1961 (BSFW) acres 
(hectares) 

Most recent acres 
(hectares) 

Arizona ................................................. 650,000 (263,045) (Van Pelt 2007) .... 0 0. 
Colorado .............................................. 3,000,000 (1,214,056) (Clark 1989) 

7,000,000 (2,832,799) (Knowles 
1998).

96,000 (38,849) 631,000 (255,356); (Van Pelt 2007). 

Kansas ................................................. 2,000,000 (809,371) (Lantz 1903) 
2,500,000 (1,011,714) (Knowles 
1998).

50,000 (20,234) 130,521 (52,819); (Van Pelt 2007). 

Montana ............................................... 1,471,000 (595,292) (Flath & Clark 
1986) 6,000,000 (2,428,113) 
(Knowles 1998).

28,000 (11,331) 90,000 (364,217); (Van Pelt 2007). 

Nebraska .............................................. 6,000,000 (2,428,113) (Knowles 1998) 30,000 (12,140) 136,991 (55,428); (Van Pelt 2007). 
New Mexico ......................................... >6,640,000 (2,687,112) (Bailey 1932) 17,000 (6,879) 43,639 (17,660); (Van Pelt 2007). 
North Dakota ........................................ 2,000,000 (809,371) (Knowles 1998) .. 20,000 (8,093) 22,396 (9,063); (Van Pelt 2007). 
Oklahoma ............................................. 950,000 (384,451) (Knowles 1998) ..... 15,000 (6,070) 57,677 (23,341) (Van Pelt 2007). 
South Dakota ....................................... 1,757,000 (711,032) (Linder et al. 

1972).
33,000 (13,354) 625,410 (253,094) (Kempema 2007). 

Texas ................................................... 57,600,000 (23,309,892) (Bailey 1905) 26,000 (10,521) 132,515 (53,626) (Van Pelt 2007). 
Wyoming .............................................. 16,000,000 (6,474,970) (Knowles 

1998).
49,000 (19,829) 229,607 (92,918) (Van Pelt 2007). 

United States Total .............................. 78,700,000 (31,848,760) (BFFRF 
1999) 102,600,000 (41,520,746) 
(sum of State average above).

364,000 (147,305) 2,100,000 (849,839). 

Canada ................................................ 2,000 (809) (Knowles 1998) ................ .................................... 2,500 (1,011) (Everest & Tuckwell 
2007). 

Mexico .................................................. 1,384,000 (560,084) (Ceballos et al. 
1993).

.................................... >49,000 (19,829) (List 2001). 

Rangewide ........................................... 80,000,000–104,000,000 
(32,374,851–42,087,306).

.................................... 2,152,000 (870,883). 

Several estimates of historically 
occupied habitat for all species of 
prairie dogs are available; the most 

credible estimates indicate that 
approximately 100,000,000 ac 
(40,000,000 ha) of occupied habitat 

existed rangewide (Anderson et al. 
1986, p. 50; Miller et al. 1996, p. 24; 
Nelson 1919, p. 5). If average historical 
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estimates for each State, Canada, and 
Mexico are summed, the rangewide 
estimate is approximately 104,000,000 
ac (41,600,000 ha). Based on a 
quantification of potential habitat 
throughout the range of the black-tailed 
prairie dog and assuming a 20 percent 
occupancy rate (an average based on 
historical occupation of natural short- 
and mixed-grass prairie available), 
approximately 80,000,000 ac 
(32,000,000 ha) of black-tailed prairie 
dog occupied habitat existed historically 
(Black-footed Ferret Recovery 
Foundation 1999, entire; Ceballos et al. 
1993, p. 109; Whicker and Detling 1988, 
p. 778). Therefore, a reasonable 
rangewide estimate of historically 
occupied habitat for the black-tailed 
prairie dog is 80–100 million ac (32–40 
million ha). 

In 1961, the BSFW, a predecessor of 
the Service, tabulated habitat estimates 
on a county-by-county basis throughout 
the range of all prairie dog species in the 
western United States (BSFW 1961, p. 
1). These estimates were completed by 
District Agents for the Bureau who were 
familiar with the habitat due to their 
past control efforts. The survey was 
completed in response to concerns from 
within the agency regarding possible 
adverse impacts to prairie dogs 
following large-scale poisoning (Oakes 
2000, p. 167). Although the data are 
from 1961, they provide a rangewide 
estimate for a single point in time when 
prairie dogs were reduced to very low 
numbers by intensive government 
poisoning efforts. The survey has been 
cited in other seminal documents, 
including Cain et al. (1972, Appendix 
VIII) and Leopold (1964, p. 38), which 
resulted in significant changes in 
predator and rodent control policies in 
the United States, including a ban of 
Compound 1080, a highly toxic poison 
once widely used to control prairie dogs 
and other mammal species. 

If the most recent estimates of 
occupied habitat are summed for each of 
the States, Canada, and Mexico, the 
rangewide estimate is 2,152,000 ac 
(870,883 ha). Rangewide and Statewide 
trends for area of black-tailed prairie 
dog occupied habitat appear to be 
increasing since the low point following 
a half century of coordinated rangewide 
control efforts. 

Trends from site-specific estimates are 
not always reflected in Statewide 
trends. Site-specific estimates are 
typically derived from field surveys 
related to monitoring or research, and 
include extensive ground-truthing, 
which provides more precise 
assessments. Consequently, site-specific 
estimates are often more accurate than 
Statewide estimates. However, black- 

tailed prairie dog monitoring and 
research are often focused on plague 
epizootics (outbreaks of disease that 
rapidly affect many animals in a specific 
area at the same time). Consequently, 
the trends available regarding site- 
specific occupied habitat estimates often 
include plague-affected sites (see Table 
2 in Threats Analysis Factor C). 

Population Impacts 

Three major impacts, which 
somewhat overlap, have influenced 
historical black-tailed prairie dog 
populations. The first major impact on 
the species was the initial conversion of 
prairie grasslands to cropland in the 
eastern portion of its range from 
approximately the 1880s to the 1920s. 
The conversion of native prairie to 
cropland likely reduced occupied 
habitat in the United States from as 
much as 100 million ac (40 million ha) 
of occupied black-tailed prairie dog 
colonies to about 50 million ac (20 
million ha) or less (Laycock 1987, p. 4; 
Whicker and Detling 1988, p. 778). The 
second major impact on the species was 
large-scale poisoning efforts, conducted 
from approximately 1918 to 1972, to 
reduce competition between prairie 
dogs and domestic livestock (BSFW 
1961, p. 1). Large-scale, repeated control 
efforts likely reduced occupied habitat 
in the United States from about 50 
million ac (20 million ha) to 
approximately 364,000 ac (162,000 ha) 
by 1961 (BSFW 1961). The third major 
impact on the species was the 
inadvertent introduction of an exotic 
disease, sylvatic plague, into North 
American ecosystems around 1900. The 
first recorded impacts on the black- 
tailed prairie dog were recorded in 1946 
(Miles et al. 1952, p. 41). 

Threats Analysis 

Section 4 of the Act (16 U.S.C. 1533) 
and implementing regulations at 50 CFR 
424 set forth the procedures for adding 
species to the Federal Lists of 
Endangered and Threatened Wildlife 
and Plants. A species may be 
determined to be an endangered or 
threatened species due to one or more 
of the five factors described in section 
4(a)(1) of the Act: (A) The present or 
threatened destruction, modification, or 
curtailment of habitat or range; (B) 
overutilization for commercial, 
recreational, scientific, or educational 
purposes; (C) disease or predation; (D) 
the inadequacy of existing regulatory 
mechanisms; or (E) other natural or 
manmade factors affecting its continued 
existence. Listing actions may be 
warranted based on any of the above 
threat factors, singly or in combination. 

Under the Act, a threatened species is 
defined as a species that is likely to 
become an endangered species within 
the foreseeable future throughout all or 
a significant portion of its range. An 
endangered species is defined as a 
species that is in danger of extinction 
throughout all or a significant portion of 
its range. We evaluated each of the five 
listing factors to determine whether the 
level of threat identified by information 
in the petition or in our files was 
substantial and indicated that listing the 
black-tailed prairie dog as threatened or 
endangered may be warranted. Our 
evaluation is presented below. 

We placed the threats listed in the 
petition under the most appropriate 
listing factor. However, we recognize 
that several potential threats affecting 
the species might be considered under 
more than one factor. For example, 
poisoning can affect black-tailed prairie 
dog habitat (Factor A), and can be 
affected by State and Federal regulatory 
mechanisms (Factor D), but is primarily 
addressed in this finding under Factor 
E (other natural or manmade factors). 

A. The Present or Threatened 
Destruction, Modification, or 
Curtailment of Its Habitat or Range 

Information Provided in the Petition 

The petitioners assert that several 
factors are affecting black-tailed prairie 
dog and its habitat, including that: 

(1) Conversion to cropland, resulting 
in habitat loss, is likely increasing due 
to the demand for corn-based ethanol 
for vehicle fuel and the removal of land 
from the Conservation Reserve Program 
(CRP) for increased corn production; 

(2) Urbanization is a threat to the 
species and its habitat, especially in the 
Front Range of Colorado; 

(3) Oil, gas, and mineral extraction 
cause habitat degradation and loss, and 
increased habitat fragmentation; 

(4) The loss of prairie dogs from 
shooting, plague, and poisoning causes 
a corresponding loss of habitat, 
primarily due to degraded habitat, 
decreased grassland productivity, and 
eventual burrow collapse; and 

(5) Livestock grazing and fire 
suppression negatively impact black- 
tailed prairie dog habitat by allowing 
the proliferation of woody plants and 
noxious weeds that replace native forage 
species. 

Response 

In some instances, black-tailed prairie 
dog habitat is currently being destroyed, 
modified, or curtailed by: (1) 
Conversion of native prairie habitat to 
cropland; (2) urbanization; (3) oil, gas, 
and mineral extraction; (4) habitat loss 
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caused by loss of prairie dogs; and (5) 
livestock grazing, fire suppression, and 
weeds. However, extensive rangeland 
remains available for potential 
expansion of black-tailed prairie dog 
occupied habitat. 

The most substantial cause of habitat 
destruction that we are able to quantify 
is cropland development. Conversion of 
the native prairie to cropland has largely 
progressed across the species’ range 
from east to west; the most intensive 
agricultural use is in the eastern portion 
of the species’ range. By 1999, 
approximately 37 percent of the 
historical suitable habitat within the 
species’ range had been converted to 
cropland uses (Black-footed Ferret 
Recovery Foundation 1999, entire). The 
Natural Resources Conservation Service 
quantified land cover and use changes 
from 1982 to 1997; the 11 States within 
the historical range of the species 
experienced an estimated 2 percent loss 
of rangeland during this time period 
(U.S. Department of Agriculture 2000, 
pp. 18–24). When the 2 million ac (1.6 
million ha) of currently occupied 
habitat is contrasted with the 342 
million ac (139 million ha) of remaining 
non-Federal rangeland (statistics for 
Federal land were unavailable), it 
appears that sufficient potential habitat 
still occurs in each of the 11 States 
within the historical range of the species 
to accommodate large expansions of 
black-tailed prairie dog populations. 
This estimate of potential habitat 
includes rangeland Statewide, but does 
not include pasture or CRP lands, 
because these areas were not included 
in the analysis. However, prairie dogs 
do use pasture, and therefore this 
estimate is considered conservative. 

Urbanization is occurring within 
portions of the black-tailed prairie dog 
range, particularly the Front Range of 
Colorado. However, on a larger 
Statewide or rangewide context, loss of 
habitat due to urbanization is not 
significant, given the recent Statewide 
estimates of occupied habitat in 
Colorado and elsewhere (Table 1). The 
accuracy of the 2004 Colorado Division 
of Wildlife (CDOW) estimate of 631,000 
ac (255,000 ha) of occupied habitat in 
Colorado is questioned by the 
petitioners. Other recent estimates of 
occupied habitat available for Colorado 
include: 461,000 ac (187,000 ha), 
calculated from Tipton et al. (2008, p. 
1002); a minimum of 788,000 ac 
(319,000 ha) of occupied habitat (CDOW 
2007, entire); and a minimum of 
215,000 ac (87,000 ha) of active 
occupied habitat (EDAW 2000, p. 20). 
Each of these estimates for Colorado 
indicates a substantial increase in 
occupied habitat since 1961. 

Oil, gas, and mineral extraction are 
occurring within portions of the black- 
tailed prairie dog range. However, no 
information provided by the petitioners 
or readily available in our files 
quantifies the impacts. Additionally, 
population trends do not suggest that 
oil, gas, and mineral extraction are a 
limiting factor for the species. 

Black-tailed prairie dogs do affect 
their own habitat. The loss or reduction 
of prairie dogs in areas can result in that 
habitat becoming degraded. However, 
documentation of prairie dog effects on 
habitat is mixed. Black-tailed prairie 
dogs can have a positive effect on 
habitat (Johnson-Nistler et al. 2004, p. 
641; Koford 1958, pp. 43–62; Kotliar et 
al. 1999, p. 178; Lantz et al. 2006, p. 
2671); positive effects have been 
particularly notable in the southwestern 
portion of the species’ range where the 
foraging and clipping habits of prairie 
dogs destroy seedlings of undesirable 
shrub and tree species that may invade 
and eventually convert grasslands, and 
aeration of soil from burrow 
construction increases growth of grasses 
(Davis 1974, p. 156; Fagerstone and 
Ramey 1996, p. 89; Koford 1958, pp. 43– 
62; List et al. 1997, p. 150; Weltzin et 
al. 1997, pp. 758–760). Black-tailed 
prairie dogs also may have a neutral 
habitat effect, i.e., a balance between 
clipping vegetation that could be forage 
for cattle and improving the protein 
content of remaining grass, or negative 
habitat effect by reducing grass species 
and causing conversion to forb species 
undesirable for cattle (Bonham and 
Lerwick 1976, p. 225; Fagerstone and 
Ramey 1996, p. 88; Johnson-Nistler et 
al. 2004, p. 641; Klatt and Hein 1978, p. 
316; Koford 1958, pp. 43–62). No 
information provided by the petitioners 
or readily available in our files 
quantifies the overall impact that black- 
tailed prairie dogs have on their own 
habitat. However, extensive rangeland 
remains available for potential 
expansion of black-tailed prairie dog 
habitat (U.S. Department of Agriculture 
2000, pp. 18–24). 

Information exists regarding the 
increase of nonnative plant species in 
the presence of overgrazing and the 
absence of fire. However, the impact of 
plant composition on habitat suitability 
for black-tailed prairie dogs is 
contradictory (Cerovski 2004, p. 101; 
Detling 2006, p. 115; Koford 1958, pp. 
43–62; Uresk et al. 1981, p. 200; 
Vermeire 2004, p. 691). Available 
information indicates that livestock 
grazing typically encourages black- 
tailed prairie dog expansion (Andelt 
2006, p. 131; Fagerstone and Ramey 
1996, p. 88; Forest 2005, p. 528; 
Groombridge 1992, p. 290; Hubbard and 

Schmitt 1983, p. 30; Koford 1958, p. 68; 
Marsh 1984, p. 203; Osborn and Allan 
1949, p. 330; Snell 1985, p. 30; Snell 
and Hlavachick 1980, p. 240; Uresk et 
al. 1981, p. 200; U.S. Forest Service 
1995, p. 5; U.S. Forest Service 1998, p. 
4; Wuerthner 1997, pp. 460–461). 
Additionally, extensive rangeland 
remains available for potential 
expansion of occupied habitat (U.S. 
Department of Agriculture 2000, pp. 18– 
24). 

Summary of Factor A 

On the basis of our evaluation of the 
most recent Statewide estimates of 
occupied habitat and the amount of 
potential habitat available for 
expansion, we determined that the 
petition does not present substantial 
information indicating that listing the 
black-tailed prairie dog may be 
warranted due to the present or 
threatened destruction, modification, or 
curtailment of its habitat or range. The 
threat to prairie dogs presented by 
sylvatic plague is addressed under 
Factor C, and the threat presented by 
poisoning is addressed under Factor E. 

B. Overutilization for Commercial, 
Recreational, Scientific, or Educational 
Purposes 

Information Provided in the Petition 

The petitioners assert that recreational 
shooting of black-tailed prairie dogs and 
collecting for the pet trade are threats to 
the black-tailed prairie dog; they 
indicate that shooting is of special 
concern because of the cumulative effect 
of localized extirpation across the 
species’ range. The petitioners indicate 
that shooting causes both direct effects 
(mortality) and indirect effects such as 
behavioral changes, diminished 
reproduction and body condition, and 
emigration. The petitioners indicate that 
the number of shooters is increasing, 
and the technology available to them is 
advancing. 

The petitioners do not believe that 
collecting for the pet trade has as great 
an impact as several other factors, but 
suggest that pet prairie dogs infected 
with an exotic disease could be released 
into the wild, which could pose a risk 
to wild black-tailed prairie dogs. 

Response 

Recreational shooting of black-tailed 
prairie dogs can reduce population 
densities, cause behavioral changes, 
diminish reproduction and body 
condition, increase emigration, and 
cause extirpation in isolated 
circumstances (Knowles 1988, p. 54; 
Pauli 2005, p. 1; Reeve and Vosburgh 
2006, p. 144; Stockrahm 1979, pp. 80– 
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84; Vosburgh 1996, pp. 13, 15, 16, and 
18; Vosburgh and Irby 1998, pp. 366– 
371). However, available information 
indicates that populations can recover 
from very low numbers following 
intensive shooting (Cully and Johnson 
2006, pp. 6–7; Dullum et al. 2005, p. 
843; Knowles 1988, p. 12; Pauli 2005, p. 
17; Vosburgh 1996, pp. 16, 31). Based 
on the research cited in this paragraph, 
it appears that a typical scenario is that 
either: (1) Once populations have been 
reduced, shooters go elsewhere and 
populations are allowed to recover; or 
(2) shooting maintains reduced 
population size at specific sites. 
Research does not further clarify or 
quantify these factors, and shooting, 
investigated separately from other threat 
factors, does not appear to have a 
significant impact on black-tailed 
prairie dogs, overall. We do not have an 
analysis on rangewide impacts of 
shooting on prairie dogs. 

Many landowners maintain prairie 
dog populations and derive income 
from charging people for recreational 
shooting. Monetary gain from shooting 
fees may motivate landowners to 
preserve prairie dog colonies for future 
shooting opportunities, which is 
currently an alternative to eradicating 
them by poisoning (Reeve and Vosburgh 
2006, pp. 154–155; Vosburgh and Irby 
1998, pp. 366–371). 

Substantial information is not 
presented by the petitioners or available 
in our files to evaluate potential effects 
of collecting or the spread of disease 
resulting from the pet trade. 

Summary of Factor B 
Recreational shooting of prairie dogs 

can cause localized effects. However, 
much of the literature documenting 
effects from shooting of prairie dogs also 

describes subsequent rebounds in local 
populations; extirpations, while 
documented, are rare and, therefore, not 
a significant threat to the species. 
Recent Statewide estimates of occupied 
habitat further reinforce this observation 
by documenting population increases in 
areas subject to shooting. We conclude 
that neither shooting nor the pet trade 
is a threat to the black-tailed prairie dog. 
On the basis of our evaluation, we 
determined that the petition does not 
present substantial information 
indicating that listing the black-tailed 
prairie dog may be warranted due to 
overutilization for commercial, 
recreational, scientific, or educational 
purposes. 

C. Disease and Predation 

Information Provided in the Petition 

The petitioners assert that sylvatic 
plague causes mortality rates 
approaching 100 percent in infected 
colonies. They indicated that evidence 
is too preliminary to say that high levels 
of exposure are necessary before prairie 
dogs contract plague, or to say that 
prairie dogs have a limited immune 
response to plague. The petitioners 
challenge studies indicating that 
isolated, low density populations are 
protected from plague, and indicating 
that some sites have recovered to pre- 
plague levels. They note that in recent 
years several epizootics have occurred, 
and that plague has expanded into 
South Dakota. They also note that 
although not a rangewide threat, prairie 
dogs also are susceptible to tularemia 
and monkeypox. 

Response 

Plague is an exotic disease foreign to 
the evolutionary history of North 

American prairie dogs. It is caused by 
the bacterium Yersinia pestis, which 
fleas acquire by biting infected animals, 
and subsequently transmit via a bite to 
other animals. The disease also can be 
transmitted through pneumonic 
(airborne) or septicemic (blood) 
pathways from infected to disease-free 
animals (Barnes 1993, p. 28; Cully et al. 
2006, p. 158; Ray and Collinge 2005, p. 
203; Rocke et al. 2006, p. 243; Webb et 
al. 2006, p. 6236). Plague was first 
observed in wild rodents in North 
America near San Francisco, California 
in 1903 (Eskey and Haas 1940, p. 1), and 
was first documented in black-tailed 
prairie dogs in Texas in 1946 (Miles et 
al. 1952, p. 41). 

Black-tailed prairie dogs are very 
sensitive to plague, and mortality 
frequently reaches 100 percent (Barnes 
1993, p. 28). Two patterns of die-offs are 
typically described for black-tailed 
prairie dogs: (1) A rapid and nearly 100 
percent die-off with incomplete 
recovery, such as has occurred at the 
Rocky Mountain Arsenal and the 
Comanche National Grassland in 
Colorado (Cully and Williams 2001, pp. 
899–903); and (2) a partial die-off 
resulting in smaller, but stable, 
populations and smaller, more 
dispersed colonies, such as has occurred 
at the Cimarron National Grassland 
(Cully and Williams 2001, pp. 899–903). 
Several researchers have suggested that 
the response of black-tailed prairie dogs 
to plague may vary based on population 
density or degree of colony isolation 
(Cully 1989, p. 49; Cully and Williams 
2001, pp. 899–903; Lomolino et al. 
2003, pp. 118–119). Table 2 illustrates 
die-offs and extent of recovery for 
several well-studied sites that have 
experienced plague epizootics. 

TABLE 2—SITE-SPECIFIC ESTIMATES OF OCCUPIED BLACK-TAILED PRAIRIE DOG HABITAT OVER TIME 
(IN ACRES (HECTARES)) 

Site 1st Estimate 2nd Estimate 3rd Estimate 4th Estimate 5th Estimate 

Comanche NG, CO .... 5,000 (2,023) in 1995 
(Augustine et al. 2008).

1,600 (647) in 1999 
(PP) (Augustine et 
al. 2008).

10,700 (4,330) in 
2005 (Augustine et 
al. 2008).

3,000 (1,214) in 
2006 (PP) (Augus-
tine et al. 2008).

Pueblo Chemical 
Depot, CO.

4,333 (1,753) in 1998 
(Young 2008).

67 (27) in 2000 (PP) 
(Young 2008).

3,423 (1,385) in 
2005 (Young 
2008).

2,712 (1,097) in 
2006 (PP) (Young 
2008).

Rocky Mtn Arsenal, 
CO.

4,574 (1,851) in 1988 
(Seery 2001).

247 (99) in 1989 
(PP) (Seery 2001).

2,429 (982) in 1994 
(Seery 2001).

22 (8) in 1995 (PP) 
(Seery 2001).

1,646 (666) in 2000 
(Seery 2001). 

N. Cheyenne Res., 
MT.

10,720 (4,338) in 1990 
(Larson 2008).

378 (152) in 1995 
(PP) (Fourstar 
1998).

3,300 (1,335) in 
2001 (Vosburgh 
2003).

3,913 (1,585) in 
2003 (Vosburgh 
2003).

5,683 (2,299) in 
2006 (Larson 
2008). 

Kiowa/Rita Blanca NG, 
TX, OK, NM.

1,600 (647) in 1999 
(Cully & Johnson 
2006).

6,800 (2,751) in 
2003 (Cully & 
Johnson 2006).

4,500 (1,821) in 
2004 (PP) (Cully & 
Johnson 2006).

3,000 (1,214) in 
2005 (PP) (Cully & 
Johnson 2006).

Thunder Basin NG, 
WY.

16,300 (6,596) in 2001 
(Cully & Johnson 
2006).

1,600 (647) in 2002 
(PP) (Cully & 
Johnson 2006).

9,000 (3,642) in 
2003 (Byer 2003).

PP = post-plague. 
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Some studies have documented the 
development of antibodies in black- 
tailed prairie dogs surviving a plague 
epizootic. In one Colorado site, over 50 
percent of survivors developed 
antibodies (Pauli 2005, pp. 1, 71). 
Recent laboratory research indicates 
that, at low levels of exposure, a small 
percentage of black-tailed prairie dogs 
show some immune response and 
consequently some resistance to plague, 
indicating that a plague vaccine may be 
developed in the future (Creekmore et 
al. 2002, pp. 32, 38). Preliminary work 
has demonstrated significantly higher 
antibody titers and survival rates in 
vaccinated black-tailed prairie dogs that 
were challenged with the plague 
bacterium (Mencher et al. 2004, pp. 5, 
8–9). Oral vaccination may be effective 
for managing plague epizootics in free- 
ranging prairie dog populations by 
reducing mortality in exposed 
individuals (Mencher et al. 2004, pp. 
8–9). 

Since the black-tailed prairie dog was 
removed from the candidate list in 2004, 
plague has expanded its range into 
South Dakota, previously the only State 
where plague had not been documented 
in prairie dogs (Service 2005, p. 1). 
Despite 3 years of dusting prairie dog 
burrows in portions of the area with 
insecticide, in 2008, the disease reached 
the black-footed ferret recovery area in 
Conata Basin (Larson 2008, entire). 
Approximately 9,000 ac (3,600 ha) have 
been affected through June 2008 in 
Conata Basin (Griebel 2008, entire). 
Conata Basin is one of the largest 
remaining black-tailed prairie dog 
complexes, and is the most successful 
recovery site in North America for the 
endangered black-footed ferret. Plague 
also has been documented on Pine 
Ridge and Cheyenne River Reservations 
in South Dakota (Mann-Klager 2008, 
entire). The establishment of sylvatic 
plague in South Dakota could have a 
significant impact on both the black- 
tailed prairie dog and the black-footed 
ferret (Creekmore et al. 2002, p. 38). 

Tularemia and monkeypox are 
diseases that have had impacts on 
captive black-tailed prairie dogs 
associated with the pet trade; however, 
we have no information to indicate that 
either of these diseases are a concern for 
wild prairie dogs. 

Summary of Factor C 
Some encouraging information 

regarding plague is available, 
particularly the development of a 
vaccine to improve management of 
plague in prairie dog populations. 
However, information indicates that 
plague has expanded its range in recent 
years and has caused population 

declines at several sites. On the basis of 
our evaluation, we determined that the 
petition presents substantial 
information to indicate that listing the 
black-tailed prairie dog as a threatened 
or endangered species may be warranted 
due to sylvatic plague. 

On the basis of our evaluation, we 
determined that the petition does not 
present substantial information 
indicating that listing the black-tailed 
prairie dog may be warranted due to 
tularemia or monkeypox. 

D. The Inadequacy of Existing 
Regulatory Mechanisms 

Information Provided in the Petition 

The petitioners assert that regulatory 
actions influencing habitat loss, 
shooting, the pet trade, sylvatic plague, 
and chemical control are inadequate to 
mitigate impacts from these threats. 
They indicate that: (1) Most of the 
regulations that promote black-tailed 
prairie dog conservation, enacted after 
the 1998 petitions to list the species, 
have been rescinded or weakened; (2) 
Federal, State, and Tribal regulations 
and local statutes and policies enacted 
since removal of the black-tailed prairie 
dog from the candidate list in 2004 favor 
killing rather than preserving the 
species; and (3) regulatory mechanisms 
pertaining to oil and gas development 
on Federal lands are inadequate and 
lack safeguards for black-tailed prairie 
dogs. 

Response 

Many of the regulations promoting 
prairie dog conservation enacted after 
the 1998 petitions to list the black-tailed 
prairie dog have been rescinded or 
weakened. Regulations enacted since 
removal of the black-tailed prairie dog 
from the candidate list in 2004 have not 
favored preservation of the species. 
Several notable examples are presented 
in the petition or readily available in 
our files, including: 

(1) The U.S. Environmental Protection 
Agency (EPA) has not provided annual 
records to the Service on the amount of 
acreage poisoned with zinc phosphide 
or the amount of chemical sold, despite 
this reporting being included as a 
‘‘Reasonable and Prudent Alternative’’ 
in a 1993 Biological Opinion (Service 
1993, p. II–107). EPA did not agree to 
collect or provide this data in response 
to the Biological Opinion. On April 25, 
2002, we sent a letter to EPA requesting 
any records on the amount of zinc 
phosphide sold or acres poisoned; EPA 
responded that they were not obligated 
to provide this information. Having 
records of this information would 
enable us to monitor the rangewide 

effects of poisoning on black-tailed 
prairie dogs, and the endangered black- 
footed ferret, whose primary prey is the 
black-tailed prairie dog. 

(2) The EPA has not initiated 
additional formal consultation, 
following the 1993 Biological Opinion, 
regarding the recent permitting of 
chlorophacinone and diphacinone (both 
anticoagulants) to poison prairie dogs, 
despite their statement that additional 
consultation may be necessary if any 
new uses of these pesticides are 
proposed (EPA 1998, p. 109). Use of 
these two chemicals constitutes new 
uses because neither poison was 
registered for field use on prairie dogs 
at the time of the 1993 Biological 
Opinion. Secondary poisoning has been 
documented in the field in a badger and 
a bald eagle; additionally, many other 
species, including the black-footed 
ferret, are known to be highly 
susceptible to both chlorophacinone 
and diphacinone. 

(3) The U.S. Forest Service weakened 
their restrictions on poisoning by 
rescinding a 2000 policy letter regarding 
control of black-tailed prairie dogs 
(Manning 2004, entire), which allowed 
for expansion of poisoning on their 
lands. 

(4) The State of Montana changed the 
dual status of the species from 
‘‘nongame wildlife in need of 
management’’ and ‘‘vertebrate pest’’ to 
the single status of ‘‘vertebrate pest’’ 
(Hanebury 2007, entire), which eases 
restrictions on prairie dog poisoning. 

(5) The State of South Dakota 
weakened the designation of ‘‘species of 
management concern’’ for the black- 
tailed prairie dog by designating it as a 
pest if: Plague is reported east of the 
Rocky Mountains, the Statewide 
population is greater than 145,000 ac 
(59,000 ha), or the species is colonizing 
within a 1-mile (1.6-kilometer) buffer 
around concerned landowners (South 
Dakota State Legislature 2005, entire). 
Currently all of these criteria are being 
met; therefore, the species is considered 
a pest in South Dakota, which eases 
restrictions on prairie dog poisoning. 

(6) Since 2004, State agricultural 
departments have issued permits 
authorizing the use of chlorophacinone 
for poisoning prairie dogs in Colorado, 
Kansas, Nebraska, Oklahoma, Texas, 
and Wyoming. 

(7) Since 2004, State agricultural 
departments have issued permits 
authorizing the use of diphacinone for 
poisoning prairie dogs in Colorado, 
Kansas, Nebraska, Texas, and Wyoming. 

Following the 1998 petitions to list 
the black-tailed prairie dog, 
representatives from each State wildlife 
agency within the historical range of the 
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species formed the Prairie Dog 
Conservation Team. The Team 
developed ‘‘A Multi-State Conservation 
Plan for the Black-tailed Prairie Dog, 
Cynomys ludovicianus, in the United 
States’’ (Luce 2002, p. 2). The purpose 
of this Multi-State Plan was to provide 
standards for future prairie dog 
management within the 11 States. The 
Multi-State Plan endorsed the following 
minimum 10-year target objectives: (1) 
Maintain at least the currently occupied 
acreage of black-tailed prairie dog 
habitat in the United States; (2) increase 
to at least 1,693,695 ac (685,946 ha) of 
occupied black-tailed prairie dog 
acreage in the United States by 2011; (3) 
maintain at least the current black-tailed 
prairie dog occupied acreage in the 2 
complexes greater than 5,000 ac (2,025 
ha) that now occur on and adjacent to 
Conata Basin-Buffalo Gap National 
Grassland, South Dakota, and Thunder 
Basin National Grassland, Wyoming; (4) 
develop and maintain a minimum of 9 
additional complexes greater than 5,000 
ac (2,025 ha), with each State managing 
or contributing to at least one complex 
greater than 5,000 ac (2,025 ha) by 2011; 
(5) maintain at least 10 percent of total 
occupied acreage in colonies or 
complexes greater than 1,000 ac (400 ha) 
by 2011; and (6) maintain distribution 
over at least 75 percent of the counties 
in the historical range, or at least 75 
percent of the historical geographic 
distribution. Objectives 3, 4, 5, and 6 
have not yet been met; however, 
objectives 4 and 5 need not be met until 
2011. 

States also agreed to draft Statewide 
management plans. Colorado has 
finalized a conservation plan for 
grassland species that supports and 
meets the objectives of the Multi-State 
Plan. Kansas, Oklahoma, and Texas 
have finalized management plans that 
support the Multi-State Plan objectives, 
but have not yet met all of those 

objectives. Montana, New Mexico, 
North Dakota, and South Dakota have 
finalized management plans that do not 
support or meet all of the objectives of 
the Multi-State Plan. Arizona, Nebraska, 
and Wyoming have draft plans that were 
not approved by their Wildlife 
Commissions. 

Summary of Factor D 

On the basis of our evaluation, we 
determined that the petition presents 
substantial information to indicate that 
listing the black-tailed prairie dog as a 
threatened or endangered species may 
be warranted due to the inadequacy of 
existing regulatory mechanisms, 
particularly regarding poisoning, which 
is discussed further under Factor E. 

E. Other Natural or Manmade Factors 
Affecting Continued Existence 

Information Provided in the Petition 

The petitioners assert that several 
other threat factors are affecting the 
black-tailed prairie dog, including that: 

(1) The historical loss of 
approximately one-third of the species’ 
potential habitat has resulted in black- 
tailed prairie dog populations, 
particularly in the eastern portion of the 
species’ range, remaining vulnerable to 
stochastic events. 

(2) The agricultural industry has put 
pressure on elected officials to increase 
both the methods and public financial 
assistance available to eradicate prairie 
dogs, promoting intolerance of the 
species, and that these officials have, in 
turn, put pressure on public land and 
wildlife managers to eradicate prairie 
dogs and halt initiatives to protect them; 
the majority of States with black-tailed 
prairie dogs have supported increased 
lethal control of prairie dogs, including 
the approval of anticoagulants; 

(3) While drought is a natural 
phenomenon, its effects are exacerbated 

by the other stressors affecting the 
species; and 

(4) Climate change may contribute to 
invasion of noxious weeds and 
exacerbate the effects of habitat 
fragmentation. 

Response 

The black-tailed prairie dog evokes 
strong emotions in many people, which 
may affect regulations, recreational 
shooting, and poisoning. However, no 
information presented by the 
petitioners, or available in our files, 
quantifies the effects of intolerance 
separately from the actual threat factors. 
Therefore, we only address the latter. 

The information presented by the 
petitioners and available in our files 
indicates that, in States with recent data 
available, including South Dakota and 
Wyoming, the extent of poisoning may 
have increased since the black-tailed 
prairie dog was removed from the 
candidate list in 2004 (Cerovski 2004, p. 
101; Kempema 2007, p. 8). Table 3 
includes the total sales of zinc 
phosphide bait by the South Dakota bait 
station in the 4 years prior to candidate 
removal. South Dakota is the only State 
that has been permitted by EPA to 
manufacture and sell zinc phosphide. 
Sales from the South Dakota bait station 
are largely limited to South Dakota, 
Wyoming, and Nebraska. The States of 
Colorado, Kansas, Montana, New 
Mexico, North Dakota, Oklahoma, and 
Texas acquire zinc phosphide from 
various manufacturers, but no recent 
information regarding sales has been 
made available to us. Additionally, as 
described in Factor D, other methods of 
prairie dog control have expanded since 
2004, because the anticoagulants 
chlorophacinone and diphacinone were 
approved for use in Colorado, Kansas, 
Nebraska, Oklahoma, Texas, and 
Wyoming. 

TABLE 3—SALES OF ZINC PHOSPHIDE BAIT PRIOR (FRIDLEY 2003, ENTIRE) AND SUBSEQUENT TO (KEMPEMA 2007, P. 8; 
LARSON 2008, ENTIRE) REMOVAL OF THE BLACK-TAILED PRAIRIE DOG FROM THE CANDIDATE LIST 

Amount of bait sold in pounds 
(kilograms) Year 

42,400 (19,323) ............................................................................................................................................... 2000 
26,775 (12,145) ............................................................................................................................................... 2001 
42,500 (19,278) ............................................................................................................................................... 2002 
97,950 (44,429) ............................................................................................................................................... 2003 

Species removed from candidate list. 
334,900 (151,908) ........................................................................................................................................... 2004 
191,775 (86,988) ............................................................................................................................................. 2005 
307,900 (139,661) ........................................................................................................................................... 2006 
241,625 (109,599) ........................................................................................................................................... 2007 

If all of the bait sold by the South 
Dakota bait station were applied at the 

recommended rate of 1/3 pound per 
acre (Hygnstrom et al. 1994, p. B–89), 

this would equate to approximately 
128,000 ac (52,000 ha) poisoned in 

VerDate Aug<31>2005 19:35 Dec 01, 2008 Jkt 217001 PO 00000 Frm 00024 Fmt 4702 Sfmt 4702 E:\FR\FM\02DEP1.SGM 02DEP1m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 P
R

O
P

O
S

A
LS



73219 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Proposed Rules 

2000, 80,000 ac (33,000 ha) in 2001, 
128,000 ac (52,000 ha) in 2002, 294,000 
ac (119,000 ha) in 2003, 1,005,000 ac 
(407,000 ha) in 2004, 575,000 ac 
(233,000 ha) in 2005, 924,000 ac 
(374,000 ha) in 2006, and 725,000 ac 
(294,000 ha) in 2007. To provide some 
perspective, if the current estimate from 
Table 1 of approximately 2.1 million ac 
(850,000 ha) of occupied habitat in the 
United States is used, enough poison 
has been sold by this single facility 
since 2004 to poison all occupied 
habitat in the United States with enough 
remaining to poison an additional 1 
million ac (400,000 ha). This scenario 
does not include the possibility of 
individuals stockpiling poison, or 
applying it at rates greater than 1/3 
pound per acre. 

Prairie dogs were extirpated from 
Arizona through poisoning campaigns 
that occurred in the early 1900s (Van 
Pelt 2007). As noted in the Population 
Estimates section of this document, that 
extirpation took place during a 
relatively unregulated period of large- 
scale extermination efforts using a 
highly toxic poison (Compound 1080). 

Drought is a natural and cyclical 
occurrence within the range of the 
black-tailed prairie dog to which the 
animal has adapted (Forrest 2005, p. 
528). It has been noted that, in at least 
some instances, occupied habitat tends 
to increase during periods of drought, 
and densities decrease, because animals 
spread out in search of food (Young 
2008, p. 5). However, no information 
presented by the petitioners, or in our 
files, quantifies the effect of drought, 
singly or in conjunction with other 
threats, on the species rangewide. 

The impacts of stochastic events and 
climate change on prairie dog 
populations are speculative. No 
information presented by the 
petitioners, or available in our files, 
quantifies these effects. No information 
on the direct relationship between 
climate change and population trends is 
available. Currently, black-tailed prairie 
dogs occupy, in fragmented 
populations, 2.1 million acres across 11 
States; therefore, it is unlikely that 
stochastic events pose a threat to the 
species. In addition, extensive 
rangeland remains available for 
potential expansion of black-tailed 
prairie dog habitat (U.S. Department of 
Agriculture 2000, pp. 18–24). Therefore 
the threat of stochastic events does not 
appear to be significant. 

Summary of Factor E 
On the basis of our evaluation, we 

determined that the petition presents 
substantial information to indicate that 
listing the black-tailed prairie dog as a 

threatened or endangered species may 
be warranted due to poisoning of black- 
tailed prairie dogs. 

We determined that the petition does 
not present substantial information 
indicating that listing the black-tailed 
prairie dog may be warranted due to 
intolerance to or misconceptions about 
prairie dogs. We also determined that 
the petition does not present substantial 
information indicating that listing the 
black-tailed prairie dog may be 
warranted due to stochastic events, 
drought, or climate change. 

Finding 

We have assessed information 
provided by the petitioners and readily 
available in our files. On the basis of our 
evaluation, we find that the petition 
presents substantial information 
indicating that listing the black-tailed 
prairie dog under the Act may be 
warranted based on threats associated 
with Factor C (sylvatic plague), Factor D 
(inadequate Federal and State 
regulations), and Factor E (poisoning). 
Therefore, we are initiating a status 
review to determine whether listing the 
black-tailed prairie dog under the Act is 
warranted. 

We determined that an emergency 
listing is not warranted at this time, 
because available information regarding 
Statewide populations indicates stable 
to increasing trends since 1961. 
However, if at any time we determine 
that emergency listing of the black- 
tailed prairie dog is warranted, we will 
initiate an emergency listing. 

The petitioners also request that 
critical habitat be designated for the 
species concurrent with final listing 
under the Act. We consider the need for 
critical habitat designation when listing 
species. If we determine in our 12- 
month finding following the status 
review of the species that listing the 
black-tailed prairie dog is warranted, we 
will address the designation of critical 
habitat in the subsequent proposed rule. 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 622 

[Docket No. 070719384–81468–03] 

RIN 0648–AV80 

Fisheries of the Caribbean, Gulf of 
Mexico, and South Atlantic; Reef Fish 
Fishery of the Gulf of Mexico; Gulf of 
Mexico Gag Grouper Management 
Measures 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Temporary rule; interim 
measures; request for comments. 

SUMMARY: This final rule implements 
temporary measures to reduce 
overfishing of gag in the Gulf of Mexico 
(Gulf). This final rule reduces the 
commercial quota for gag, establishes a 
gag bag limit within the grouper 
aggregate bag limit, and extends the 
recreational closed season for gag. In 
addition, if Federal regulations 
applicable to gag, red snapper, gray 
triggerfish, or greater amberjack are 
more restrictive than state regulations, 
this rule requires vessels with Federal 
reef fish permits to comply with Federal 
regulations regardless of where such 
fish are harvested. The intended effect 
is to reduce overfishing of gag and 
increase compliance with Federal 
regulations designed to end overfishing 
or rebuild overfished reef fish stocks in 
the Gulf. 
DATES: This rule is effective January 1, 
2009 through May 31, 2009. Comments 
must be received no later than 5 p.m., 
eastern time, on January 2, 2009. 
ADDRESSES: You may submit comments 
on this temporary rule, identified by 
‘‘0648–AV80, by any of the following 
methods: 

• Electronic Submissions: Submit all 
electronic public comments via the 
Federal e-Rulemaking Portal: http:// 
www.regulations.gov. 
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• Mail: Peter Hood, Southeast 
Regional Office, NMFS, 263 13th 
Avenue South, St. Petersburg, FL 33701. 

• Fax: 727–824–5308; Attention: 
Peter Hood. 

Instructions: All comments received 
are a part of the public record and will 
generally be posted to http:// 
www.regulations.gov without change. 
All Personal Identifying Information (for 
example, name, address, etc.) 
voluntarily submitted by the commenter 
may be publicly accessible. Do not 
submit Confidential Business 
Information or otherwise sensitive or 
protected information. 

To submit comments through the 
Federal e-Rulemaking Portal: http:// 
www.regulations.gov, enter ‘‘NOAA– 
NMFS–2008–0291’’ in the keyword 
search, then select ‘‘Send a Comment or 
Submission.’’ NMFS will accept 
anonymous comments (enter N/A in the 
required fields, if you wish to remain 
anonymous). You may submit 
attachments to electronic comments in 
Microsoft Word, Excel, WordPerfect, or 
Adobe PDF file formats only. 

Copies of documents supporting this 
rule may be obtained from Peter Hood, 
Southeast Regional Office, NMFS, 263 
13th Avenue South, Saint Petersburg, 
FL 33701. 
FOR FURTHER INFORMATION CONTACT: 
Peter Hood, telephone: 727–551–5784, 
fax: 727–824–5308, e-mail: 
peter.hood@noaa.gov. 

SUPPLEMENTARY INFORMATION: Gag are a 
part of the shallow-water grouper 
fishery of the Gulf of Mexico and are 
managed under the Fishery 
Management Plan (FMP) for the Reef 
Fish Fishery of the Gulf of Mexico. The 
FMP was prepared by the Gulf of 
Mexico Fishery Management Council 
(Council) and is implemented under the 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act) by 
regulations at 50 CFR part 622. 

Background 

The Magnuson-Stevens Act requires 
NMFS and regional fishery management 
councils to prevent overfishing and 
achieve, on a continuing basis, the 
optimum yield (OY) from federally 
managed fish stocks. These mandates 
are intended to ensure fishery resources 
are managed for the greatest overall 
benefit to the nation, particularly with 
respect to providing food production 
and recreational opportunities, and 
protecting marine ecosystems. To 
further this goal, the Magnuson-Stevens 
Act requires fishery managers to specify 
their strategy to rebuild overfished 
stocks to a sustainable level within a 

certain time frame, and to minimize 
bycatch and bycatch mortality to the 
extent practicable. This temporary rule 
addresses these requirements for gag, 
red snapper, gray triggerfish, and greater 
amberjack on an interim basis while the 
Council develops more permanent 
measures in Amendment 30B to the 
FMP. 

The most recent gag stock assessment 
completed in 2006 concluded that the 
stock is not overfished, but is 
undergoing overfishing. Following a re- 
analysis in 2007, overfishing was still 
determined to be occurring. The 
Council’s Reef Fish Scientific and 
Statistical Committee (SSC) concurred 
with the overfishing determination at its 
May 2008 meeting. This temporary rule 
is necessary to reduce overfishing of gag 
by implementing temporary 
management measures while the 
Council develops more permanent 
measures to rebuild the gag stock to 
more sustainable levels. Although the 
gag stock was not considered to be 
overfished under any of the definitions 
of the minimum stock size threshold 
considered by the Council in 
Amendment 30B, the stock size was 
recognized to be below the stock size 
associated with harvesting the stock at 
OY (BOY). Therefore, these temporary 
management measures are designed to 
reduce overfishing and facilitate stock 
rebuilding toward BOY. 

In Amendment 30B, the Council, 
based on advice from the SSC, is 
proposing to set the 2009 total allowable 
catch (TAC) for gag at 3.38 million lb 
(1.53 million kg). This value is based on 
the fishing mortality rate associated 
with harvesting OY. Under the 
Council’s plan, TAC will increase to 
3.62 million lb (1.64 million kg) in 2010, 
and again to 3.82 million lb (1.73 
million kg) in 2011. TAC would remain 
at the 2011 level until revised based on 
a subsequent stock assessment and 
appropriate rulemaking. The Council 
also has proposed in Amendment 30B 
an interim allocation of gag between the 
recreational and commercial fisheries 
based on the average share during the 
years 1986 through 2005. For gag, the 
allocation would be 61 percent 
recreational and 39 percent commercial. 

NMFS and the Council analyzed these 
proposed interim measures and the 
measures contained in Amendment 30B 
in a single environmental impact 
statement. On August 8, 2008, a notice 
of availability of the draft environmental 
impact statement (DEIS) for this action 
and Amendment 30B was published (73 
FR 46269). The Council took final action 
on the measures contained in 
Amendment 30B at their August 2008 
meeting and submitted it for Secretarial 

review in September 2008. The notice of 
availability of the final environmental 
impact statement (FEIS) published on 
October 24, 2008 (73 FR 63470), and the 
wait period ended on November 24, 
2008. The rationale for these temporary 
measures is provided in the DEIS, FEIS, 
and the preamble to this temporary rule. 

Management Measures Established by 
This Temporary Rule 

Commercial Quota for Gag 
Consistent with the Council’s 

proposed 2009 TAC in Amendment 30B 
and the proposed allocation between the 
recreational and commercial fisheries, 
this temporary rule sets the commercial 
quota for gag at 1.32 million lb (598,742 
kg), which is equal to the 2009 quota 
proposed in Amendment 30B. This 
quota is consistent with the annual 
catch target (ACT) and annual catch 
limit (ACL) guidance provided in 
NMFS’ proposed rule on Magnuson- 
Stevens Act provisions, ACLs, and 
national standard guidelines (73 FR 
32526, June 9, 2008). 

Recreational Measures for Gag 
For the recreational fishery, this 

temporary rule establishes a new gag 
bag limit of 2 fish within the 5–fish 
aggregate grouper bag limit and an 
extended recreational closed season for 
gag from February 1–March 31. These 
recreational measures are estimated to 
reduce gag landings by 26 percent and 
are consistent with ACTs and ACLs 
proposed in Amendment 30B which are 
consistent with guidance provided in 
NMFS’ proposed rule on Magnuson- 
Stevens Act provisions, ACLs, and 
national standard guidelines (73 FR 
32526, June 9, 2008). 

Provision to Enhance Regulatory 
Effectiveness of Measures 

Addressing Species Undergoing 
Overfishing 

NMFS and state fishery management 
agencies usually work cooperatively to 
implement consistent regulations in 
Federal and state waters, thus 
enhancing the effectiveness of 
enforcement and management of the 
fisheries. However, there are some 
situations in which Federal and state 
regulations differ. When there are less 
restrictive regulations in state waters, 
the effectiveness of Federal regulations 
diminishes. Therefore, if Federal 
regulations applicable to gag, red 
snapper, gray triggerfish, or greater 
amberjack are more restrictive than state 
regulations, this temporary rule requires 
any vessel with a Federal commercial 
permit for Gulf reef fish or a Federal 
charter vessel/headboat permit for Gulf 
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reef fish, as a condition of their permit, 
to comply with such Federal 
regulations, regardless of where such 
fish are harvested, i.e., in state or 
Federal waters. These species are 
undergoing overfishing. This measure 
will reduce overfishing and improve the 
effectiveness of Federal management 
measures and enforcement. The Council 
is proposing this requirement for all reef 
fish species in Amendment 30B. 

Future Action 
NMFS finds that this temporary rule 

is necessary to reduce overfishing of gag 
and increase compliance with Federal 
regulations designed to end overfishing 
of red snapper, greater amberjack, and 
gray triggerfish. NMFS issues this 
temporary rule, effective for not more 
than 180 days, as authorized by section 
305(c) of the Magnuson-Stevens Act. 
This temporary rule may be extended 
for an additional 186 days, as 
authorized by section 305(c) of the 
Magnuson-Stevens Act, provided the 
public has had an opportunity to 
comment on the rule and provided that 
the Council is actively preparing 
proposed regulations to address these 
overfishing issues on a permanent basis. 
The Council is preparing an amendment 
to address, on a permanent basis, gag 
overfishing issues and increased 
compliance with Federal regulations 
designed to end overfishing of red 
snapper, greater amberjack, gray 
triggerfish and other reef fish species in 
the Gulf. 

Classification 
The Administrator, Southeast Region, 

NMFS, (RA) has determined that this 
temporary rule is necessary to reduce 
overfishing of gag and other reef fish 
species in the Gulf of Mexico and is 
consistent with the Magnuson-Stevens 
Act and other applicable laws. 

This temporary rule has been 
determined to be not significant for 
purposes of Executive Order 12866. 

The Assistant Administrator for 
Fisheries, NOAA, (AA), finds good 
cause to waive the requirement to 
provide prior notice and opportunity for 
public comment pursuant to the 
authority set forth at 5 U.S.C. 553(b)(B), 
as such prior notice and opportunity for 
public comment would be contrary to 
the public interest. This temporary rule 
addresses overfishing of public fishery 
resources. In order to obtain the target 
reductions in harvest, adequately 
address overfishing, and protect public 
fishery resources, these measures need 
to be effective by the start of the fishing 
year in 2009. Delaying action to reduce 
overfishing of gag, red snapper, greater 
amberjack, and gray triggerfish in the 

Gulf of Mexico to provide further notice 
and opportunity for public prior to 
implementation would allow continued 
adverse impacts on the associated 
fishery resources, and increase the 
likelihood of a loss in long-term 
productivity from the component of the 
reef fish fishery these species represent. 
Additionally, this would increase the 
likelihood of more severe restrictions on 
these species in the future, which would 
result in additional adverse social and 
economic impacts on the associated 
fishery participants. 

This temporary rule is exempt from 
the procedures of the Regulatory 
Flexibility Act because the rule is issued 
without opportunity for prior notice and 
public comment. 

List of Subjects in 50 CFR Part 622 
Fisheries, Fishing, Puerto Rico, 

Reporting and recordkeeping 
requirements, Virgin Islands. 

Dated: November 26, 2008. 
John Oliver, 
Deputy Assistant Administrator for 
Operations, National Marine Fisheries 
Service. 

For the reasons set out in the 
preamble, 50 CFR part 622 is amended 
as follows: 

PART 622—FISHERIES OF THE 
CARIBBEAN, GULF, AND SOUTH 
ATLANTIC 

1. The authority citation for part 622 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 
2. In § 622.4, paragraph (a)(2)(v) is 

suspended, and paragraphs (a)(1)(iv) 
and (a)(2)(xiv) are added to read as 
follows: 

§ 622.4 Permits and fees. 
(a) * * * 
(1) * * * 
(iv) If Federal regulations in subparts 

A, B, or C of this part that are applicable 
to gag, red snapper, greater amberjack, 
or gray triggerfish in the Gulf of Mexico 
are more restrictive than state 
regulations, a person aboard a charter 
vessel or headboat for which a charter 
vessel/headboat permit for Gulf reef fish 
has been issued must comply with such 
Federal regulations regardless of where 
the fish are harvested. 

(2) * * * 
(xiv) Gulf reef fish. For a person 

aboard a vessel to be eligible for 
exemption from the bag limits, to fish 
under a quota, as specified in 
§ 622.42(a)(1), or to sell Gulf reef fish in 
or from the Gulf EEZ, a commercial 
vessel permit for Gulf reef fish must 
have been issued to the vessel and must 
be on board. If Federal regulations in 

subparts A, B, or C of this part that are 
applicable to gag, red snapper, greater 
amberjack, or gray triggerfish in the Gulf 
of Mexico are more restrictive than state 
regulations, a person aboard a vessel for 
which a commercial vessel permit for 
Gulf reef fish has been issued must 
comply with such Federal regulations 
regardless of where such fish are 
harvested. See paragraph (a)(2)(ix) of 
this section regarding an additional IFQ 
vessel endorsement required to fish for, 
possess, or land Gulf red snapper. To 
obtain or renew a commercial vessel 
permit for Gulf reef fish, more than 50 
percent of the applicant’s earned 
income must have been derived from 
commercial fishing (i.e., harvest and 
first sale of fish) or from charter fishing 
during either of the 2 calendar years 
preceding the application. See 
paragraph (m) of this section regarding 
a limited access system for commercial 
vessel permits for Gulf reef fish and 
limited exceptions to the earned income 
requirement for a permit. 
* * * * * 

3. In § 622.34, paragraph (u) is 
suspended and paragraphs (v) and (w) 
are added to read as follows: 

§ 622.34 Gulf EEZ seasonal and/or area 
closures. 

* * * * * 
(v) Seasonal closure of the 

recreational fishery for red grouper and 
black grouper. The recreational fishery 
for red grouper and black grouper in or 
from the Gulf EEZ is closed from 
February 15 to March 15, each year. 
During the closure, the bag and 
possession limit for red grouper and 
black grouper in or from the Gulf EEZ 
is zero. 

(w) Seasonal closure of the 
recreational fishery for gag. The 
recreational fishery for gag in or from 
the Gulf EEZ is closed from February 1 
through March 31, each year. During the 
closure, the bag and possession limit for 
gag in or from the Gulf EEZ is zero. 

4. In § 622.39, paragraphs (b)(1)(ii) 
and (b)(1)(v) are suspended and 
paragraphs (b)(1)(viii) and (b)(1)(ix) are 
added to read as follows: 

§ 622.39 Bag and possession limits. 

* * * * * 
(b) * * * 
(1) * * * 
(viii) Groupers, combined, excluding 

goliath grouper and Nassau grouper -5 
per person per day, but not to exceed 1 
speckled hind or 1 warsaw grouper per 
vessel per day, 1 red grouper per person 
per day, or 2 gag per person per day. 
However, no grouper may be retained by 
the captain or crew of a vessel operating 
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as a charter vessel or headboat. The bag 
limit for such captain and crew is zero. 

(ix) Gulf reef fish, combined, 
excluding those specified in paragraphs 
(b)(1)(i), (iii), (iv), (vi), (vii), and (viii) of 
this section and excluding dwarf sand 
perch and sand perch--20. 
* * * * * 

5. In § 622.42, add paragraph 
(a)(1)(vii) to read as follows: 

§ 622.42 Quotas. 

* * * * * 
(a) * * * 
(1) * * * 
(vii) Gag -1.32 million lb (0.60 million 

kg), gutted weight, that is, eviscerated 
but otherwise whole. 
* * * * * 
[FR Doc. E8–28616 Filed 12–1–08; 8:45 am] 
BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 679 

[Docket No. 0810091344–81346–01] 

RIN 0648–XL23 

Fisheries of the Exclusive Economic 
Zone Off Alaska; Gulf of Alaska; 
Proposed 2009 and 2010 Harvest 
Specifications for Groundfish 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Proposed rule; request for 
comments. 

SUMMARY: NMFS proposes 2009 and 
2010 harvest specifications, reserves 
and apportionments, and Pacific halibut 
prohibited species catch for the 
groundfish fishery of the Gulf of Alaska 
(GOA). This action is necessary to 
establish harvest limits for groundfish 
during the 2009 and 2010 fishing years 
and to accomplish the goals and 
objectives of the Fishery Management 
Plan for Groundfish of the Gulf of 
Alaska. The intended effect of this 
action is to conserve and manage the 
groundfish resources in the GOA in 
accordance with the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act). 
DATES: Comments must be received by 
January 2, 2009. 
ADDRESSES: Send comments to Sue 
Salveson, Assistant Regional 
Administrator, Sustainable Fisheries 
Division, Alaska Region, NMFS, Attn: 
Ellen Sebastian. You may submit 

comments, identified by RIN 0648– 
XL23, by any one of the following 
methods: 

• Electronic Submissions: Submit all 
electronic public comments via the 
Federal eRulemaking Portal Web site at 
http://www.regulations.gov. 

• Mail: P.O. Box 21668, Juneau, AK 
99802. 

• Fax: (907) 586–7557. 
• Hand delivery to the Federal 

Building: 709 West 9th Street, Room 
420A, Juneau, AK. 

All comments received are a part of 
the public record and will generally be 
posted to http://www.regulations.gov 
without change. All Personal Identifying 
Information (e.g., name, address) 
voluntarily submitted by the commenter 
may be publicly accessible. Do not 
submit Confidential Business 
Information or otherwise sensitive or 
protected information. 

NMFS will accept anonymous 
comments (enter N/A in the required 
fields, if you wish to remain 
anonymous). Attachments to electronic 
comments will be accepted in Microsoft 
Word, Excel, WordPerfect, or Adobe 
portable document file (pdf) formats 
only. 

Copies of the Final Alaska Groundfish 
Harvest Specifications Environmental 
Impact Statement (Final EIS) and the 
Initial Regulatory Flexibility Analysis 
(IRFA) prepared for this action are 
available from NMFS at the addresses 
above or from the Alaska Region Web 
site at http://alaskafisheries.noaa.gov. 
Copies of the final 2007 Stock 
Assessment and Fishery Evaluation 
(SAFE) report for the groundfish 
resources of the Gulf of Alaska (GOA), 
dated November 2007, are available 
from the North Pacific Fishery 
Management Council (Council) at 605 
West 4th Avenue, Suite 306, Anchorage, 
AK 99510 or from the Council’s Web 
site at http://alaskafisheries.noaa.gov/ 
npfmc. 

FOR FURTHER INFORMATION CONTACT: Tom 
Pearson, Sustainable Fisheries Division, 
Alaska Region, 907–481–1780, or e-mail 
at tom.pearson@noaa.gov. 
SUPPLEMENTARY INFORMATION: NMFS 
manages the GOA groundfish fisheries 
in the exclusive economic zone (EEZ) of 
the GOA under the Fishery Management 
Plan for Groundfish of the Gulf of 
Alaska (FMP). The Council prepared the 
FMP under the authority of the 
Magnuson-Stevens Act, 16 U.S.C. 1801, 
et seq. Regulations governing U.S. 
fisheries and implementing the FMP 
appear at 50 CFR parts 600, 679, and 
680. 

These proposed specifications are 
based in large part on the 2007 SAFE 

reports. In December 2008, the Council 
will consider a 2008 SAFE report to 
develop its recommendations for the 
final 2009 and 2010 acceptable 
biological catch (ABC) amounts. 
Anticipated changes in the final 
specifications from the proposed 
specifications are identified in this 
notice for public review. 

The FMP and its implementing 
regulations require NMFS, after 
consultation with the Council, to 
specify the total allowable catch (TAC) 
for each target species and for the ‘‘other 
species’’ category, the sum of which 
must be within the optimum yield (OY) 
range of 116,000 to 800,000 metric tons 
(mt). Section 679.20(c)(1) further 
requires NMFS to publish and solicit 
public comment on proposed annual 
TACs, halibut prohibited species catch 
(PSC) amounts, and seasonal allowances 
of pollock and inshore/offshore Pacific 
cod. The proposed specifications in 
Tables 1 through 17 of this document 
satisfy these requirements. For 2009 and 
2010, the sum of the proposed TAC 
amounts is 279,264 mt. Under 
§ 679.20(c)(3), NMFS will publish the 
final 2009 and 2010 specifications after 
(1) considering comments received 
within the comment period (see DATES), 
(2) consulting with the Council at its 
December 2008 meeting, and (3) 
considering information presented in 
the Final EIS and the final 2008 SAFE 
report prepared for the 2009 and 2010 
groundfish fisheries. 

Other Actions Potentially Affecting the 
2009 and 2010 Harvest Specifications 

NMFS published a proposed rule to 
implement Amendment 77 to the GOA 
FMP in the Federal Register on 
September 24, 2008 (73 FR 55010), with 
comments invited through November 
17, 2008. If approved, Amendment 77 
would remove dark rockfish from the 
pelagic shelf rockfish (PSR) complex in 
the GOA FMP in order for the State of 
Alaska (State) to assume management of 
dark rockfish. This action is necessary 
to allow the State to implement more 
responsive, regionally based 
management measures than are 
currently possible under the FMP. The 
effect on the proposed 2009 and 2010 
harvest specifications for PSR, if 
Amendment 77 is approved, would be 
to reduce the overfishing limit (OFL), 
ABC, and TAC amounts listed in Table 
1. The OFL for PSR would be reduced 
from 6,294 mt to 5,695 mt. The ABCs 
and TACs for PSR would be reduced 
from 986 mt to 804 mt in the Western 
Regulatory Area; from 3,566 mt to 3,339 
mt in the Central Regulatory Area; from 
247 mt to 230 mt in the West Yakutat 
District; and from 5,140 mt to 4,690 mt 
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in the Southeast Outside District. The 
2008 SAFE report will take into account 
the removal of dark rockfish from the 
PSR complex. 

Amendment 79 to the GOA FMP was 
approved by the Secretary of Commerce 
on August 20, 2008 (73 FR 49963, 
August 25, 2008). Amendment 79 
requires that the ‘‘other species’’ 
category undergo the identical harvest 
level specifications procedure to which 
other groundfish species or species 
groups are subject. Specifically, 
Amendment 79 requires that aggregate 
OFL, ABC, and TAC levels for the 
‘‘other species’’ category be established 
as part of the annual groundfish harvest 
specification process. Previously only 
an annual TAC was established. NMFS 
is proposing an OFL of 10,558 mt and 
an ABC of 7,943 mt for 2009 and 2010 
(see Table 1). A stock assessment for the 
‘‘other species’’ complex will be 
included in 2008 SAFE report. 

Proposed ABC and TAC Specifications 
The proposed ABCs and TACs are 

based on the best available biological 
and socioeconomic data, including 
projected biomass trends, information 
on assumed distribution of stock 
biomass, and revised methods used to 
calculate stock biomass. The FMP 
specifies the formulas, or tiers, to be 
used to compute ABCs and OFLs. The 
formulas applicable to a particular stock 
or stock complex are determined by the 
level of reliable information available to 
fisheries scientists. Tier one represents 
the highest level of information quality 
available and tier six represents the 
lowest level of information quality 
available. 

In October 2008, the Council, the 
Scientific and Statistical Committee 
(SSC), and the Advisory Panel (AP), 
reviewed current biological and harvest 
information about the condition of GOA 
groundfish stocks, most of which was 
initially compiled by the GOA 
Groundfish Plan Team (Plan Team) and 
was presented in the final 2007 SAFE 
report for the GOA groundfish fisheries, 
dated November 2007 (see ADDRESSES). 
The SAFE report contains a review of 
the latest scientific analyses, estimates 
of each species’ biomass and other 
biological parameters, as well as 
summaries of the available information 
on the GOA ecosystem and the 
economic condition of the groundfish 
fisheries off Alaska. From these 
analyses, the Plan Team estimates an 
ABC for each species category. The Plan 
Team will update the 2007 SAFE report 
to include new information collected 
during 2008. The Plan Team will 
provide revised stock assessments in 
November 2008 in the final 2008 SAFE 

report. The Council will review the 
2008 SAFE report in December 2008. 
The final 2009 and 2010 harvest 
specifications may be adjusted from the 
proposed harvest specifications based 
on the 2008 SAFE report. 

The SSC adopted the proposed 2009 
and 2010 OFL and ABC 
recommendations from the Plan Team 
for all groundfish species. These 
amounts are unchanged from the final 
2009 harvest specifications published in 
the Federal Register on February 27, 
2008 (73 FR 10562), with the exception 
of sablefish and ‘‘other species.’’ The AP 
and the Council recommendations for 
the proposed 2009 and 2010 OFL, ABC, 
and TAC amounts are also based on the 
final 2009 harvest specifications 
published in the Federal Register on 
February 27, 2008 (73 FR 10562), with 
the exception of sablefish and ‘‘other 
species.’’ For 2009 and 2010, the 
Council recommended and NMFS 
proposes the OFLs and ABCs listed in 
Table 1. The proposed ABCs reflect 
harvest amounts that are less than the 
specified overfishing amounts. The sum 
of the proposed 2009 and 2010 ABCs for 
all assessed groundfish is 564,126 mt, 
which is higher than the final 2008 ABC 
total of 536,201 mt (73 FR 10562, 
February 27, 2008) for the reasons 
described in the February 27, 2008 
harvest specifications and because of 
the addition of a 7,943 mt ABC for 
‘‘other species’’ under Amendment 79 to 
the FMP. 

Specification and Apportionment of 
TAC Amounts 

The Council recommended proposed 
TACs for 2009 and 2010 that are equal 
to proposed ABCs for pollock, deep- 
water flatfish, rex sole, sablefish, Pacific 
ocean perch, shortraker rockfish, 
rougheye rockfish, northern rockfish, 
pelagic shelf rockfish, thornyhead 
rockfish, demersal shelf rockfish, and 
skates. The Council recommended 
proposed TACs for 2009 and 2010 that 
are less than the proposed ABCs for 
Pacific cod, flathead sole, shallow-water 
flatfish, arrowtooth flounder, other 
rockfish, Atka mackerel, and the ‘‘other 
species’’ category. 

The apportionment of annual pollock 
TAC among the Western and Central 
Regulatory Areas of the GOA reflects the 
seasonal biomass distribution and is 
discussed in greater detail below. The 
annual pollock TAC in the Western and 
Central Regulatory Areas of the GOA is 
apportioned among Statistical Areas 
610, 620, and 630, as well as equally 
among each of the following four 
seasons: The A season (January 20 
through March 10), the B season (March 
10 through May 31), the C season 

(August 25 through October 1), and the 
D season (October 1 through November 
1) (§§ 679.23(d)(2)(i) through (iv), and 
679.20(a)(5)(iv)(B)). 

As in 2008, the SSC and Council 
recommended that the method of 
apportioning the sablefish ABC among 
management areas in 2009 and 2010 
include commercial fishery and survey 
data. NMFS stock assessment scientists 
believe that unbiased commercial 
fishery catch-per-unit-effort data are 
useful for stock distribution 
assessments. NMFS evaluates annually 
the use of commercial fishery data to 
assure that unbiased information is 
included in stock distribution models. 
The Council’s recommendation for 
sablefish area apportionments also takes 
into account the prohibition on the use 
of trawl gear in the Southeast Outside 
(SEO) District of the Eastern Regulatory 
Area and makes available 5 percent of 
the combined Eastern Regulatory Area 
TACs to trawl gear for use as incidental 
catch in other directed groundfish 
fisheries in the West Yakutat District 
(WYK) (§ 679.20(a)(4)(i)). 

The AP, SSC, and Council 
recommended apportioning the ABC for 
Pacific cod in the GOA among 
regulatory areas based on the three most 
recent NMFS summer trawl surveys. As 
in previous years, the Plan Team, SSC, 
and Council recommended that the sum 
of all State and Federal water Pacific 
cod removals from the GOA not exceed 
ABC recommendations. The proposed 
2009 and 2010 Pacific cod TACs are 
affected by the State’s fishery for Pacific 
cod in its waters in the Western and 
Central Regulatory Areas, as well as in 
Prince William Sound (PWS). 
Accordingly, the Council recommended 
the proposed 2009 and 2010 Pacific cod 
TACs be reduced from proposed ABC 
amounts to account for guideline 
harvest levels (GHL) established for 
Pacific cod by the State for fisheries that 
occur in State waters of the GOA. 
Therefore, the proposed 2009 and 2010 
Pacific cod TACs are less than the 
proposed ABCs by the following 
amounts: (1) Eastern GOA, 266 mt; (2) 
Central GOA, 9,475 mt; and (3) Western 
GOA, 6,483 mt. These amounts reflect 
the sum of the State’s 2009 and 2010 
GHLs in these areas, which are 10 
percent, 25 percent, and 25 percent of 
the Eastern, Central, and Western GOA 
proposed ABCs, respectively. 

NMFS also is proposing seasonal 
apportionments of the annual Pacific 
cod TACs in the Western and Central 
Regulatory Areas. Sixty percent of the 
annual TAC is apportioned to the A 
season for hook-and-line, pot, or jig gear 
from January 1 through June 10, and for 
trawl gear from January 20 through June 
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10. Forty percent of the annual TAC is 
apportioned to the B season for hook- 
and-line, pot, or jig gear from September 
1 through December 31, and for trawl 
gear from September 1 through 
November 1 (§§ 679.23(d)(3) and 
679.20(a)(11)). 

As in 2008, NMFS proposes to 
establish for 2009 and 2010 an A season 
directed fishing allowance (DFA) for the 
Pacific cod fisheries in the GOA based 
on the management area TACs minus 
the recent average A season incidental 
catch of Pacific cod in each management 
area before June 10 (§ 679.20(d)(1)). The 
DFA and incidental catch before June 10 
will be managed such that total catch in 

the A season will be no more than 60 
percent of the annual TAC. Incidental 
catch taken after June 10 will continue 
to be taken from the B season TAC. This 
action meets the intent of the Steller sea 
lion protection measures by achieving 
temporal dispersion of the Pacific cod 
removals and reducing the likelihood of 
catch exceeding 60 percent of the 
annual TAC in the A season (January 1 
through June 10). 

The sum of the proposed TACs for all 
GOA groundfish is 279,264 mt for 2009 
and 2010, which is within the OY range 
specified by the FMP. The sums of the 
proposed 2009 and 2010 TACs are 
higher than the sum of the 2008 TACs 

of 262,826 mt, but are unchanged from 
the 2009 TACs currently specified for 
the GOA groundfish fisheries (73 FR 
10562, February 27, 2008). 

NMFS finds that the Council’s 
recommendations for proposed OFL, 
ABC, and TAC amounts are consistent 
with the biological condition of 
groundfish stocks as adjusted for other 
biological and socioeconomic 
considerations, including maintaining 
the total TAC within the required OY 
range. Table 1 lists the proposed 2009 
and 2010 ABCs, TACs, and OFLs of 
groundfish. 

TABLE 1—PROPOSED 2009 AND 2010 ABCS, TACS, AND OFLS OF GROUNDFISH FOR THE WESTERN/CENTRAL/WEST 
YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST YAKUTAT 
(WYK), SOUTHEAST OUTSIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA 

[Values are rounded to the nearest metric ton] 

Species Area1 ABC TAC OFL 

Pollock 2 ................................................................ Shumagin (610) .................................................... 23,700 23,700 n/a 
Chirikof (620) ........................................................ 25,821 25,821 n/a 
Kodiak (630) ......................................................... 18,367 18,367 n/a 
WYK (640) ............................................................ 2,042 2,042 n/a 
W/C/WYK (subtotal) ............................................. 69,930 69,930 95,940 
SEO (650) ............................................................ 8,240 8,240 11,040 

Total ............................................................... ............................................................................... 78,170 78,170 106,980 
Pacific cod 3 .......................................................... W .......................................................................... 25,932 19,449 n/a 

C ........................................................................... 37,901 28,426 n/a 
E ........................................................................... 2,660 2,394 n/a 

Total ............................................................... ............................................................................... 66,493 50,269 88,660 
Deep-water flatfish 4 .............................................. W .......................................................................... 707 707 n/a 

C ........................................................................... 6,927 6,927 n/a 
WYK ..................................................................... 995 995 n/a 
SEO ...................................................................... 543 543 n/a 

Total ............................................................... ............................................................................... 9,172 9,172 11,583 
Rex sole ................................................................ W .......................................................................... 948 948 n/a 

C ........................................................................... 6,241 6,241 n/a 
WYK ..................................................................... 483 483 n/a 
SEO ...................................................................... 796 796 n/a 

Total ............................................................... ............................................................................... 8,468 8,468 11,065 
Flathead sole ........................................................ W .......................................................................... 13,001 2,000 n/a 

C ........................................................................... 29,289 5,000 n/a 
WYK ..................................................................... 3,556 3,556 n/a 
SEO ...................................................................... 659 659 n/a 

Total ............................................................... ............................................................................... 46,505 11,215 57,962 
Shallow-water flatfish 5 .......................................... W .......................................................................... 26,360 4,500 n/a 

C ........................................................................... 29,873 13,000 n/a 
WYK ..................................................................... 3,333 3,333 n/a 
SEO ...................................................................... 1,423 1,423 n/a 

Total ............................................................... ............................................................................... 60,989 22,256 74,364 
Arrowtooth flounder .............................................. W .......................................................................... 31,080 8,000 n/a 

C ........................................................................... 169,371 30,000 n/a 
WYK ..................................................................... 15,375 2,500 n/a 
SEO ...................................................................... 12,579 2,500 n/a 

Total ............................................................... ............................................................................... 228,405 43,000 269,237 
Sablefish 6 ............................................................. W .......................................................................... 1,727 1,727 n/a 

C ........................................................................... 5,026 5,026 n/a 
WYK ..................................................................... 1,937 1,937 n/a 
SEO ...................................................................... 2,943 2,943 n/a 
E (WYK and SEO) (subtotal) ............................... 4,880 4,880 n/a 
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TABLE 1—PROPOSED 2009 AND 2010 ABCS, TACS, AND OFLS OF GROUNDFISH FOR THE WESTERN/CENTRAL/WEST 
YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST YAKUTAT 
(WYK), SOUTHEAST OUTSIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA—Continued 

[Values are rounded to the nearest metric ton] 

Species Area1 ABC TAC OFL 

Total ............................................................... ............................................................................... 11,633 11,633 12,924 
Pacific ocean perch 7 ............................................ W .......................................................................... 3,704 3,704 4,397 

C ........................................................................... 8,225 8,225 9,764 
WYK ..................................................................... 1,105 1,105 n/a 
SEO ...................................................................... 2,038 2,038 n/a 
E (WYK and SEO) (subtotal) ............................... 3,143 3,143 3,732 

Total ............................................................... ............................................................................... 15,072 15,072 17,893 
Shortraker rockfish 8 ............................................. W .......................................................................... 120 120 n/a 

C ........................................................................... 315 315 n/a 
E ........................................................................... 463 463 n/a 

Total ............................................................... ............................................................................... 898 898 1,197 
Rougheye rockfish 9 .............................................. W .......................................................................... 124 124 n/a 

C ........................................................................... 830 830 n/a 
E ........................................................................... 325 325 n/a 

Total ............................................................... ............................................................................... 1,279 1,279 1,540 
Other rockfish 10 11 ................................................ W .......................................................................... 357 357 n/a 

C ........................................................................... 569 569 n/a 
WYK ..................................................................... 604 604 n/a 
SEO ...................................................................... 2,767 200 n/a 

Total ............................................................... ............................................................................... 4,297 1,730 5,624 
Northern rockfish 11 12 ........................................... W .......................................................................... 2,047 2,047 n/a 

C ........................................................................... 2,302 2,302 n/a 
E ........................................................................... 0 0 n/a 

Total ............................................................... ............................................................................... 4,349 4,349 5,120 
Pelagic shelf rockfish 13 ........................................ W .......................................................................... 986 986 n/a 

C ........................................................................... 3,566 3,566 n/a 
WYK ..................................................................... 247 247 n/a 
SEO ...................................................................... 341 341 n/a 

Total ............................................................... ............................................................................... 5,140 5,140 6,294 
Thornyhead rockfish ............................................. W .......................................................................... 267 267 n/a 

C ........................................................................... 860 860 n/a 
E ........................................................................... 783 783 n/a 

Total ............................................................... ............................................................................... 1,910 1,910 2,540 
Big skate 14 ........................................................... W .......................................................................... 632 632 n/a 

C ........................................................................... 2,065 2,065 n/a 
E ........................................................................... 633 633 n/a 

Total ............................................................... ............................................................................... 3,330 3,330 4,439 
Longnose skate 15 ................................................. W .......................................................................... 78 78 n/a 

C ........................................................................... 2,041 2,041 n/a 
E ........................................................................... 768 768 n/a 

Total ............................................................... ............................................................................... 2,887 2,887 3,849 
Other skates 16 ...................................................... GW ....................................................................... 2,104 2,104 2,806 
Demersal shelf rockfish 17 .................................... SEO ...................................................................... 382 382 611 
Atka mackerel ....................................................... GW ....................................................................... 4,700 1,500 6,200 
Other species 18 .................................................... GW ....................................................................... 7,943 4,500 10,558 

Grand Total ............................................ ............................................................................... 564,126 279,264 701,446 

1 Regulatory areas and districts are defined at § 679.2. 
2 Pollock is apportioned in the Western/Central Regulatory Areas among three statistical areas. During the A season, the apportionment is 

based on an adjusted estimate of the relative distribution of pollock biomass of approximately 30%, 48%, and 22% in Statistical Areas 610, 620, 
and 630, respectively. During the B season, the apportionment is based on the relative distribution of pollock biomass at 30%, 59%, and 12% in 
Statistical Areas 610, 620, and 630, respectively. During the C and D seasons, the apportionment is based on the relative distribution of pollock 
biomass at 53%, 15%, and 32% in Statistical Areas 610, 620, and 630, respectively. Table 4 lists the proposed 2009 and 2010 pollock seasonal 
apportionments. In the West Yakutat and Southeast Outside Districts of the Eastern Regulatory Area, pollock is not divided into seasonal allow-
ances. 

3 The annual Pacific cod TAC is apportioned 60% to the A season and 40% to the B season in the Western and Central Regulatory Areas of 
the GOA. Pacific cod is allocated 90% for processing by the inshore component and 10% for processing by the offshore component. Table 5 lists 
the proposed 2009 and 2010 Pacific cod seasonal apportionments. 

4 ‘‘Deep-water flatfish’’ means Dover sole, Greenland turbot, and deepsea sole. 
5 ‘‘Shallow-water flatfish’’ means flatfish not including ‘‘deep-water flatfish,’’ flathead sole, rex sole, or arrowtooth flounder. 
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6 Sablefish is allocated to trawl and hook-and-line gears for 2009 and to trawl gear in 2010. Tables 2 and 3 list the proposed 2009 and 2010 
sablefish TACs. 

7 Sebastes alutus. 
8 Sebastes borealis. 
9 Sebastes aleutianus. 
10 ‘‘Other rockfish’’ in the Western and Central Regulatory Areas and in the West Yakutat District means slope rockfish and demersal shelf 

rockfish. The category ‘‘other rockfish’’ in the SEO District means slope rockfish. 
11 ‘‘Slope rockfish’’ means Sebastes aurora (aurora), S. melanostomus (blackgill), S. paucispinis (bocaccio), S. goodei (chilipepper), S. crameri 

(darkblotch), S. elongatus (greenstriped), S. variegatus (harlequin), S. wilsoni (pygmy), S. babcocki (redbanded), S. proriger (redstripe), S. 
zacentrus (sharpchin), S. jordani (shortbelly), S. brevispinis (silvergrey), S. diploproa (splitnose), S. saxicola (stripetail), S. miniatus (vermilion), 
and S. reedi (yellowmouth). In the Eastern GOA only, slope rockfish also includes northern rockfish, S. polyspinous. 

12 Sebastes polyspinous. 
13 Sebastes ciliatus (dark), S. variabilis (dusky), S. entomelas (widow), and S. flavidus (yellowtail). 
14 Raja binoculata. 
15 Raja rhina. 
16 Bathyraja spp. 
17 ‘‘Demersal shelf rockfish’’ means Sebastes pinniger (canary), S. nebulosus (china), S. caurinus (copper), S. maliger (quillback), S. 

helvomaculatus (rosethorn), S. nigrocinctus (tiger), and S. ruberrimus (yelloweye). 
18 ‘‘Other species’’ means sculpins, sharks, squid, and octopus. 

Proposed Apportionment of Reserves 

Section 679.20(b)(2) requires that 20 
percent of each TAC for pollock, Pacific 
cod, flatfish, and the ‘‘other species’’ 
category be set aside in reserves for 
possible apportionment at a later date 
during the fishing year. In 2008, NMFS 
apportioned all of the reserves in the 
final harvest specifications. For 2009 
and 2010, NMFS proposes 
apportionment of all of the reserves for 
pollock, Pacific cod, flatfish, and ‘‘other 
species.’’ Table 1 reflects the 
apportionment of reserve amounts for 
these species and species groups. 

Proposed Allocations of the Sablefish 
TAC Amounts to Vessels Using Hook- 
and-Line and Trawl Gear 

Sections 679.20(a)(4)(i) and (ii) 
require allocation of sablefish TACs for 
each of the regulatory areas and districts 
to hook-and-line and trawl gear. In the 
Western and Central Regulatory Areas, 
80 percent of each TAC is allocated to 

hook-and-line gear, and 20 percent of 
each TAC is allocated to trawl gear. In 
the Eastern GOA, 95 percent of the TAC 
is allocated to hook-and-line gear and 5 
percent is allocated to trawl gear. The 
trawl gear allocation in the Eastern GOA 
may only be used to support incidental 
catch of sablefish in directed fisheries 
for other target species 
(§ 679.20(a)(4)(i)). In recognition of the 
trawl ban in the SEO District of the 
Eastern GOA, the Council recommended 
and NMFS proposes that the allocation 
of 5 percent of the combined Eastern 
Regulatory Area sablefish TAC be 
available to trawl gear in the WYK 
District and the remainder of the WYK 
sablefish TAC be available to vessels 
using hook-and-line gear. As a result, 
NMFS proposes to allocate 100 percent 
of the sablefish TAC in the SEO District 
to vessels using hook-and-line gear. This 
recommendation results in a proposed 
2009 allocation of 244 mt to trawl gear 
and 1,693 mt to hook-and-line gear. 
Table 2 lists the allocations of the 

proposed 2009 sablefish TACs to hook- 
and-line and trawl gear. Table 3 lists the 
allocations of the proposed 2010 
sablefish TACs to trawl gear. The 
Council recommended that only a trawl 
sablefish TAC be established for two 
years so that incidental catch of 
sablefish by trawl gear could commence 
in January in the second year of the 
harvest specifications. However, since 
there is an annual assessment for 
sablefish and the final annual 
specifications are expected to be 
published before the IFQ season begins, 
the industry and Council recommended 
that the sablefish TAC for the IFQ 
season be set on an annual basis so that 
the best and most recent scientific 
information could be considered in 
recommending the ABCs and TACs. 
Since sablefish is on bycatch status for 
trawl gear from January 1, it is not likely 
that the sablefish allocation to trawl gear 
would be reached prior to the effective 
date of the final harvest specifications. 

TABLE 2—PROPOSED 2009 SABLEFISH TAC AMOUNTS IN THE GULF OF ALASKA AND ALLOCATIONS TO HOOK-AND-LINE 
AND TRAWL GEAR 

[Values are rounded to the nearest metric ton] 

Area/district TAC Hook-and-line 
allocation 

Trawl 
allocation 

Western ........................................................................................................................................ 1,727 1,382 345 
Central ......................................................................................................................................... 5,026 4,021 1,005 
West Yakutat 1 ............................................................................................................................. 1,937 1,693 244 
Southeast Outside ....................................................................................................................... 2,943 2,943 0 

Total ...................................................................................................................................... 11,633 10,039 1,594 

1 Represents an allocation of 5 percent of the combined Eastern Regulatory Area sablefish TAC to trawl gear in the WYK District. 

TABLE 3—PROPOSED 2010 SABLEFISH TAC AMOUNTS IN THE GULF OF ALASKA AND ALLOCATION TO TRAWL GEAR 1 
[Values are rounded to the nearest metric ton] 

Area/district TAC Hook-and-line 
allocation 

Trawl 
allocation 

Western ........................................................................................................................................ 1,727 n/a 345 
Central ......................................................................................................................................... 5,026 n/a 1,005 
West Yakutat 2 ............................................................................................................................. 1,937 n/a 244 
Southeast Outside ....................................................................................................................... 2,943 n/a 0 
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TABLE 3—PROPOSED 2010 SABLEFISH TAC AMOUNTS IN THE GULF OF ALASKA AND ALLOCATION TO TRAWL GEAR 1— 
Continued 

[Values are rounded to the nearest metric ton] 

Area/district TAC Hook-and-line 
allocation 

Trawl 
allocation 

Total ...................................................................................................................................... 11,633 0 1,594 

1 The Council recommended that harvest specifications for the hook-and-line gear sablefish Individual Fishing Quota fisheries be limited to 1 
year. 

2 Represents an allocation of 5 percent of the combined Eastern Regulatory Area sablefish TAC to trawl gear in the WYK District. 

Proposed Apportionments of Pollock 
TAC Among Seasons and Regulatory 
Areas, and Allocations for Processing 
by Inshore and Offshore Components 

In the GOA, pollock is apportioned by 
season and area, and is further divided 
between inshore and offshore 
processing components. Pursuant to 
§ 679.20(a)(5)(iv)(B), the annual pollock 
TAC specified for the Western and 
Central Regulatory Areas of the GOA is 
apportioned into four equal seasonal 
allowances of 25 percent. As established 
by § 679.23(d)(2)(i) through (iv), the A, 
B, C, and D season allowances are 
available from January 20 through 
March 10, March 10 through May 31, 
August 25 through October 1, and 
October 1 through November 1, 
respectively. 

Pollock TACs in the Western and 
Central Regulatory Areas of the GOA are 
apportioned among statistical areas 610, 
620, and 630. In the A and B seasons, 
the apportionments are in proportion to 
the distribution of pollock biomass 
based on the four most recent NMFS 
winter surveys. In the C and D seasons, 
the apportionments are in proportion to 

the distribution of pollock biomass 
based on the four most recent NMFS 
summer surveys. For 2009 and 2010, the 
Council recommended averaging the 
winter and summer distribution of 
pollock in the Central Regulatory Area 
for the A season. The average is 
intended to reflect the distribution of 
pollock as indicated by the historic 
performance of the fishery during the A 
season. Within any fishing year, the 
amount by which a seasonal allowance 
is underharvested or overharvested may 
be added to, or subtracted from, 
subsequent seasonal allowances. The 
rollover amount is limited to 20 percent 
of the unharvested seasonal 
apportionment for the statistical area. 
Any unharvested pollock above the 20- 
percent limit could be further 
distributed to the other statistical areas, 
in proportion to the estimated biomass 
in the subsequent season in those 
statistical areas (§ 679.20(a)(5)(iv)(B)). 
The proposed pollock TACs in the WYK 
of 2,042 mt and SEO District of 8,240 mt 
for 2009 and 2010 are not allocated by 
season. 

Section 679.20(a)(6)(i) requires the 
allocation of 100 percent of the pollock 
TAC in all regulatory areas and all 
seasonal allowances to vessels catching 
pollock for processing by the inshore 
component after subtraction of amounts 
that are projected by the Regional 
Administrator to be caught by, or 
delivered to, the offshore component 
incidental to directed fishing for other 
groundfish species. The amount of 
pollock available for vessels harvesting 
pollock for processing by the offshore 
component is that amount actually 
taken as incidental catch during 
directed fishing for groundfish species 
other than pollock, up to the maximum 
retainable amounts allowed under 
§ 679.20(e) and (f). At this time, these 
incidental catch amounts are unknown 
and will be determined during the 
fishing year. 

Table 4 lists the proposed 2009 and 
2010 seasonal biomass distribution of 
pollock in the Western and Central 
Regulatory Areas, area apportionments, 
and seasonal allowances. The amounts 
of pollock for processing by the inshore 
and offshore components are not shown. 

TABLE 4—PROPOSED 2009 AND 2010 DISTRIBUTION OF POLLOCK IN THE CENTRAL AND WESTERN REGULATORY AREAS 
OF THE GULF OF ALASKA; SEASONAL BIOMASS DISTRIBUTION, AREA APPORTIONMENTS; AND SEASONAL ALLOWANCES 
OF ANNUAL TAC 

[Values are rounded to the nearest metric ton] 

Seasons Shumagin 
(Area 610) 

Chirikof 
(Area 620) 

Kodiak 
(Area 630) Total 1 

A (Jan 20–Mar 10) ............................................... 4,472 (26.35%) 8,367 (49.30%) 4,133 (24.35%) 16,972 
B (Mar 10–May 31) .............................................. 4,472 (26.35%) 10,198 (60.09%) 2,302 (13.56%) 16,972 
C (Aug 25–Oct 1) ................................................ 7,378 (43.47%) 3,628 (21.38%) 5,966 (35.15%) 16,972 
D (Oct 1–Nov 1) .................................................. 7,378 (43.47%) 3,628 (21.38%) 5,966 (35.15%) 16,972 

Annual Total ................................................. 23,700 25,821 18,367 67,888 

1 The WYK and SEO District pollock TACs are not allocated by season and are not included in the total pollock TACs shown in this table. 

Proposed Seasonal Apportionments of 
Pacific Cod TAC and Allocations for 
Processing of Pacific Cod TAC Between 
Inshore and Offshore Components 

Pacific cod fishing is divided into two 
seasons in the Western and Central 
Regulatory Areas of the GOA. For hook- 
and-line, pot, and jig gear, the A season 
is January 1 through June 10, and the B 

season is September 1 through 
December 31. For trawl gear, the A 
season is January 20 through June 10, 
and the B season is September 1 through 
November 1 (§ 679.23(d)(3)). After 
subtraction of incidental catch, 60 
percent and 40 percent of the annual 
TAC will be available for harvest during 
the A and B seasons, respectively, and 

will be apportioned between the inshore 
and offshore processing components, as 
provided in § 679.20(a)(6)(ii). Between 
the A and the B seasons, directed 
fishing for Pacific cod is closed, and 
fishermen participating in other 
directed fisheries must retain Pacific 
cod up to the maximum retainable 
amounts allowed under § 679.20(e) and 
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(f). Under § 679.20(a)(11)(ii), any 
overage or underage of the Pacific cod 
allowance from the A season may be 
subtracted from or added to the 
subsequent B season allowance. 

Section 679.20(a)(6)(ii) requires the 
allocation of the Pacific cod TAC 

apportionment in all regulatory areas 
between vessels catching Pacific cod for 
processing by the inshore and offshore 
components. Ninety percent of the 
Pacific cod TAC in each regulatory area 
is allocated to vessels catching Pacific 
cod for processing by the inshore 

component. The remaining 10 percent 
of the TAC is allocated to vessels 
catching Pacific cod for processing by 
the offshore component. Table 5 lists 
the proposed 2009 and 2010 seasonal 
apportionments and allocations of the 
Pacific cod TAC amounts. 

TABLE 5—PROPOSED 2009 AND 2010 SEASONAL APPORTIONMENTS AND ALLOCATIONS OF PACIFIC COD TAC AMOUNTS 
IN THE GULF OF ALASKA AND ALLOCATIONS FOR PROCESSING BY THE INSHORE AND OFFSHORE COMPONENTS 

[Values are rounded to the nearest metric ton] 

Regulatory area Season TAC 

Component allocation 

Inshore 
(90%) 

Offshore 
(10%) 

Western ................................................................. Annual .................................................................. 19,449 17,504 1,945 
A season (60%) .................................................... 11,669 10,502 1,167 
B season (40%) .................................................... 7,780 7,002 778 

Central .................................................................. Annual .................................................................. 28,426 25,583 2,843 
A season (60%) .................................................... 17,056 15,350 1,706 
B season (40%) .................................................... 11,370 10,233 1,137 

Eastern .................................................................. Annual .................................................................. 2,394 2,155 239 

Total ............................................................... ............................................................................... 50,269 45,243 5,027 

Proposed Apportionments to the 
Central GOA Rockfish Program 

Section 679.81(a)(1) and (2) require 
the allocation of the primary rockfish 
species TACs in the Central Regulatory 
Area, after deducting incidental catch 
needs in other directed groundfish 
fisheries, to participants in the Central 
Gulf of Alaska Rockfish Pilot Program 
(Rockfish Program). Five percent (2.5 
percent to trawl gear and 2.5 percent to 
fixed gear) of the proposed TACs for 
Pacific ocean perch, northern rockfish, 
and pelagic shelf rockfish in the Central 
Regulatory Area are allocated to the 
entry level rockfish fishery and the 
remaining 95 percent to those vessels 
eligible to participate in the Rockfish 
Program. NMFS proposes 2009 and 
2010 incidental catch amounts of 100 
mt for northern rockfish, 100 mt for 

pelagic shelf rockfish, and 200 mt for 
Pacific ocean perch for other directed 
groundfish fisheries in the Central 
Regulatory Area. These proposed 
amounts are based on the 2003 through 
2007 average incidental catch in the 
Central Regulatory Area by other 
groundfish fisheries. 

Section 679.83(a)(1)(i) requires that 
allocations to the trawl entry level 
fishery must be made first from the 
allocation of Pacific ocean perch 
available to the rockfish entry level 
fishery. If the amount of Pacific ocean 
perch available for allocation is less 
than the total allocation allowable for 
trawl catcher vessels in the rockfish 
entry level fishery, then northern 
rockfish and pelagic shelf rockfish must 
be allocated to trawl catcher vessels. 
Allocations of Pacific ocean perch, 
northern rockfish, and pelagic shelf 

rockfish to longline gear vessels must be 
made after the allocations to trawl gear. 

Table 6 lists the proposed 2009 and 
2010 allocations of rockfish in the 
Central GOA to trawl and longline gear 
in the entry level rockfish fishery. 
Allocations of primary rockfish species 
TACs among participants in the 
Rockfish Program are not included in 
the proposed harvest specifications 
because applications for catcher 
processor and catcher vessel 
cooperatives are due to NMFS on March 
1 of each calendar year, thereby 
preventing NMFS from calculating 
proposed 2009 allocations. NMFS will 
post these allocations on the Alaska 
Region Web site at http:// 
alaskafisheries.noaa.gov/ 
sustainablefisheries/goarat/default.htm 
when they become available in March 
2009. 

TABLE 6—PROPOSED 2009 AND 2010 ALLOCATIONS OF ROCKFISH IN THE CENTRAL GULF OF ALASKA TO TRAWL AND 
LONGLINE GEAR 1 IN THE ENTRY LEVEL ROCKFISH FISHERY 

[Values are rounded to the nearest mt] 

Species Proposed 
TAC 

Incidental 
catch 

allowance 

TAC minus 
ICA 5% TAC 2.5% TAC 

Entry level 
trawl 

allocation 

Entry level 
longline 

allocation 

Pacific ocean perch ................................. 8,225 200 8,025 401 201 342 59 
Northern rockfish ...................................... 2,302 100 2,202 110 55 0 110 
Pelagic shelf rockfish ............................... 3,566 100 3,466 173 87 0 173 

Total .................................................. 14,093 400 13,693 685 342 342 342 

1 Longline gear includes jig and hook-and-line gear. 
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Proposed Halibut Prohibited Species 
Catch (PSC) Limits 

Section 679.21(d) establishes annual 
halibut PSC limit apportionments to 
trawl and hook-and-line gear and 
permits the establishment of 
apportionments for pot gear. In October 
2008, the Council recommended that 
NMFS maintain the 2008 halibut PSC 
limits of 2,000 mt for the trawl fisheries 
and 300 mt for the hook-and-line 
fisheries for 2009 and 2010. Ten mt of 
the hook-and-line limit is further 
allocated to the demersal shelf rockfish 
(DSR) fishery in the SEO District. The 
DSR fishery is defined at 
§ 679.21(d)(4)(iii)(A). This fishery has 
been apportioned 10 mt in recognition 
of its small scale harvests. Most vessels 
in the DSR fishery are less than 60 ft 
(18.3 m) length overall (LOA) making 
them exempt from observer coverage. 
Therefore, observer data are not 
available to verify actual bycatch 
amounts. NMFS assumes the halibut 
bycatch in the DSR fishery is low 
because of the short soak times for the 
gear and short duration of the fishery. 
Also, the DSR fishery occurs in the 
winter when less overlap occurs in the 
distribution of DSR and halibut. Finally, 
much of the DSR TAC is not available 
to the commercial DSR fishery. The 
Alaska Department of Fish and Game 
sets the quota for the commercial DSR 
fishery after estimates of incidental 
catch in all fisheries (including halibut) 
and anticipated recreational harvest 

have been deducted from the DSR TAC. 
Of the 382 mt TAC for DSR in 2008, 87 
were available for the commercial 
fishery. 

Section 679.21(d)(4) authorizes the 
exemption of specified non-trawl 
fisheries from the halibut PSC limit. As 
in past years, NMFS, after consultation 
with the Council, proposes to exempt 
pot gear, jig gear, and the sablefish IFQ 
(Individual Fishing Quota) hook-and- 
line gear fishery categories from the 
non-trawl halibut PSC limit for 2009 
and 2010. The Council and NMFS 
recommend these exemptions because 
(1) the pot gear fisheries have low 
halibut bycatch mortality (averaging 19 
mt annually from 2001 through 2007 
and 20 mt through October 11, 2008); (2) 
the halibut and sablefish IFQ fisheries 
have low halibut bycatch mortality 
because the IFQ program requires 
retention of legal-sized halibut by 
vessels using hook-and-line gear if a 
halibut IFQ permit holder is aboard and 
is holding unused halibut IFQ; and (3) 
halibut mortality for the jig gear 
fisheries is assumed to be negligible. 
Halibut mortality is assumed to be 
negligible in the jig gear fisheries given 
the low amount of groundfish harvested 
by jig gear (averaging 284 mt annually 
from 2001 through 2007, and 83 mt 
through October 11, 2008), the selective 
nature of jig gear, and the likelihood of 
high survival rates of halibut caught and 
released by jig gear. 

Section 679.21(d)(5) provided NMFS 
the authority to seasonally apportion the 

halibut PSC limits after consultation 
with the Council. The FMP and 
regulations require that the Council and 
NMFS consider the following 
information in seasonally apportioning 
halibut PSC limits: (1) Seasonal 
distribution of halibut, (2) seasonal 
distribution of target groundfish species 
relative to halibut distribution, (3) 
expected halibut bycatch needs on a 
seasonal basis relative to changes in 
halibut biomass and expected catch of 
target groundfish species, (4) expected 
bycatch rates on a seasonal basis, (5) 
expected changes in directed groundfish 
fishing seasons, (6) expected actual start 
of fishing effort, and (7) economic 
effects of establishing seasonal halibut 
allocations on segments of the target 
groundfish industry. 

The final 2008 and 2009 harvest 
specifications (73 FR 10562, February 
27, 2008) summarized the Council’s and 
NMFS’s findings with respect to each of 
these FMP considerations. The 
Council’s and NMFS’s findings for 2009 
and 2010 are unchanged from 2008. 
Table 7 lists the proposed 2009 and 
2010 Pacific halibut PSC limits, 
allowances, and apportionments. 
Section 679.21(d)(5)(iii) and (iv), 
respectively, specify that any underages 
or overages of a seasonal apportionment 
of a PSC limit will be added to or 
removed from the next respective 
seasonal apportionment within the 
fishing year. 

TABLE 7—PROPOSED 2009 AND 2010 PACIFIC HALIBUT PSC LIMITS, ALLOWANCES, AND APPORTIONMENTS 
[Values are in metric tons] 

Trawl gear Hook-and-line gear 1 

Other than DSR DSR 

Season Amount Season Amount Season Amount 

January 20–April 1 .............. 550 (27.5%) January 1–June 10 ............. 250 (86%) January 1–December 31 .... 10 (100%) 
April 1–July 1 ...................... 400 (20%) June 10–September 1 ........ 5 (2%) n/a ....................................... n/a 
July 1–September 1 ............ 600 (30%) September 1–December 31 35 (12%) n/a ....................................... n/a 
September 1–October 1 ..... 150 (7.5%) n/a ....................................... n/a n/a ....................................... n/a 
October 1–December 31 .... 300 (15%) n/a ....................................... n/a n/a ....................................... n/a 

Total ............................. 2,000 (100%) n/a ....................................... 290 (100%) n/a ....................................... 10 (100%) 

1 The Pacific halibut PSC limit for hook-and-line gear is allocated to the demersal shelf rockfish (DSR) fishery and fisheries other than DSR. 
The hook-and-line sablefish fishery is exempt from halibut PSC limits. 

Section 679.21(d)(3)(ii) authorizes 
further apportionment of the trawl 
halibut PSC limit to trawl fishery 
categories. The annual apportionments 
are based on each category’s 
proportional share of the anticipated 
halibut bycatch mortality during a 
fishing year and optimization of the 
total amount of groundfish harvest 
under the halibut PSC limit. The fishery 
categories for the trawl halibut PSC 

limits are (1) a deep-water species 
category, comprised of sablefish, 
rockfish, deep-water flatfish, rex sole, 
and arrowtooth flounder; and (2) a 
shallow-water species category, 
comprised of pollock, Pacific cod, 
shallow-water flatfish, flathead sole, 
Atka mackerel, skates, and ‘‘other 
species’’ (§ 679.21(d)(3)(iii)). Table 8 
lists the proposed 2009 and 2010 
seasonal apportionments of Pacific 

halibut PSC trawl limits for the deep- 
water and shallow-water species fishery 
categories. Based on public comment 
and information contained in the final 
2008 SAFE report, the Council may 
recommend or NMFS may make 
changes in the seasonal, gear-type, or 
fishery category apportionments of 
halibut PSC limits for the final 2009 and 
2010 harvest specifications. 
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TABLE 8—PROPOSED 2009 AND 2010 SEASONAL APPORTIONMENTS OF PACIFIC HALIBUT PSC TRAWL LIMITS BETWEEN 
THE TRAWL GEAR SHALLOW-WATER SPECIES AND THE DEEP-WATER SPECIES CATEGORIES 

[Values are in metric tons] 

Season Shallow- 
water 

Deep- 
water 1 Total 

January 20–April 1 ................................................................................................................................... 450 100 550 
April 1–July 1 ........................................................................................................................................... 100 300 400 
July 1–September 1 ................................................................................................................................. 200 400 600 
September 1–October 1 .......................................................................................................................... 150 (3) 150 
Subtotal January 20–October 1 ............................................................................................................... 900 800 1,700 
October 1–December 31 2 ....................................................................................................................... n/a n/a 300 

Total .................................................................................................................................................. n/a n/a 2,000 

1 Vessels participating in cooperatives in the Central Gulf of Alaska Rockfish Pilot Program will receive a portion of the third season (July 1– 
September 1) deep-water category halibut PSC apportionment. At this time, this amount is not known but will be posted later on the Alaska Re-
gion Web site at http://alaskafisheries.noaa.gov when it becomes available. 

2 There is no apportionment between shallow-water and deep-water trawl fishery categories during the fifth season (October 1 through Decem-
ber 31). 

3 Any remainder. 

Estimated Halibut Bycatch in Prior 
Years 

The best available information on 
estimated halibut bycatch is data 
collected by observers during 2008. The 
calculated halibut bycatch mortality by 
trawl, hook-and-line, and pot gears 
through November 1, 2008, is 1,836 mt, 
407 mt, and 22 mt, respectively, for a 
total halibut mortality of 2,265 mt. 

Halibut bycatch restrictions 
seasonally constrained trawl gear 
fisheries during the 2008 fishing year. 
The trawl fishery during the second 
season was closed for the deep-water 
species category on April 21 (73 FR 
22062, April 24, 2008), and during the 
fourth season on September 11 (73 FR 
53159, September 15, 2008). The trawl 
fishery during the first season was 
closed for the shallow-water species 
category on March 10 (73 FR 13464, 
March 13, 2008) and opened on March 
21 through May 21 (73 FR 15942, March 

26, 2008, and 73 FR 30318, May 27, 
2008). To prevent exceeding the fourth 
season halibut PSC limit for the 
shallow-water species category, directed 
fishing using trawl gear was limited to 
one 48-hour open period beginning 
September 1 (73 FR 51601, September 4, 
2008), and to one 36-hour period 
beginning September 10 (73 FR 52930, 
September 12, 2008). The trawl fishery 
for all groundfish targets (with the 
exception of vessels participating in the 
Rockfish Program in the Central GOA) 
closed for the fifth season on November 
6, 2008 (73 FR 66561, November 10, 
2008) and reopened on November 16, 
2008 (73 FR 69586, November 19, 2008). 
Directed fishing for groundfish using 
hook-and-line gear closed for the year 
on October 16 (73 FR 62212, October 20, 
2008). The amount of groundfish that 
trawl gear might have harvested if 
halibut PSC limits had not restricted the 
2008 season is unknown. 

Expected Changes in Groundfish Stocks 
and Catch 

Proposed 2009 and 2010 ABCs for 
pollock, Pacific cod, deep-water flatfish, 
flathead sole, arrowtooth flounder, 
Pacific ocean perch, and pelagic shelf 
rockfish are higher than those 
established for 2008, while the proposed 
2009 and 2010 ABCs for rex sole and 
sablefish are lower than those 
established for 2008. For the remaining 
target species, the Council 
recommended that ABC levels remain 
unchanged from 2008. More information 
on these changes is included in the final 
SAFE report (November 2007). This 
document is available from the Council 
(see ADDRESSES). 

In the GOA, the total proposed 2009 
and 2010 TAC amounts are 279,264 mt, 
an increase of six percent from the 2008 
TAC total of 262,826 mt. Table 9 
compares the final 2008 TACs to the 
proposed 2009 and 2010 TACs. 

TABLE 9—COMPARISON OF FINAL 2008 AND PROPOSED 2009 AND 2010 TOTAL ALLOWABLE CATCH AMOUNT (TACS) IN 
THE GULF OF ALASKA 

[Values are rounded to the nearest metric ton] 

Species Final 2008 
TACs 

Proposed 
2009 and 

2010 TACs 

Pollock ............................................................................................................................................................................. 60,180 78,170 
Pacific cod ....................................................................................................................................................................... 50,269 50,269 
Deep-water flatfish ........................................................................................................................................................... 8,903 9,172 
Rex sole ........................................................................................................................................................................... 9,132 8,468 
Flathead sole ................................................................................................................................................................... 11,054 11,215 
Shallow water flatfish ....................................................................................................................................................... 22,256 22,256 
Arrowtooth flounder ......................................................................................................................................................... 43,000 43,000 
Sablefish .......................................................................................................................................................................... 12,730 11,633 
Pacific ocean perch ......................................................................................................................................................... 14,999 15,072 
Shortraker rockfish ........................................................................................................................................................... 898 898 
Rougheye rockfish ........................................................................................................................................................... 1,286 1,279 
Other rockfish .................................................................................................................................................................. 1,730 1,730 
Northern rockfish ............................................................................................................................................................. 4,549 4,349 
Pelagic shelf rockfish ....................................................................................................................................................... 5,227 5,140 
Thornyhead rockfish ........................................................................................................................................................ 1,910 1,910 
Big skates ........................................................................................................................................................................ 3,330 3,330 
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TABLE 9—COMPARISON OF FINAL 2008 AND PROPOSED 2009 AND 2010 TOTAL ALLOWABLE CATCH AMOUNT (TACS) IN 
THE GULF OF ALASKA—Continued 

[Values are rounded to the nearest metric ton] 

Species Final 2008 
TACs 

Proposed 
2009 and 

2010 TACs 

Longnose skates .............................................................................................................................................................. 2,887 2,887 
Other skates .................................................................................................................................................................... 2,104 2,104 
Demersal shelf rockfish ................................................................................................................................................... 382 382 
Atka mackerel .................................................................................................................................................................. 1,500 1,500 
‘‘Other species’’ ............................................................................................................................................................... 4,500 4,500 

Total .......................................................................................................................................................................... 262,826 279,264 

Current Estimates of Halibut Biomass 
and Stock Condition 

The most recent halibut stock 
assessment was developed by the 
International Pacific Halibut 
Commission (IPHC) staff in December 
2007 for the 2008 commercial fishery; 
this assessment was considered by the 
IPHC at its annual January 2008 
meeting. Information from ongoing 
passive integrated transponder (PIT) tag 
recoveries, as well as inconsistencies in 
the traditional closed-area stock 
assessments for some areas, has 
prompted the IPHC to reexamine the 
stock assessment framework and 
corresponding harvest policy. It had 
been assumed that once the halibut 
reached legal commercial size there was 
little movement between regulatory 
areas. PIT tag recoveries indicate greater 
movement between regulatory areas 
than previously thought. In response to 
this new information, IPHC staff 
developed a coast-wide assessment 
based on a single stock. The assessment 
recommends a coast-wide harvest rate of 
20 percent of the exploitable biomass 
overall, but a lower harvest rate of 15 
percent for Areas 4B, C, D, and E. The 
current exploitable halibut biomass in 
Alaska for 2008 was estimated to be 
163,719 mt, down from 187,755 mt 
estimated for 2007. Approximately half 
of the decrease is due to changes in the 
assessment model and the other half to 
anticipated lower commercial and 
survey catch rates in 2008. The female 
spawning biomass remains far above the 
minium acceptable level, which 
occurred in the 1970s. 

The halibut resource is fully utilized. 
The IPHC estimates that the long term, 
potential yield for the entire halibut 
stock is 26,980 mt round weight per 
year. The average annual yield (catch) of 
the commercial halibut fisheries in 
Alaska has averaged 33,675 mt over the 
14 year period from 1994 to 2007. This 
is 25 percent higher than the potential 
annual yield. The IPHC believes that 
this reflects the good condition of the 

Pacific halibut resource, as the halibut 
biomass presently is greater than that 
which could be expected to sustain a 
26,980 mt annual harvest. In January 
2008, the IPHC approved Alaska 
commercial catch limits totaling 30,349 
mt round weight for 2008, a four percent 
decrease from 31,661 mt round weight 
in 2007. 

Additional information on the Pacific 
halibut stock assessment may be found 
in the IPHC’s 2007 Pacific halibut stock 
assessment (December 2007), available 
on the IPHC Web site at http:// 
www.iphc.washington.edu. The IPHC 
considered the 2007 Pacific halibut 
assessment for 2008 at its January 2008 
annual meeting when the IPHC set the 
2008 commercial halibut fishery quotas. 
Through November 4, 2008, commercial 
hook-and-line harvests of halibut off 
Alaska totaled 28,036 mt, round weight. 
The IPHC will consider the 2008 Pacific 
halibut assessment for 2009 at its 
January 2009 annual meeting when it 
sets the 2009 commercial halibut fishery 
quotas. 

Other Factors 

The allowable commercial catch of 
halibut will be adjusted to account for 
the overall halibut PSC mortality limit 
established for groundfish fisheries. The 
2009 and 2010 groundfish fisheries are 
expected to use the entire proposed 
annual halibut PSC limit of 2,300 mt. 
The allowable directed commercial 
catch is determined by first accounting 
for recreational and subsistence catch, 
waste, and bycatch mortality, and then 
providing the remainder to the directed 
fishery. Groundfish fishing is not 
expected to affect adversely the halibut 
stocks. Methods available for reducing 
halibut bycatch include (1) publication 
of individual vessel bycatch rates on the 
NMFS Alaska Region Web site at http:// 
alaskafisheries.noaa.gov, (2) 
modifications to gear, (3) changes in 
groundfish fishing seasons, (4) 
individual transferable quota programs, 
and (5) time/area closures. 

Reductions in groundfish TAC 
amounts provide no incentive for 
fishermen to reduce bycatch rates. Costs 
that would be imposed on fishermen as 
a result of reducing TAC amounts 
depend on the species and amounts of 
groundfish forgone. 

The definition of ‘‘Authorized fishing 
gear’’ at § 679.2 specifies requirements 
for biodegradable panels and tunnel 
openings for groundfish pots to reduce 
halibut bycatch. As a result, low bycatch 
and mortality rates of halibut in pot 
fisheries have justified exempting pot 
gear from PSC limits. 

The definitions at § 679.2 for 
‘‘Authorized fishing gear,’’ defines 
‘‘pelagic trawl gear’’ in a manner 
intended to reduce bycatch of halibut by 
displacing fishing effort off the bottom 
of the sea floor when certain halibut 
bycatch levels are reached during the 
fishing year. The definition provides 
standards for physical conformation and 
performance of the trawl gear in terms 
of crab bycatch (§ 679.7(a)(14)). 
Furthermore, all hook-and-line vessel 
operators are required to employ careful 
release measures when handling halibut 
bycatch (§ 679.7(a)(13)). These measures 
are intended to reduce handling 
mortality, thereby lowering overall 
halibut bycatch mortality in the 
groundfish fisheries, and to increase the 
amount of groundfish harvested under 
the available halibut mortality bycatch 
limits. 

NMFS and the Council will review 
the methods available for reducing 
halibut bycatch listed here to determine 
their effectiveness and will initiate 
changes, as necessary, in response to 
this review or to public testimony and 
comment. 

Halibut Discard Mortality Rates 

The Council recommended and 
NMFS proposes that the halibut discard 
mortality rates (DMRs) developed and 
recommended by the IPHC for the 2009 
and 2010 GOA groundfish fisheries be 
used to monitor the proposed 2009 and 
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2010 GOA halibut bycatch mortality 
limits. The IPHC recommended use of 
long-term average DMRs for the 2009 
and 2010 groundfish fisheries. The IPHC 
will analyze observer data annually and 
recommend changes to the DMRs where 
a fishery DMR shows large variation 
from the mean. Most of the IPHC’s 
assumed DMRs were based on an 
average of mortality rates determined 
from NMFS observer data collected 

between 1996 and 2005. Long-term 
average DMRs were not available for 
some fisheries, so rates from the most 
recent years were used. For the ‘‘other 
species’’ and skate fisheries, where 
insufficient mortality data are available, 
the mortality rate of halibut caught in 
the Pacific cod fishery for each gear type 
was recommended as the default rate. 
Table 10 lists the proposed 2009 and 
2010 DMRs, which are unchanged from 

the 2008 DMRs. The DMRs for hook- 
and-line target fisheries range from 10 to 
14 percent. The DMRs for trawl target 
fisheries range from 53 to 76 percent. 
Each DMR for the pot target fisheries is 
16 percent. A copy of the document 
justifying these DMRs is available from 
the Council (see ADDRESSES) and is 
discussed in Appendix A of the final 
2007 SAFE report, dated November 
2008. 

TABLE 10—PROPOSED 2009 AND 2010 HALIBUT DISCARD MORTALITY RATES FOR VESSELS FISHING IN THE GULF OF 
ALASKA 

[Values are percent of halibut assumed to be dead] 

Gear Target fishery Mortality 
rate (%) 

Hook-and-line ............................................. Other species ..................................................................................................................
Skates .............................................................................................................................
Pacific cod .......................................................................................................................
Rockfish ..........................................................................................................................

14 
14 
14 
10 

Trawl ........................................................... Arrowtooth flounder .........................................................................................................
Atka mackerel .................................................................................................................
Deep-water flatfish ..........................................................................................................
Flathead sole ..................................................................................................................
Non-pelagic pollock .........................................................................................................
Other species ..................................................................................................................
Skates .............................................................................................................................
Pacific cod .......................................................................................................................
Pelagic pollock ................................................................................................................
Rex sole ..........................................................................................................................
Rockfish ..........................................................................................................................
Sablefish .........................................................................................................................
Shallow-water flatfish ......................................................................................................

69 
60 
53 
61 
59 
63 
63 
63 
76 
63 
67 
65 
71 

Pot .............................................................. Other species ..................................................................................................................
Skates .............................................................................................................................
Pacific cod .......................................................................................................................

16 
16 
16 

American Fisheries Act (AFA) Catcher 
Processor and Catcher Vessel 
Groundfish Harvest and PSC Limits 

Section 679.64 establishes groundfish 
harvesting and processing sideboard 
limits on AFA catcher processors and 
catcher vessels in the GOA. These 
sideboard limits are necessary to protect 
the interests of fishermen and 
processors who do not directly benefit 
from the AFA from expansion in their 
fisheries by those fishermen and 
processors who receive exclusive 
harvesting and processing privileges 
under the AFA. Section 679.7(k)(1)(ii) 
prohibits listed AFA catcher processors 
from harvesting any species of fish in 
the GOA. Additionally, § 679.7(k)(1)(iv) 
prohibits listed AFA catcher processors 

from processing any pollock in the GOA 
and any groundfish harvested in 
Statistical Area 630 of the GOA. 

AFA catcher vessels that are less than 
125 ft (38.1 m) LOA, have annual 
landings of pollock in the Bering Sea 
and Aleutian Islands less than 5,100 mt, 
and have made at least 40 GOA 
groundfish landings from 1995 through 
1997 are exempt from GOA sideboard 
limits under § 679.64(b)(2)(ii). 
Sideboard limits for non-exempt AFA 
catcher vessels operating in the GOA are 
based on their traditional harvest levels 
in groundfish fisheries covered by the 
GOA FMP. Section 679.64(b)(3)(iii) 
establishes the GOA groundfish 
sideboard limits based on the retained 
catch of non-exempt AFA catcher 
vessels of each sideboard species from 

1995 through 1997 divided by the TAC 
for that species over the same period. 
Table 11 lists the proposed 2009 and 
2010 groundfish sideboard limits for 
non-exempt AFA catcher vessels. All 
targeted or incidental catch of sideboard 
species made by non-exempt AFA 
catcher vessels will be deducted from 
the sideboard limits in Table 11. NMFS 
slightly adjusted the ratios used to 
calculate these sideboard limits as a 
result of two vessels changing status 
from non-exempt to exempt, based on 
NMFS administrative review of these 
vessels’ applications for non-exempt 
status. This results in slight decreases to 
the catch-to-TAC ratios used to establish 
the non-exempt AFA CV sideboard 
limits. 
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TABLE 11—PROPOSED 2009 AND 2010 GOA NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL (CV) 
GROUNDFISH HARVEST SIDEBOARD LIMITS 

[Values are rounded to the nearest metric ton] 

Species Apportionments by season/gear Area/component 

Ratio of 
1995–1997 
non-exempt 

AFA CV 
catch to 

1995–1997 
TAC 

Proposed 
2009 and 

2010 TACs 

Proposed 
2009 and 
2010 non- 

exempt 
AFA CV 

sideboard 
limit 

Pollock ....................................... A Season—January 20–March 
10.

Shumagin (610) ........................ 0.6047 4,472 2,704 

Chirikof (620) ............................ 0.1167 8,367 976 
Kodiak (630) ............................. 0.2028 4,133 838 

B Season—March 10–May 31 Shumagin (610) ........................ 0.6047 4,472 2,704 
Chirikof (620) ............................ 0.1167 10,198 1,190 
Kodiak (630) ............................. 0.2028 2,302 467 

C Season—August 25–October 
1.

Shumagin (610) ........................ 0.6047 7,378 4,461 

Chirikof (620) ............................ 0.1167 3,628 423 
Kodiak (630) ............................. 0.2028 5,966 1,210 

D Season—October 1–Novem-
ber 1.

Shumagin (610) ........................ 0.6047 7,378 4,461 

Chirikof (620) ............................ 0.1167 3,628 423 
Kodiak (630) ............................. 0.2028 5,966 1,210 

Annual ....................................... WYK (640) ................................ 0.3495 1,694 592 
SEO (650) ................................. 0.3495 6,157 2,152 

Pacific cod ................................. A Season 1—January 1–June 
10.

W inshore ................................. 0.1365 10,502 1,434 

W offshore ................................ 0.1026 1,167 120 
C inshore .................................. 0.0689 15,350 1,058 
C offshore ................................. 0.0721 1,706 123 

B Season 2—September 1–De-
cember 31.

W inshore ................................. 0.1365 7,002 956 

W offshore ................................ 0.1026 778 80 
C inshore .................................. 0.0689 10,233 705 
C offshore ................................. 0.0721 1,137 82 

Annual ....................................... E inshore .................................. 0.0079 2,155 17 
E offshore ................................. 0.0078 239 2 

Flatfish, deep-water ................... Annual ....................................... W .............................................. 0.0000 707 0 
C ............................................... 0.0647 6,927 448 
E ............................................... 0.0128 1,538 20 

Rex sole .................................... Annual ....................................... W .............................................. 0.0007 948 1 
C ............................................... 0.0384 6,241 240 
E ............................................... 0.0029 1,279 4 

Flathead sole ............................. Annual ....................................... W .............................................. 0.0036 2,000 7 
C ............................................... 0.0213 5,000 107 
E ............................................... 0.0009 4,215 4 

Flatfish, shallow-water ............... Annual ....................................... W .............................................. 0.0156 4,500 70 
C ............................................... 0.0587 13,000 763 
E ............................................... 0.0126 4,756 60 

Arrowtooth flounder ................... Annual ....................................... W .............................................. 0.0021 8,000 17 
C ............................................... 0.0280 30,000 840 
E ............................................... 0.0002 5,000 1 

Sablefish .................................... Annual, trawl gear .................... W .............................................. 0.0000 345 0 
C ............................................... 0.0642 1,005 65 
E ............................................... 0.0433 244 11 

Pacific ocean perch ................... Annual ....................................... W .............................................. 0.0023 3,704 9 
C ............................................... 0.0748 8,225 615 
E ............................................... 0.0466 3,143 146 

Shortraker rockfish .................... Annual ....................................... W .............................................. 0.0000 120 0 
C ............................................... 0.0218 315 7 
E ............................................... 0.0110 463 5 

Rougheye rockfish ..................... Annual ....................................... W .............................................. 0.0000 142 0 
C ............................................... 0.0237 830 20 
E ............................................... 0.0124 325 4 

Other rockfish ............................ Annual ....................................... W .............................................. 0.0034 357 1 
C ............................................... 0.1699 569 97 
E ............................................... 0.0000 804 0 

Northern rockfish ....................... Annual ....................................... W .............................................. 0.0003 2,047 1 
C ............................................... 0.0277 2,302 64 

Pelagic shelf rockfish ................ Annual ....................................... W .............................................. 0.0001 986 0 
C ............................................... 0.0000 3,566 0 
E ............................................... 0.0067 588 4 
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TABLE 11—PROPOSED 2009 AND 2010 GOA NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL (CV) 
GROUNDFISH HARVEST SIDEBOARD LIMITS—Continued 

[Values are rounded to the nearest metric ton] 

Species Apportionments by season/gear Area/component 

Ratio of 
1995–1997 
non-exempt 

AFA CV 
catch to 

1995–1997 
TAC 

Proposed 
2009 and 

2010 TACs 

Proposed 
2009 and 
2010 non- 

exempt 
AFA CV 

sideboard 
limit 

Thornyhead rockfish .................. Annual ....................................... W .............................................. 0.0280 267 7 
C ............................................... 0.0280 860 24 
E ............................................... 0.0280 783 22 

Big skates .................................. Annual ....................................... W .............................................. 0.0063 632 4 
C ............................................... 0.0063 2,065 13 
E ............................................... 0.0063 633 4 

Longnose skates ....................... Annual ....................................... W .............................................. 0.0063 78 0 
C ............................................... 0.0063 2,041 13 
E ............................................... 0.0063 768 5 

Other skates .............................. Annual ....................................... Gulfwide .................................... 0.0063 2,104 13 
Demersal shelf rockfish ............. Annual ....................................... SEO .......................................... 0.0020 382 1 
Atka mackerel ............................ Annual ....................................... Gulfwide .................................... 0.0309 1,500 46 
Other species ............................ Annual ....................................... Gulfwide .................................... 0.0063 4,500 28 

1 The Pacific cod A season for trawl gear does not open until January 20. 
2 The Pacific cod B season for trawl gear closes November 1. 

The halibut PSC sideboard limits for 
non-exempt AFA catcher vessels in the 
GOA are based on the aggregate retained 
groundfish catch by non-exempt AFA 
catcher vessels in each PSC target 

category from 1995 through 1997 
divided by the retained catch of all 
vessels in that fishery from 1995 
through 1997 (§ 679.64(b)(4)). Table 12 
lists the proposed 2009 and 2010 

catcher vessel halibut PSC limits for 
non-exempt AFA vessels using trawl 
gear in the GOA. 

TABLE 12—PROPOSED 2009 AND 2010 NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL HALIBUT PROHIBITED 
SPECIES CATCH (PSC) LIMITS FOR VESSELS USING TRAWL GEAR IN THE GOA 

[Values are in metric tons] 

Seasons Season dates Target fishery 

Ratio of 
1995–1997 
non-exempt 
AFA CV re-
tained catch 
to total re-

tained catch 

Proposed 
2009 and 
2010 PSC 

limit 

Proposed 
2009 and 
2010 non- 

exempt AFA 
CV PSC 

limit 

1 ............... January 20–April 1 .................................... shallow-water ............................................ 0.340 450 153 
deep-water ................................................ 0.070 100 7 

2 ............... April 1–July 1 ............................................ shallow-water ............................................ 0.340 100 34 
deep-water ................................................ 0.070 300 21 

3 ............... July 1–September 1 .................................. shallow-water ............................................ 0.340 200 68 
deep-water ................................................ 0.070 400 28 

4 ............... September 1–October 1 ............................ shallow-water ............................................ 0.340 150 51 
deep-water ................................................ 0.070 0 0 

5 ............... October 1–December 31 ........................... all targets ................................................... 0.205 300 61 

Non-AFA Crab Vessel Groundfish 
Sideboard Limits 

Section 680.22 establishes groundfish 
catch limits for vessels with a history of 
participation in the Bering Sea snow 
crab fishery to prevent these vessels 
from using the increased flexibility 
provided by the Crab Rationalization 
Program to expand their level of 
participation in the GOA groundfish 
fisheries. Sideboard limits restrict these 
vessels’ catch to their collective 
historical landings in all GOA 
groundfish fisheries (except the fixed- 

gear sablefish fishery). Sideboard limits 
also apply to landings made using an 
LLP license derived from the history of 
a restricted vessel, even if that LLP is 
used on another vessel. 

Sideboard limits for non-AFA crab 
vessels operating in the GOA are based 
on their traditional harvest levels of 
TAC in groundfish fisheries covered by 
the GOA FMP. Section 680.22(d) and (e) 
base the groundfish sideboard limits in 
the GOA on the retained catch by non- 
AFA crab vessels of each sideboard 
species from 1996 through 2000 divided 

by the total retained harvest of that 
species over the same period. Table 13 
lists these proposed 2009 and 2010 
groundfish sideboard limits for non- 
AFA crab vessels. All targeted or 
incidental catch of sideboard species 
made by non-AFA crab vessels will be 
deducted from the sideboard limits in 
Table 13. 

Vessels exempt from Pacific cod 
sideboards are those that landed less 
than 45,359 kilograms of Bering Sea 
snow crab and more than 500 mt of 
groundfish (in round weight 
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equivalents) from the GOA between 
January 1, 1996, and December 31, 2000, 

and any vessel named on an LLP that 
was generated in whole or in part by the 

fishing history of a vessel meeting the 
criteria in § 680.22(a)(3). 

TABLE 13—PROPOSED 2009 AND 2010 GOA NON-AMERICAN FISHERIES ACT CRAB VESSEL GROUNDFISH HARVEST 
SIDEBOARD LIMITS 

[Values are rounded to the nearest metric ton] 

Species Season/gear Area/component 

Ratio of 
1996–2000 
non-AFA 

crab vessel 
catch to 

1996–2000 
total harvest 

Proposed 
2009 and 

2010 TACs 

Proposed 
2009 and 
2010 non- 
AFA crab 

vessel 
sideboard 

limit 

Pollock ....................................... A Season—January 20–March 
10.

Shumagin (610) ........................ 0.0098 4,472 44 

Chirikof (620) ............................ 0.0031 8,367 26 
Kodiak (630) ............................. 0.0002 4,133 1 

B Season—March 10–May 31 Shumagin (610) ........................ 0.0098 4,472 44 
Chirikof (620) ............................ 0.0031 10,198 32 
Kodiak (630) ............................. 0.0002 2,302 0 

C Season—August 25–October 
1.

Shumagin (610) ........................ 0.0098 7,378 72 

Chirikof (620) ............................ 0.0031 3,628 11 
Kodiak (630) ............................. 0.0002 5,966 1 

D Season—October 1–Novem-
ber 1.

Shumagin (610) ........................ 0.0098 7,378 72 

Chirikof (620) ............................ 0.0031 3,628 11 
Kodiak (630) ............................. 0.0002 5,966 1 

Annual ....................................... WYK (640) ................................ 0.0000 1,694 0 
SEO (650) ................................. 0.0000 6,157 0 

Pacific cod ................................. A Season 1—January 1–June 
10.

W inshore ................................. 0.0902 11,278 1,017 

W offshore ................................ 0.2046 1,253 256 
C inshore .................................. 0.0383 15,905 609 
C offshore ................................. 0.2074 1,767 366 

B Season 2—September 1–De-
cember 31.

W inshore ................................. 0.0902 7,519 678 

W offshore ................................ 0.2046 835 171 
C inshore .................................. 0.0383 10,603 406 
C offshore ................................. 0.2074 1,178 244 

Annual ....................................... E inshore .................................. 0.0110 3,470 38 
E offshore ................................. 0.0000 386 0 

Flatfish deep-water .................... Annual ....................................... W .............................................. 0.0035 707 2 
C ............................................... 0.0000 6,927 0 
E ............................................... 0.0000 1,538 0 

Rex sole .................................... Annual ....................................... W .............................................. 0.0000 948 0 
C ............................................... 0.0000 6,241 0 
E ............................................... 0.0000 1,279 0 

Flathead sole ............................. Annual ....................................... W .............................................. 0.0002 2,000 0 
C ............................................... 0.0004 5,000 2 
E ............................................... 0.0000 4,215 0 

Flatfish shallow-water ................ Annual ....................................... W .............................................. 0.0059 4,500 27 
C ............................................... 0.0001 13,000 1 
E ............................................... 0.0000 4,756 0 

Arrowtooth flounder ................... Annual ....................................... W .............................................. 0.0004 8,000 3 
C ............................................... 0.0001 30,000 3 
E ............................................... 0.0000 5,000 0 

Sablefish .................................... Annual, trawl gear .................... W .............................................. 0.0000 345 0 
C ............................................... 0.0000 1,005 0 
E ............................................... 0.0000 244 0 

Pacific ocean perch ................... Annual ....................................... W .............................................. 0.0000 3,704 0 
C ............................................... 0.0000 8,225 0 
E ............................................... 0.0000 3,143 0 

Shortraker rockfish .................... Annual ....................................... W .............................................. 0.0013 120 0 
C ............................................... 0.0012 315 0 
E ............................................... 0.0009 463 0 

Rougheye rockfish ..................... Annual ....................................... W .............................................. 0.0067 142 1 
C ............................................... 0.0047 830 4 
E ............................................... 0.0008 325 0 

Other rockfish ............................ Annual ....................................... W .............................................. 0.0035 357 1 
C ............................................... 0.0033 569 2 
E ............................................... 0.0000 804 0 

Northern rockfish ....................... Annual ....................................... W .............................................. 0.0005 2,047 1 
C ............................................... 0.0000 2,302 0 
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TABLE 13—PROPOSED 2009 AND 2010 GOA NON-AMERICAN FISHERIES ACT CRAB VESSEL GROUNDFISH HARVEST 
SIDEBOARD LIMITS—Continued 

[Values are rounded to the nearest metric ton] 

Species Season/gear Area/component 

Ratio of 
1996–2000 
non-AFA 

crab vessel 
catch to 

1996–2000 
total harvest 

Proposed 
2009 and 

2010 TACs 

Proposed 
2009 and 
2010 non- 
AFA crab 

vessel 
sideboard 

limit 

Pelagic shelf rockfish ................ Annual ....................................... W .............................................. 0.0017 986 2 
C ............................................... 0.0000 3,566 0 
E ............................................... 0.0000 588 0 

Thornyhead rockfish .................. Annual ....................................... W .............................................. 0.0047 267 1 
C ............................................... 0.0066 860 6 
E ............................................... 0.0045 783 4 

Big skate .................................... Annual ....................................... W .............................................. 0.0392 632 25 
C ............................................... 0.0159 2,065 33 
E ............................................... 0.0000 633 0 

Longnose skate ......................... Annual ....................................... W .............................................. 0.0392 78 3 
C ............................................... 0.0159 2,041 32 
E ............................................... 0.0000 768 0 

Other skates .............................. Annual ....................................... Gulfwide .................................... 0.0176 2,104 37 
Demersal shelf rockfish ............. Annual ....................................... SEO .......................................... 0.0000 382 0 
Atka mackerel ............................ Annual ....................................... Gulfwide .................................... 0.0000 1,500 0 
Other species ............................ Annual ....................................... Gulfwide .................................... 0.0176 4,500 79 

1 The Pacific cod A season for trawl gear does not open until January 20. 
2 The Pacific cod B season for trawl gear closes November 1. 

Rockfish Program Groundfish 
Sideboard Limitations and Halibut 
Mortality Limitations 

Section 679.82(d)(7) establishes 
sideboards to limit the ability of 
participants eligible for the Rockfish 
Program to harvest fish in fisheries other 
than the Central GOA rockfish fisheries. 
The Rockfish Program provides certain 
economic advantages to harvesters. 
Harvesters could use this economic 
advantage to increase their participation 
in other fisheries, adversely affecting the 

participants in other fisheries. The 
proposed sideboards for 2009 and 2010 
limit the total amount of catch that 
could be taken by eligible harvesters 
and limit the amount of halibut 
mortality to historic levels. The 
sideboard measures are in effect only 
during the month of July. Traditionally, 
the Central GOA rockfish fisheries 
opened in July. The sideboards are 
designed to restrict fishing during the 
historical season for the fishery, but 
allow eligible rockfish harvesters to 
participate in fisheries before or after 

the historical rockfish season. The 
sideboard provisions are discussed in 
detail in the proposed rule (71 FR 
33040, June 7, 2006) and final rules (71 
FR 67210, November 20, 2006, and 72 
FR 37678, July 11, 2007) for the 
Rockfish Program. Table 14 lists the 
proposed 2009 and 2010 Rockfish 
Program harvest limits in the WYK 
District and the Western GOA. Table 15 
lists the proposed 2009 and 2010 
Rockfish Program halibut mortality 
limits for catcher processors and catcher 
vessels. 

TABLE 14—PROPOSED 2009 AND 2010 ROCKFISH PROGRAM HARVEST LIMITS BY SECTOR FOR WEST YAKUTAT DISTRICT 
AND WESTERN GOA BY THE CATCHER PROCESSOR (CP) AND CATCHER VESSEL (CV) SECTORS 

[Values are rounded to the nearest metric ton] 

Area Fishery CP sector 
(% of TAC) 

CV sector 
(% of TAC) 

Proposed 
2009 and 

2010 TACs 

Proposed 
2009 and 
2010 CP 

limit 

Proposed 
2009 and 
2010 CV 

limit 

West Yakutat District .................... Pelagic shelf rockfish .................... 72.4 1.7 247 179 4 
Pacific ocean perch ...................... 76.0 2.9 1,105 840 32 

Western GOA ............................... Pelagic shelf rockfish .................... 63.3 0.0 986 624 0 
Pacific ocean perch ...................... 61.1 0.0 3,704 2,263 0 
Northern rockfish .......................... 78.9 0.0 2,047 1,615 0 
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TABLE 15—PROPOSED 2009 AND 2010 ROCKFISH PROGRAM HALIBUT MORTALITY LIMITS FOR THE CATCHER PROCESSOR 
AND CATCHER VESSEL SECTORS 

[Values are rounded to the nearest metric ton] 

Sector 

Shallow- 
water com-
plex halibut 

PSC 
sideboard 

ratio 

Deep-water 
complex 

halibut PSC 
sideboard 

ratio 

Annual hal-
ibut mor-
tality limit 

(mt) 

Annual shal-
low-water 
complex 

halibut PSC 
sideboard 

limit 
(mt) 

Annual 
deep-water 

complex 
halibut PSC 
sideboard 

limit 
(mt) 

Catcher processor .................................................................................... 0.54 3.99 2,000 11 80 
Catcher vessel ......................................................................................... 6.32 1.08 2,000 126 22 

Gulf of Alaska Amendment 80 Vessel 
Groundfish Harvest and PSC Limits 

Amendment 80 to the Fishery 
Management Plan for Groundfish of the 
Bering Sea and Aleutian Islands 
Management Area, hereinafter referred 
to as the ‘‘Amendment 80 program,’’ 
established a limited access privilege 
program for the non-AFA trawl catcher 
processor sector. In order to limit the 
ability of participants eligible for the 
Amendment 80 program to expand their 
harvest efforts in the GOA, the 
Amendment 80 program established 
groundfish and halibut PSC limits for 
Amendment 80 program participants in 
the GOA. 

Section 679.92 establishes groundfish 
harvesting sideboard limits on all 
Amendment 80 program vessels, other 

than the F/V GOLDEN FLEECE, to 
amounts no greater than the limits 
shown in Table 37 to part 679. 
Sideboard limits in the GOA are 
proposed for pollock in the Western and 
Central Regulatory Areas and in the 
WYK District, for Pacific cod gulfwide, 
for Pacific ocean perch and pelagic shelf 
rockfish in the Western Regulatory Area 
and WYK District, and for northern 
rockfish in the Western Regulatory Area. 
The harvest of Pacific ocean perch, 
pelagic shelf rockfish, and northern 
rockfish in the Central Regulatory Area 
of the GOA is subject to regulation 
under the Central GOA Rockfish 
Program. Amendment 80 program 
vessels not qualified under the Rockfish 
Program are excluded from directed 
fishing for these rockfish species in the 

Central GOA. Under regulations, the F/ 
V GOLDEN FLEECE is prohibited from 
directed fishing for pollock, Pacific cod, 
Pacific ocean perch, pelagic shelf 
rockfish, and northern rockfish in the 
GOA. These sideboard limits are 
necessary to restrict the ability of 
participants eligible for the Amendment 
80 program to expand their harvest 
efforts in the GOA. 

Groundfish sideboard limits for 
Amendment 80 vessels operating in the 
GOA are based on their average 
aggregate harvests from 1998 to 2004. 
Table 16 lists the proposed 2009 and 
2010 sideboard limits for Amendment 
80 vessels. All targeted or incidental 
catch of sideboard species made by 
Amendment 80 vessels will be deducted 
from the sideboard limits in Table 16. 

TABLE 16—PROPOSED 2009 AND 2010 GOA GROUNDFISH SIDEBOARD LIMITS FOR AMENDMENT 80 VESSELS 

Species Apportionments and allocations 
by season Area 

Ratio of 
Amendment 

80 sector 
vessels 

1998–2004 
catch to 

TAC 

2009 and 
2010 TAC 

(mt) 

2009 and 
2010 

Amendment 
80 vessel 

sideboards 
(mt) 

Pollock ....................................... A Season—January 20–Feb-
ruary 25.

Shumagin (610) ........................ 0.003 4,472 13 

Chirikof (620) ............................ 0.002 8,367 17 
Kodiak (630) ............................. 0.002 4,133 8 

B Season—March 10–May 31 Shumagin (610) ........................ 0.003 4,472 13 
Chirikof (620) ............................ 0.002 10,198 20 
Kodiak (630) ............................. 0.002 2,302 5 

C Season—August 25–Sep-
tember 15.

Shumagin (610) ........................ 0.003 7,378 22 

Chirikof (620) ............................ 0.002 3,628 7 
Kodiak (630) ............................. 0.002 5,966 12 

D Season—October 1–Novem-
ber 1.

Shumagin (610) ........................ 0.003 7,378 22 

Chirikof (620) ............................ 0.002 3,628 7 
Kodiak (630) ............................. 0.002 5,966 12 

Annual ....................................... WYK (640) ................................ 0.002 2,042 4 
Pacific cod ................................. A Season 1—January 1–June 

10.
W .............................................. 0.020 11,669 233 

C ............................................... 0.044 17,056 750 
B Season 2—September 1–De-

cember 31.
W .............................................. 0.020 7,780 156 

C ............................................... 0.044 11,370 500 
Annual ....................................... WYK .......................................... 0.034 2,394 81 

Pacific ocean perch ................... Annual ....................................... W .............................................. 0.994 3,704 3,682 
WYK .......................................... 0.961 1,105 1,062 

Northern rockfish ....................... Annual ....................................... W .............................................. 1.000 2,047 2,047 
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TABLE 16—PROPOSED 2009 AND 2010 GOA GROUNDFISH SIDEBOARD LIMITS FOR AMENDMENT 80 VESSELS 

Species Apportionments and allocations 
by season Area 

Ratio of 
Amendment 

80 sector 
vessels 

1998–2004 
catch to 

TAC 

2009 and 
2010 TAC 

(mt) 

2009 and 
2010 

Amendment 
80 vessel 

sideboards 
(mt) 

Pelagic shelf rockfish ................ Annual ....................................... W .............................................. 0.764 986 753 
WYK .......................................... 0.896 247 221 

1 The Pacific cod A season for trawl gear does not open until January 20. 
2 The Pacific cod B season for trawl gear closes November 1. 

The halibut PSC sideboard limits for 
Amendment 80 vessels in the GOA are 
based on the historic use of halibut PSC 
by Amendment 80 vessels in each PSC 
target category from 1998 through 2004 

(Table 38 to 50 CFR part 679). These 
values are slightly lower than the 
average historic use to accommodate 
two factors: Allocation of halibut PSC 
cooperative quota under the Central 

GOA Rockfish Program and the 
exemption of the F/V GOLDEN FLEECE 
from this restriction. Table 17 lists the 
proposed 2009 and 2010 halibut PSC 
limits for Amendment 80 vessels. 

TABLE 17—PROPOSED 2009 AND 2010 HALIBUT PROHIBITED SPECIES CATCH (PSC) LIMITS FOR AMENDMENT 80 
VESSELS IN THE GOA 

Season Season dates Target fishery 

Historic 
Amendment 

80 use of 
the annual 

halibut PSC 
limit catch 

(ratio) 

2009 and 
2010 annual 

PSC limit 
(mt) 

2009 and 
2010 

Amendment 
80 vessel 
PSC limit 

(mt) 

1 ............... January 20–April 1 .................................... shallow-water ............................................ 0.0048 2,000 10 
.................................................................... deep-water ................................................ 0.0115 2,000 23 

2 ............... April 1–July 1 ............................................ shallow-water ............................................ 0.0189 2,000 38 
deep-water ................................................ 0.1072 2,000 214 

3 ............... July 1–September 1 .................................. shallow-water ............................................ 0.0146 2,000 29 
deep-water ................................................ 0.0521 2,000 104 

4 ............... September 1–October 1 ............................ shallow-water ............................................ 0.0074 2,000 15 
deep-water ................................................ 0.0014 2,000 3 

5 ............... October 1–December 31 ........................... shallow-water ............................................ 0.0227 2,000 45 
deep-water ................................................ 0.0371 2,000 74 

Classification 

NMFS has determined that the 
proposed harvest specifications are 
consistent with the FMP and 
preliminarily determined that the 
proposed harvest specifications are 
consistent with the Magnuson-Stevens 
Act and other applicable laws. 

This action is authorized under 50 
CFR 679.20 and is exempt from review 
under Executive Order 12866. 

NMFS prepared a Final EIS for Alaska 
Groundfish Harvest Specifications and 
made it available to the public on 
January 12, 2007 (72 FR 1512). On 
February 13, 2007, NMFS issued the 
Record of Decision (ROD) for the Final 
EIS. Copies of the Final EIS and ROD for 
this action are available from NMFS (see 
ADDRESSES). The Final EIS analyzes the 
environmental consequences of the 
proposed action and its alternatives on 
resources in the action area. The Final 
EIS found no significant environmental 
consequences from the proposed action 
or its alternatives. 

NMFS also prepared an Initial 
Regulatory Flexibility Analysis (IRFA) 
as required by Section 603 of the 
Regulatory Flexibility Act. The IRFA 
evaluated the impacts on small entities 
of alternative harvest strategies for the 
groundfish fisheries in the Exclusive 
Economic Zone (EEZ) off of Alaska. 
While the specification numbers may 
change from year to year, the harvest 
strategy for establishing those numbers 
remains the same. NMFS therefore is 
using the same IRFA prepared in 
connection with the EIS. NMFS 
published a notice of the availability of 
the IRFA and its summary in the 
classification section of the proposed 
harvest specifications for the groundfish 
fisheries in the GOA in the Federal 
Register on December 15, 2006 (71 FR 
75460). The comment period on the 
GOA proposed harvest specifications 
and IRFA ended on January 16, 2007. 
NMFS did not receive any comments on 
the IRFA. 

A description of the proposed action, 
why it is being considered, and the legal 

basis for this proposed action are 
contained in the preamble above. This 
IRFA meets the statutory requirements 
of the Regulatory Flexibility Act of 
1980, as amended by the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (5 U.S.C. 601–612). A copy of this 
analysis is available from NMFS (see 
ADDRESSES). A summary of the IRFA 
follows. 

The action under consideration is a 
harvest strategy to govern the catch of 
groundfish in the GOA. The preferred 
alternative is the status quo harvest 
strategy in which TACs fall within the 
range of ABCs recommended by the 
Council’s harvest specification process 
and TACs recommended by the Council. 
This action is taken in accordance with 
the FMP prepared by the Council 
pursuant to the Magnuson-Stevens Act. 

The directly regulated small entities 
include approximately 747 small 
catcher vessels and fewer than 20 small 
catcher processors. The entities directly 
regulated by this action are those that 
harvest groundfish in the exclusive 
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economic zone of the GOA, and in 
parallel fisheries within State of Alaska 
waters. These include entities operating 
catcher vessels and catcher processor 
vessels within the action area, and 
entities receiving direct allocations of 
groundfish. Catcher vessels and catcher 
processors were considered to be small 
entities if they had annual gross receipts 
of $4 million per year or less from all 
economic activities, including the 
revenue of their affiliated operations. 
Data from 2005 were the most recent 
available and were used to determine 
the number of small entities. 

Estimates of first wholesale gross 
revenues for the GOA were used as 
indices of the potential impacts of the 
alternative harvest strategies on small 
entities. An index of revenues were 
projected to decline under the preferred 
alternative due to declines in ABCs for 
key species in the GOA. The index of 
revenues declined by less than 4 percent 
between 2007 and 2008 and by less than 
one percent between 2007 and 2009. 

The preferred alternative (Alternative 
2) was compared to four other 
alternatives. These included Alternative 
1, which would have set TACs to 
generate fishing rates equal to the 
maximum permissible ABC (if the full 
TAC were harvested), unless the sum of 
TACs exceeded the GOA OY, in which 
case harvests would be limited to the 

OY. Alternative 3 would have set TACs 
to produce fishing rates equal to the 
most recent five-year average fishing 
rate. Alternative 4 would have set TACs 
to equal the lower limit of the GOA OY 
range. Alternative 5 would have set 
TACs equal to zero. Alternative 5 is the 
‘‘no action’’ alternative. 

Alternatives 3, 4, and 5 were all 
associated with smaller levels for 
important fishery TACs than Alternative 
2. Estimated total first wholesale gross 
revenues were used as an index of 
potential adverse impacts to small 
entities. As a consequence of the lower 
TAC levels, Alternatives 3, 4, and 5 all 
had smaller of these first wholesale 
revenue indices than Alternative 2. 
Thus, Alternatives 3, 4, and 5 had 
greater adverse impacts on small 
entities. Alternative 1 appeared to 
generate higher values of the gross 
revenue index for fishing operations in 
the GOA than Alternative 2. A large part 
of the Alternative 1 GOA revenue 
appears to be due to the assumption that 
the full Alternative 1 TAC would be 
harvested. Much of the larger revenue is 
due to increases in flatfish TACs that 
were much greater for Alternative 1 than 
for Alternative 2. In recent years, halibut 
bycatch constraints in these fisheries 
have kept actual flatfish catches from 
reaching Alternative 1 levels. Therefore, 
a large part of the revenues associated 

with Alternative 1 are unlikely to occur. 
Also, Alternative 2 TACs are 
constrained by the ABCs that the Plan 
Teams and SSC are likely to recommend 
to the Council on the basis of a full 
consideration of biological issues. These 
ABCs are often less than the maximum 
permissible ABCs of Alternative 1. 
Therefore higher TACs under 
Alternative 1 may not be consistent with 
prudent biological management of the 
resource. For these reasons, Alternative 
2 is the preferred alternative. 

This action does not modify 
recordkeeping or reporting 
requirements, or duplicate, overlap, or 
conflict with any Federal rules. 

Adverse impacts on marine mammals 
resulting from fishing activities 
conducted under this rule are discussed 
in the Final EIS (see ADDRESSES). 

Authority: 16 U.S.C. 773 et seq.; 16 U.S.C. 
1540(f); 16 U.S.C. 1801 et seq.; 16 U.S.C. 
3631 et seq.; Public Law 105–277; Public Law 
106–31; Public Law 106–554; Public Law 
108–199; Public Law 108–447; Public Law 
109–241; Public Law 109–479. 

Dated: November 25, 2008. 
John Oliver, 
Deputy Assistant Administrator for 
Operations, National Marine Fisheries 
Service. 
[FR Doc. E8–28617 Filed 12–1–08; 8:45 am] 
BILLING CODE 3510–22–P 
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Vol. 73, No. 232 

Tuesday, December 2, 2008 

JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 

Meeting of the Advisory Committee; 
Meeting 

AGENCY: Joint Board for the Enrollment 
of Actuaries. 
ACTION: Notice of Federal Advisory 
Committee meeting. 

SUMMARY: The Executive Director of the 
Joint Board for the Enrollment of 
Actuaries gives notice of a meeting of 
the Advisory Committee on Actuarial 
Examinations (portions of which will be 
open to the public) in Washington, DC 
at the Office of Professional 
Responsibility on January 8 and January 
9, 2009. 
DATES: Thursday, January 8, 2009, from 
9 a.m. to 5 p.m., and Friday, January 9, 
2009, from 8:30 a.m. to 5 p.m. 
ADDRESSES: The meeting will be held in 
Room 7718, 1111 Constitution Avenue, 
NW., Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Patrick W. McDonough, Executive 
Director of the Joint Board for the 
Enrollment of Actuaries, 202–622–8225. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that the Advisory 
Committee on Actuarial Examinations 
will meet in Room 7718, 1111 
Constitution Avenue, NW., Washington, 
DC on Thursday, January 8, 2009, from 
9 a.m. to 5 p.m., and Friday, January 9, 
2009, from 8:30 a.m. to 5 p.m. 

The purpose of the meeting is to 
discuss topics and questions that may 
be recommended for inclusion on future 
Joint Board examinations in actuarial 
mathematics and methodology referred 
to in 29 U.S.C. 1242(a)(1)(B) and to 
review the November 2008 Pension 
(EA–2A) Joint Board Examination in 
order to make recommendations relative 
thereto, including the minimum 
acceptable pass score. Topics for 
inclusion on the syllabus for the Joint 
Board’s examination program for the 

May 2009 Basic (EA–1) Examination 
and the May 2009 Pension (EA–2B) 
Examination will be discussed. 

A determination has been made as 
required by section 10(d) of the Federal 
Advisory Committee Act, 5 U.S.C. App., 
that the portions of the meeting dealing 
with the discussion of questions that 
may appear on the Joint Board’s 
examinations and the review of the 
November 2008 Joint Board examination 
fall within the exceptions to the open 
meeting requirement set forth in 5 
U.S.C. 552b(c)(9)(B), and that the public 
interest requires that such portions be 
closed to public participation. 

The portion of the meeting dealing 
with the discussion of the other topics 
will commence at 1 p.m. on January 8 
and will continue for as long as 
necessary to complete the discussion, 
but not beyond 3 p.m. Time permitting, 
after the close of this discussion by 
Committee members, interested persons 
may make statements germane to this 
subject. Persons wishing to make oral 
statements should notify the Executive 
Director in writing prior to the meeting 
in order to aid in scheduling the time 
available and should submit the written 
text, or at a minimum, an outline of 
comments they propose to make orally. 
Such comments will be limited to 10 
minutes in length. All persons planning 
to attend the public session should 
notify the Executive Director in writing 
to obtain building entry. Notifications of 
intent to make an oral statement or to 
attend must be faxed, no later than 
December 31, 2008, to 202–622–8300, 
Attn: Executive Director. Any interested 
person also may file a written statement 
for consideration by the Joint Board and 
the Committee by sending it to the; 
Internal Revenue Service, Joint Board 
for the Enrollment of Actuaries, Attn: 
Executive Director, SE:OPR, 1111 
Constitution Avenue, NW., Washington, 
DC 20224. 

Dated: November 17, 2008. 

Patrick W. McDonough, 
Executive Director, Joint Board for the 
Enrollment of Actuaries. 
[FR Doc. E8–28526 Filed 12–1–08; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF AGRICULTURE 

Food Safety and Inspection Service 

[Docket No. FSIS 2007–0001] 

Draft Risk Assessment for the Public 
Health Impact of Highly Pathogenic 
Avian Influenza Virus in Poultry, Shell 
Eggs, and Egg Products 

AGENCY: Food Safety and Inspection 
Service, USDA. 
ACTION: Notice of request for comment. 

SUMMARY: The Food Safety and 
Inspection Service (FSIS) is requesting 
public comment on a draft quantitative 
food safety risk assessment for highly 
pathogenic avian influenza (HPAI) virus 
associated with the consumption of 
poultry products, shell eggs, and egg 
products. The purpose of this risk 
assessment is to: (1) Estimate the public 
health impact from human exposure to 
HPAI virus through the consumption of 
contaminated poultry products, shell 
eggs, and egg products, and (2) evaluate 
the relative effectiveness of strategies to 
reduce or prevent exposure to HPAI 
virus from the consumption of poultry 
meat, shell eggs, and egg products. 
DATES: Submit written comments by 
February 2, 2009. 
ADDRESSES: FSIS invites interested 
persons to submit comments on this 
notice. Comments may be submitted by 
one of the following methods: 

* Federal eRulemaking Portal: Go to 
http://www.regulations.gov and follow 
the instructions. 

* Mail, including floppy disks or CD– 
ROMs, and hand- or courier-delivered 
items: Send to Docket Clerk, U.S. 
Department of Agriculture (USDA), 
FSIS, 1400 Independence Avenue, SW., 
Room 2534 South Building, 
Washington, DC 20250. 

All submissions received must 
include the Agency name and docket 
number FSIS–2007–0001. 

All comments submitted in response 
to this notice will be posted to Agency’s 
Web site at http://www.fsis.usda.gov/ 
regulations/2008_Notices_Index/. 
Individuals who do not wish FSIS to 
post their personal contact 
information—mailing address, e-mail 
address, telephone number—on the 
Internet may leave this information off 
of their comments. Comments will also 
be available for public inspection in the 
FSIS Docket Room at the address listed 
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above between 8:30 a.m. and 4:30 p.m., 
Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: Neal 
J. Golden, Office of Public Health 
Science, FSIS, 1400 Independence 
Avenue, SW., Aerospace Center, 
Washington, DC 20250–3700; 
Telephone: (202) 690–6419; Fax: (202) 
690–6337; Electronic mail: 
neal.golden@fsis.usda.gov. 

SUPPLEMENTARY INFORMATION: 

I. Background 
Avian influenza viruses are Influenza 

A viruses of the family 
Orthomyxoviridae and are endemic in 
birds of many countries. Avian 
influenza has been shown to infect 
mammalian species including cats, 
horses, pigs, seals, and whales. Avian 
influenza varies in its ability to cause 
disease in both humans and birds. Most 
strains are classified as low pathogenic 
avian influenza (LPAI) which causes 
mild disease in infected domestic 
poultry characterized by low morbidity 
and low mortality rates. LPAI virus 
rarely infects humans and does not pose 
a significant human health threat. HPAI 
virus, however, causes a more severe 
clinical disease in infected poultry, with 
high morbidity and mortality rates. 
HPAI virus can occasionally infect 
humans and other mammalian species. 
For more information on avian 
influenza viruses see http:// 
www.usda.gov/wps/portal/
usdahome?conten
tidonly=true&contentid=2005/11/ 
0511.xml. 

The majority of known human cases 
of HPAI are epidemiologically linked to 
close contact with live or dead poultry, 
resulting in occasional infection of 
poultry workers, poultry cullers, and 
poultry farmers (http://www.who.int/ 
foodsafety/micro/avian/en/). Possible 
routes of infection include respiratory 
inhalation of infective droplets or self- 
inoculation (e.g., by a human handler 
touching mucous membranes or 
conjunctiva after contact with avian 
fecal contamination, avian respiratory 
secretions, or avian body fluids), rather 
than consumption of poultry products, 
shell eggs, or egg products (http:// 
www.efsa.europa.eu/en/science/biohaz/ 
biohaz_documents/1412.html). 

There are no reported epidemiological 
data linking the consumption of poultry 
products, eggs, or egg products to 
human illness from HPAI virus. Despite 
this lack of evidence, the possibility of 
consumption as an exposure route 
remains a concern to food safety 
experts. In Asia, two cases of HPAI 
infection may be related to food 
consumption of infected raw duck blood 

products, although contact with live or 
dead HPAI-infected poultry could not 
be epidemiologically excluded. 

In light of the recent HPAI poultry 
and human outbreaks in Asia, Africa, 
Europe, and the Middle East, and of the 
lack of clear evidence of a risk from 
exposure through consumption of 
poultry products, shell eggs, and egg 
products, a draft risk assessment was 
developed by an Interagency Workgroup 
formed from representatives of each of 
these three agencies: FSIS, the 
Department of Health and Human 
Services’ (DHHS) Food and Drug 
Administration (FDA), and USDA’s 
Animal and Plant Health Inspection 
Service (APHIS). The purpose of this 
quantitative risk assessment is to: (1) 
Estimate the public health impact from 
human exposure to HPAI virus through 
the consumption of contaminated 
poultry products, shell eggs, and egg 
products, and (2) evaluate the relative 
effectiveness of strategies to reduce or 
prevent exposure to HPAI virus from the 
consumption of poultry products, shell 
eggs, and egg products. 

Other routes of exposure such as 
inhalation, mucosal contact, wound 
exposures by food preparers, and 
consumer contact with contaminated 
raw poultry and eggs, as well as farm 
and processing occupational exposures, 
are not addressed in this risk 
assessment. 

II. The Draft Risk Assessment 
This draft risk assessment has 

undergone an independent external peer 
review consistent with the requirements 
in OMB’s ‘‘Final Information Quality 
Bulletin for Peer Review’’ and 
substantial review by various 
government agencies. This quantitative 
risk assessment provides a science- 
based, analytical approach to collate 
and incorporate available data into a 
mathematical model. It provides risk 
managers with a decision-support tool 
to evaluate the effectiveness of 
preparedness and current and future 
interventions to reduce or prevent 
foodborne illness. This risk assessment 
can also be used to target risk 
communication messages, identify and 
prioritize research needs, and provide a 
framework for coordinating efforts with 
stakeholders. 

Potential human exposure was 
modeled separately for poultry products 
and for shell eggs. Egg products were 
qualitatively addressed. The draft 
exposure models for poultry products 
and for shell eggs estimated human 
exposure from the HPAI contamination 
of a single chicken, turkey, or hen flock 
and considered the farm-to-fork 
continuum including the farm, 

transportation, slaughter, consumer 
cooking, and consumer cross- 
contamination during preparation. 

As part of an evaluation of the draft 
risk assessment, FSIS is seeking 
comments that can be used to improve: 

(1) The assumptions made, 
(2) The modeling techniques, 
(3) The data used, and 
(4) The clarity of the draft risk 

assessment document. 
It is FSIS’s intent to review and 

evaluate all public comments and make 
modifications to the assessment, as 
appropriate. The draft risk assessment is 
available electronically on the FSIS Web 
site (http://www.fsis.usda.gov/Science/ 
Risk_Assessments/index.asp). 

Additional Public Notification 

Public awareness of all segments of 
rulemaking and policy development is 
important. Consequently, in an effort to 
ensure that the public and in particular 
minorities, women, and persons with 
disabilities, are aware of this notice, 
FSIS will announce it on-line through 
the FSIS Web page located at http:// 
www.fsis.usda.gov/regulations/ 
2008_Notices_Index/. FSIS also will 
make copies of this Federal Register 
publication available through the FSIS 
Constituent Update, which is used to 
provide information regarding FSIS 
policies, procedures, regulations, 
Federal Register notices, FSIS public 
meetings, and other types of information 
that could affect or would be of interest 
to our constituents and stakeholders. 
The Update is communicated via 
Listserv, a free e-mail subscription 
service consisting of industry, trade, and 
farm groups, consumer interest groups, 
allied health professionals, scientific 
professionals, and other individuals 
who have requested to be included. The 
Update also is available on the FSIS 
Web page. Through Listserv and the 
Web page, FSIS is able to provide 
information to a much broader, more 
diverse audience. 

In addition, FSIS offers an e-mail 
subscription service which provides 
automatic and customized access to 
selected food safety news and 
information. This service is available at 
http://www.fsis.usda.gov/ 
news_and_events/email_subscription/. 
Options range from recalls, export 
information, regulations, directives, and 
notices. Customers can add or delete 
subscriptions themselves, and have the 
option to password protect their 
accounts. 
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Done at Washington, DC on November 25, 
2008. 
Alfred V. Almanza, 
Administrator. 
[FR Doc. E8–28598 Filed 12–1–08; 8:45 am] 
BILLING CODE 3410–DM–P 

DEPARTMENT OF AGRICULTURE 

Grain Inspection, Packers and 
Stockyards Administration 

Advisory Committee Meeting 

AGENCY: Grain Inspection, Packers and 
Stockyards Administration, USDA. 
ACTION: Notice of advisory committee 
meeting. 

SUMMARY: Pursuant to the Federal 
Advisory Committee Act, this 
constitutes notice of the upcoming 
meeting of the Grain Inspection, Packers 
and Stockyards Administration (GIPSA) 
Grain Inspection Advisory Committee 
(Advisory Committee). The Advisory 
Committee meets twice annually to 
advise the GIPSA Administrator on the 
programs and services that GIPSA 
delivers under the U.S. Grain Standards 
Act. Recommendations by the Advisory 
Committee help GIPSA better meet the 
needs of its customers who operate in a 
dynamic and changing marketplace. 
DATES: December 16, 2008, 8 a.m. to 5 
p.m.; and December 17, 2008, 8 a.m. to 
1 p.m. 
ADDRESSES: The Advisory Committee 
meeting will take place at the Hilton 
Kansas City Airport, 8801 NW., 112th 
Street, Kansas City, Missouri 64153. 

Requests to orally address the 
Advisory Committee during the meeting 
or written comments may be sent to: 
Administrator, GIPSA, U.S. Department 
of Agriculture, 1400 Independence 
Avenue, SW., STOP 3601, Washington, 
DC 20250–3601. Requests and 
comments may also be faxed to (202) 
690–2173. 
FOR FURTHER INFORMATION CONTACT: 
Terri L. Henry by phone at (202) 205– 
8281 or by e-mail at 
Terri.L.Henry@usda.gov. 
SUPPLEMENTARY INFORMATION: The 
purpose of the Advisory Committee is to 
provide advice to the GIPSA 
Administrator with respect to the 
implementation of the U.S. Grain 
Standards Act (7 U.S.C. 71 et seq.). 
Information about the Advisory 
Committee is available on the GIPSA 
Web site at http://www.gipsa.usda.gov. 
Under the section, ‘‘I Want To * * *,’’ 
select ‘‘Learn about the Grain Inspection 
Advisory Committee.’’ 

The agenda will include a review of 
GIPSA’s 2008 Operations (domestic and 

export operations), an update of 
GIPSA’s international programs, an 
overview of GIPSA’s technical training 
programs, a discussion on sorghum odor 
line validation and future technology, 
an update of GIPSA-sponsored research, 
the use of contracts for export services 
(pilot summary and next steps), a 
discussion on GIPSA’s quality 
management programs (managing the 
official system in the future), and 
GIPSA’s financial status. 

For a copy of the agenda please 
contact Terri L. Henry by phone at (202) 
205–8281 or by e-mail at 
Terri.L.Henry@usda.gov. 

Public participation will be limited to 
written statements unless permission is 
received from the Committee 
Chairperson to orally address the 
Advisory Committee. The meeting will 
be open to the public. 

Persons with disabilities who require 
alternative means of communication of 
program information or related 
accommodations should contact Terri L. 
Henry at the telephone number listed 
above. 

Gary McBryde, 
Acting Administrator, Grain Inspection, 
Packers and Stockyards Administration. 
[FR Doc. E8–28532 Filed 12–1–08; 8:45 am] 
BILLING CODE 3410–KD–P 

DEPARTMENT OF COMMERCE 

Foreign–Trade Zones Board 

(Docket T–5–2008) 

Foreign–Trade Zone 122 – Corpus 
Christi, Texas 

Application for Temporary/Interim 
Manufacturing Authority 

Excalibar Minerals LLC 

(Barite Milling) 

Corpus Christi, Texas 

An application has been submitted to 
the Executive Secretary of the Foreign– 
Trade Zones Board (the Board) by the 
Port of Corpus Christi Authority, grantee 
of FTZ 122, requesting temporary/ 
interim manufacturing (T/IM) authority 
on behalf of Excalibar Minerals LLC 
(Excalibar) at the company’s barite 
milling facility within FTZ 122 in 
Corpus Christi, Texas. The application 
was filed on November 20, 2008. 

The Excalibar facility (14 employees) 
is located at 3202 E. Navigation 
Boulevard in Corpus Christi, Texas 
(within Site 1). Under T/IM procedures, 
Excalibar would produce up to 175,000 

tons of ground barite (HTSUS 
2511.10.10) annually, primarily for the 
U.S. market. The foreign component 
that would be used in production 
(representing approximately 95 percent 
of total material inputs) is raw barite 
(HTSUS 2511.10.50), dutiable at $1.25 
per metric ton. 

FTZ procedures could exempt 
Excalibar from customs duty payments 
on the foreign component used in 
export production (less than 1 percent 
of shipments). On domestic sales, 
Excalibar would be able to choose the 
duty rate that applies to the finished 
product (duty–free) for the foreign input 
noted above that has a higher duty rate. 
The company may also realize certain 
logistical/procedural savings as well as 
savings on materials that become scrap/ 
waste during manufacturing. 

Public comment is invited from 
interested parties. Submissions (original 
and 3 copies) shall be addressed to the 
Board’s Executive Secretary at the 
address listed below. The closing period 
for their receipt is January 2, 2009. For 
further information, contact Christopher 
Kemp at 
christopherlkemp@ita.doc.gov, or 
(202) 482–0862. 

A copy of the application will be 
available for public inspection at the 
Office of the Foreign–Trade Zones 
Board’s Executive Secretary at the 
address listed above. 

Dated: November 20, 2008. 
Andrew McGilvray, 
Executive Secretary. 
[FR Doc. E8–28592 Filed 12–1–08; 8:45 am] 
BILLING CODE 3510–DS–S 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[Order No. 1584 ] 

Approval for Expanded Manufacturing 
Authority, Foreign-Trade Subzone 42A, 
Mitsubishi Power Systems Americas, 
Inc., Orlando, FL (Power Generation 
Turbine Components) 

Pursuant to its authority under the Foreign- 
Trade Zones Act of June 18, 1934, as 
amended (19 U.S.C. 81a–81u), the Foreign- 
Trade Zones Board (the Board) adopts the 
following Order: 

Whereas, the Foreign-Trade Zones Act 
provides for ‘‘* * * the establishment 
* * * of foreign-trade zones in ports of 
entry of the United States, to expedite 
and encourage foreign commerce, and 
for other purposes,’’ and authorizes the 
Foreign-Trade Zones Board to grant to 
qualified corporations the privilege of 
establishing foreign-trade zones in or 
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adjacent to U.S. Customs and Border 
Protection ports of entry; 

Whereas, the Board’s regulations (15 
CFR Part 400) provide for the 
establishment of special-purpose 
subzones when existing zone facilities 
cannot serve the specific use involved, 
and when the activity results in a 
significant public benefit and is in the 
public interest; 

Whereas, the Greater Orlando 
Aviation Authority, grantee of Foreign- 
Trade Zone 42, has submitted an 
application on behalf of Mitsubishi 
Power Systems Americas, Inc. (MPSA), 
operator of Subzone 42A at the MPSA 
power generation turbine components 
repair/manufacturing plant in Orlando, 
Florida, requesting an expansion of 
MPSA’s scope of FTZ manufacturing 
authority to include new production 
capacity and finished products (Docket 
6–2008, filed 2–6–2008); 

Whereas, notice inviting public 
comment was given in the Federal 
Register (73 FR 9277, 2–20–2008); and, 

Whereas, the Board adopts the 
findings and recommendations of the 
examiner’s report, and finds that the 
requirements of the FTZ Act and 
Board’s regulations are satisfied, and 
that approval of the application is in the 
public interest; 

Now, therefore, the Board hereby 
approves the request for expanded FTZ 
manufacturing authority, as described in 
the application and Federal Register 
notice, subject to the FTZ Act and the 
Board’s regulations, including Section 
400.28. 

Signed at Washington, DC, this 20th day of 
November 2008. 
David M. Spooner, 
Assistant Secretary of Commerce for Import 
Administration, Alternate Chairman, Foreign- 
Trade Zones Board. 
ATTEST: 
Andrew McGilvray, 
Executive Secretary. 
[FR Doc. E8–28589 Filed 12–1–08; 8:45 am] 
BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

Foreign–Trade Zones Board 

Order No. 1586 

Grant of Authority for Subzone Status, 
Husqvarna Outdoor Products, Inc. 
(Outdoor Power Products 
Manufacturing), De Queen, Arkansas 

Pursuant to its authority under the 
Foreign–Trade Zones Act of June 18, 1934, as 
amended (19 U.S.C. 81a–81u), the Foreign– 
Trade Zones Board (the Board) adopts the 
following Order: 

Whereas, the Foreign–Trade Zones 
Act provides for ’’...the establishment... 
of foreign–trade zones in ports of entry 
of the United States, to expedite and 
encourage foreign commerce, and for 
other purposes,’’ and authorizes the 
Foreign–Trade Zones Board to grant 
qualified corporations the privilege of 
establishing foreign–trade zones in or 
adjacent to U.S. Customs and Border 
Protection ports of entry; 

Whereas, the Board’s regulations (15 
CFR Part 400) provide for the 
establishment of special–purpose 
subzones when existing zone facilities 
cannot serve the specific use involved, 
and when the activity results in a 
significant public benefit and is in the 
public interest; 

Whereas, the Arkansas Economic 
Development Commission, grantee of 
Foreign–Trade Zone 14, has made 
application to the Board for authority to 
establish a special–purpose subzone at 
the outdoor power products 
manufacturing facility of Husqvarna 
Outdoor Products, Inc., located in De 
Queen, Arkansas (FTZ Docket 27–2008, 
filed 4/29/08); 

Whereas, notice inviting public 
comment was given in the Federal 
Register (73 FR 25646–24647, 5/07/08); 
and, 

Whereas, the Board adopts the 
findings and recommendations of the 
examiner’s report, and finds the 
requirements of the FTZ Act and the 
Board’s regulations are satisfied, and 
that approval of the application is in the 
public interest; 

Now, therefore, the Board hereby 
grants authority for subzone status for 
activity related to outdoor power 
product manufacturing at the facility of 
Husqvarna Outdoor Products, Inc., 
located in De Queen, Arkansas (Subzone 
14G), as described in the application 
and Federal Register notice, and subject 
to the FTZ Act and the Board’s 
regulations, including Section 400.28. 

Signed at Washington, D.C., this 20th 
day of November 2008. 

David M. Spooner, 
Assistant Secretary of Commercefor Import 
Administration, Alternate Chairman, 
Foreign–Trade Zones Board. 

Attest: 

Andrew McGilvray, 
Executive Secretary. 
[FR Doc. E8–28590 Filed 12–1–08; 8:45 am] 

Billing Code: 3510–DS–S 

DEPARTMENT OF COMMERCE 

Foreign–Trade Zones Board 

Order No. 1585 

Grant of Authority for Subzone Status, 
Husqvarna Outdoor Products, Inc., 
(Outdoor Power Products 
Manufacturing) Nashville, Arkansas 

Pursuant to its authority under the 
Foreign–Trade Zones Act of June 18, 1934, as 
amended (19 U.S.C. 81a–81u), the Foreign– 
Trade Zones Board (the Board) adopts the 
following Order: 

Whereas, the Foreign–Trade Zones 
Act provides for ’’...the establishment... 
of foreign–trade zones in ports of entry 
of the United States, to expedite and 
encourage foreign commerce, and for 
other purposes,’’ and authorizes the 
Foreign–Trade Zones Board to grant 
qualified corporations the privilege of 
establishing foreign–trade zones in or 
adjacent to U.S. Customs and Border 
Protection ports of entry; 

Whereas, the Board’s regulations (15 
CFR Part 400) provide for the 
establishment of special–purpose 
subzones when existing zone facilities 
cannot serve the specific use involved, 
and when the activity results in a 
significant public benefit and is in the 
public interest; 

Whereas, the Arkansas Economic 
Development Commission, grantee of 
Foreign–Trade Zone 14, has made 
application to the Board for authority to 
establish a special–purpose subzone at 
the outdoor power products 
manufacturing facility of Husqvarna 
Outdoor Products, Inc., located in 
Nashville, Arkansas (FTZ Docket 26– 
2008, filed 4/29/08); 

Whereas, notice inviting public 
comment was given in the Federal 
Register (73 FR 25645–25646, 5/07/08); 
and, 

Whereas, the Board adopts the 
findings and recommendations of the 
examiner’s report, and finds the 
requirements of the FTZ Act and the 
Board’s regulations are satisfied, and 
that approval of the application is in the 
public interest; 

Now, therefore, the Board hereby 
grants authority for subzone status for 
activity related to outdoor power 
product manufacturing at the facility of 
Husqvarna Outdoor Products, Inc., 
located in Nashville, Arkansas (Subzone 
14F), as described in the application 
and Federal Register notice, and subject 
to the FTZ Act and the Board’s 
regulations, including Section 400.28. 
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Signed at Washington, D.C., this 20th 
day of November 2008. 

David M. Spooner, 
Assistant Secretary of Commercefor Import 
Administration, Alternate Chairman, 
Foreign–Trade Zones Board. 

Attest: 
Andrew McGilvray, 
Executive Secretary. 
[FR Doc. E8–28594 Filed 12–1–08; 8:45 am] 
Billing Code: 3510–DS–S 

DEPARTMENT OF COMMERCE 

International Trade Administration 

(A–570–836) 

Glycine from the People’s Republic of 
China: Extension of Time Limit for the 
Preliminary Results of Antidumping 
Duty Administrative Review 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
EFFECTIVE DATE: December 2, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Dena Crossland or Angelica Mendoza, 
AD/CVD Operations, Office 7, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482–3362 or (202) 482– 
3019, respectively. 
SUPPLEMENTARY INFORMATION: 

Background 

On April 25, 2008, the Department of 
Commerce (‘‘the Department’’) 
published a notice of initiation of 
administrative review of the 
antidumping duty order on glycine from 
the People’s Republic of China, covering 
the period March 1, 2007, through 
February 29, 2008. See Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews and Request for 
Revocation in Part, 73 FR 22337 (April 
25, 2008). The preliminary results for 
this administrative review are currently 
due no later than December 1, 2008. 

Statutory Time Limits 

Section 751(a)(3)(A) of the Tariff Act 
of 1930, as amended (‘‘the Act’’), 
requires the Department to issue the 
preliminary results of an administrative 
review within 245 days after the last day 
of the anniversary month of an order for 
which a review is requested. If it is not 
practicable to complete the preliminary 
results within the time period, section 
751(a)(3)(A) of the Act allows the 
Department to extend this deadline to a 
maximum of 365 days. 

Extension of Time Limits for 
Preliminary Results 

The deadline for the preliminary 
results of this administrative review is 
currently December 1, 2008. The 
Department determines that completion 
of the preliminary results within the 
statutory time period is not practicable. 
On September 29, 2008, the Department 
issued a second supplemental 
questionnaire to respondent Baoding 
Mantong Fine Chemistry Co., Ltd. 
(‘‘Baoding Mantong’’), regarding its 
responses to sections A, C and D of the 
Department’s antidumping 
questionnaire. Baoding Mantong 
submitted its second supplemental 
questionnaire response on October 23, 
2008. The Department requires 
additional time to review and analyze 
Baoding Mantong’s supplemental 
questionnaire response and interested 
parties’ November 5, 2008 and 
November 17, 2008, surrogate value 
submissions, and to issue additional 
supplemental sales and factors of 
production questionnaires to Baoding 
Mantong, if necessary. 

Therefore, given the additional time 
needed to conduct a complete analysis 
for this administrative review, in 
accordance with section 751(a)(3)(A) of 
the Act, the Department is extending the 
time period for completion of the 
preliminary results to 365 days. 
Therefore, the preliminary results are 
now due no later than March 31, 2009. 
The final results continue to be due no 
later than 120 days after publication of 
the notice of the preliminary results. 

This notice is published in 
accordance with sections 751(a)(3)(A) 
and 777(i)(1) of the Act. 

Dated: November 24, 2008. 
Gary Taverman, 
Acting Deputy Assistant Secretary for 
Antidumping and Countervailing Duty 
Operations. 
[FR Doc. E8–28587 Filed 12–1–04; 8:45 am] 
BILLING CODE 3510–DS–S 

DEPARTMENT OF COMMERCE 

National Telecommunications and 
Information Administration 

Docket No. 0811241510–81511–01 

Privacy Act of 1974; System of 
Records 

AGENCY: National Telecommunications 
and Information Administration (NTIA), 
U.S. Department of Commerce 
ACTION: Notice of Amendment of 
Privacy Act System of Records: 
COMMERCE/NTIA–1, Applications 

Related to Coupons for Digital-to-Analog 
Converter Boxes. 

SUMMARY: In accordance with the 
Privacy Act, 5 U.S.C. § 552a(e)(4) and 
(11), the Department of Commerce is 
issuing a notice of its intent to amend 
the system of records entitled 
COMMERCE/NTIA–1, ‘‘Applications 
Related to Coupons for Digital-to-Analog 
Converter Boxes.’’ We invite public 
comment on the proposed change in 
this publication. 

DATES: To be considered, written 
comments must be submitted on or 
before January 2, 2009. Unless 
comments are received, the new system 
of records will become effective as 
proposed on the date of publication of 
a subsequent notice in the Federal 
Register. 

ADDRESSES: Comments may be mailed to 
Stacy Cheney, Attorney-Advisor, Office 
of the Chief Counsel, National 
Telecommunications and Information 
Administration, Room 4713, 1401 
Constitution Avenue, N.W., 
Washington, DC 20231. Paper 
submissions should also include a three 
and one-half inch computer diskette or 
compact disc (CD) using an electronic 
version of the comments in HTML, 
ASCII, Word, WordPerfect, or Portable 
Document Format (PDF) format. 
Diskettes or CDs should be labeled with 
the name and organizational affiliation 
of the filer, and the name of the word 
processing program (and version) used 
to create the document. In the 
alternative, comments may be submitted 
electronically to the following electronic 
mail address: sor- 
comments@ntia.doc.gov. Comments 
submitted via electronic mail also 
should be submitted in one or more of 
the formats specified above. Comments 
will be posted on NTIA’s website at 
http://www.ntia.doc.gov. 

SUPPLEMENTARY INFORMATION: NTIA has 
amended the applications related to 
coupons for the Digital-to-Analog 
Converter Box program to allow for the 
collection of additional personally 
identifiable information, namely the 
collection of the name of the nursing 
home facility. 47 CFR. Part 301; see also 
73 Fed. Reg. 54,325 (September 19, 
2008). 

In addition, NTIA has amended the 
applications for those individuals who 
provide post office boxes as their 
mailing address to allow for the 
collection of the physical address. NTIA 
will only use this information for 
identification, verification and tracking 
purposes for the Coupon Program. 
Similar information is routinely 
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collected by governmental agencies to 
verify residency. 

COMMERCE/NTIA–1 
System Name: * 
Security Classification: * 
System Locations: * 
Categories of Individuals Covered by 

the System: Delete ‘‘.’’ after 
‘‘Households’’ and insert ‘‘residents of 
nursing homes, intermediate care 
facilities, and assisted living facilities, 
and those individuals utilizing post 
office box addresses.’’ 

Categories of Records in the System— 
The following information is collected 
and/or maintained by NTIA and/or its 
Contractor: After ‘‘pay television.’’ 
insert ‘‘In addition to the above four (4) 
items, nursing home residents will be 
requested to provide the name of the 
nursing home. For those individuals 
utilizing post office boxes, NTIA will 
request the physical home address.’’ 

Authorities for Maintenance of the 
System: * 

Purposes(s): Insert after ‘‘statute.’’ 
‘‘The information is being collected 
from requesting individuals living in 
nursing home facilities and those 
utilizing post office boxes in order to 
provide the coupons to otherwise 
eligible individuals. This information is 
pertinent to the success of the Digital- 
to-Analog Converter Box program as 
required by the Act.’’ 

Routine Uses of Records Maintained 
in the System, Including Categories of 
Users and the Purpose of Such Uses: * 

Policies and Practices for Storing, 
Retrieving, Accessing, Retaining and 
Disposing of Records in the System: * 

System Manager(s) and Addresses: * 
Notification Procedure: * 
Record Access Procedures: * 
Contesting Record Procedures: * 
Record Source Categories: * 
Exemption Claims for System: * 
* Indicates that there were no changes 

to that paragraph of the notice. 
Dated: November 26, 2008. 

Brenda Dolan, 
Freedom of Information/Privacy Act Officer, 
U.S. Department of Commerce. 
[FR Doc. E8–28633 Filed 12–1–08; 8:45 am] 
BILLING CODE 3510–60–S 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Base Closure and Realignment 

AGENCY: Department of Defense, Office 
of Economic Adjustment. 
ACTION: Notice. 

SUMMARY: This Notice is provided 
pursuant to section 2905(b)(7)(B)(ii) of 

the Defense Base Closure and 
Realignment Act of 1990. It provides a 
partial list of military installations 
closing or realigning pursuant to the 
2005 Defense Base Closure and 
Realignment (BRAC) Report. It also 
provides a corresponding listing of the 
Local Redevelopment Authority (LRA) 
for SGT Joseph E. Muller USARC, New 
York recognized by the Secretary of 
Defense, acting through the Department 
of Defense Office of Economic 
Adjustment (OEA), as well as the point 
of contact, address, and telephone 
number for the LRA for this installation. 
Representatives of state and local 
governments, homeless providers, and 
other parties interested in the 
redevelopment of the installation 
should contact the person or 
organization listed. The following 
information will also be published 
simultaneously in a newspaper of 
general circulation in the area of the 
installation. There will be additional 
Notices providing this same information 
about LRAs for other closing or 
realigning installations where surplus 
government property is available as 
those LRAs are recognized by the OEA. 

DATES: Effective Date: December 2, 2008. 

FOR FURTHER INFORMATION CONTACT: 
Director, Office of Economic 
Adjustment, Office of the Secretary of 
Defense, 400 Army Navy Drive, Suite 
200, Arlington, VA 22202–4704, (703) 
604–6020. 

Local Redevelopment Authorities 
(LRAs) for Closing and Realigning 
Military Installations 

New York 

Installation Name: SGT Joseph E. 
Muller USARC. 

LRA Name: Muller Local 
Redevelopment Authority. 

Point of Contact: Ernesto Padron, New 
York City Development Corporation. 

Address: 110 William Street, New 
York, NY 10038. 

Phone: (212) 312–4219. 

Dated: November 25, 2008. 

Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. E8–28586 Filed 12–1–08; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Meeting of the Department of Defense 
Military Family Readiness Council 
(MFRC) 

AGENCY: Office of the Under Secretary of 
Defense for Personnel and Readiness, 
DoD. 
ACTION: Notice. 

SUMMARY: Pursuant to Section 10 (a), 
Public Law 92–463, as amended, notice 
is hereby given of a forthcoming 
meeting of the Department of Defense 
Military Family Readiness Council 
(MFRC). The purpose of the Council 
meeting is to review the Council’s 
Charter, review the status of warrior 
care, and address selected concerns of 
military family organizations. 
DATES: December 19, 2008, from 2 p.m. 
until 4 p.m. 
ADDRESSES: Pentagon (escorts will be 
provided from Pentagon Conference 
Center entrance). 
FOR FURTHER INFORMATION CONTACT: CDR 
Quinn Skinner, USN, Office of the 
Deputy Under Secretary (Military 
Community & Family Policy), 4000 
Defense Pentagon, Room 5A734, 
Washington, DC 20301–4000. 
Telephone (703) 697–7191. Fax (703) 
695–1977. 
SUPPLEMENTARY INFORMATION: 

Meeting Agenda 

Friday, December 19, 2008 2 p.m.–4 
p.m. 

Welcome & Administrative Remarks. 
Review of the Council’s Charter. 
Review of issues raised during the 20 

October 2008 Family Summit hosted by 
the Secretary of Defense. 

Discussion of Topics for Summer 
2009 meeting, to include concerns from 
organizations representing military 
families. 

Note: Exact order may vary. 

The meeting is open to the public, 
subject to the availability of space. 
Persons desiring to attend may contact 
CDR Skinner at 703–697–7191 no later 
than 5 p.m. on Friday, December 11, 
2008, to arrange for parking and escort 
into the conference room inside the 
Pentagon. 

Interested persons may submit a 
written statement for consideration by 
the Council. Persons desiring to submit 
a written statement to the Council must 
notify the point of contact listed above 
no later than 5 p.m., Friday, December 
11, 2008. 
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Dated: November 25, 2008. 

Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. E8–28599 Filed 12–1–08; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket ID DoD–2008–OS–0151] 

Privacy Act of 1974; System of 
Records 

AGENCY: Defense Finance and 
Accounting Service. DoD. 

ACTION: Notice to Add a New System of 
Records. 

SUMMARY: The Defense Finance and 
Accounting Service (DFAS) is proposing 
to add a system of records notice to its 
inventory of record systems subject to 
the Privacy Act of 1974 (5 U.S.C. 552a), 
as amended. 

DATES: This action will be effective 
without further notice on January 2, 
2009 unless comments are received that 
would result in a contrary 
determination. 

ADDRESSES: Send comments to the 
FOIA/PA Program Manager, Corporate 
Communications and Legislative 
Liaison, Defense Finance and 
Accounting Service, 8899 E. 56th Street, 
Indianapolis, IN 46249–0002. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Linda Krabbenhoft at (303) 589–3510. 

SUPPLEMENTARY INFORMATION: The 
Defense Finance and Accounting 
Service notices for systems of records 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a), as amended, have been 
published in the Federal Register and 
are available from the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, was 
submitted on November 19, 2008, to the 
House Committee on Government 
Reform, the Senate Committee on 
Governmental Affairs, and the Office of 
Management and Budget (OMB) 
pursuant to paragraph 4c of Appendix I 
to OMB Circular No. A–130, ‘‘Federal 
Agency Responsibilities for Maintaining 
Records About Individuals,’’ dated 
December 12, 2000, 65 FR 239. 

Dated: November 25, 2008. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

T–7207 

SYSTEM NAME: 
General Accounting and Finance 

System—Defense Travel Records. 

SYSTEM LOCATION: 
Defense Enterprise Computing Center- 

Ogden, 7879 Wardleigh Road, Hill AFB, 
UT 84056–5997. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

United States Air Force Active Duty, 
Reserve and National Guard members, 
and DoD civilian employees that utilize 
the Defense Travel System. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Name, Social Security Number (SSN), 

home address and telephone number. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301, Departmental 

regulations, Department of Defense 
Directive 5118.5, Defense Finance and 
Accounting Service; 31 U.S.C. Sections 
3512, and 3513, and E.O. 9397 (SSN). 

PURPOSE(S): 
To receive obligation and payment 

data from the Defense Travel System 
and used to generate transactions for the 
General Accounting and Finance 
System and the Centralized Disbursing 
System. In addition, it will provide 
acknowledgements to the Defense 
Travel System that transactions such as 
disbursements and collections have 
been received and processed. The data 
will also be used to produce 
management listings that will support 
the processing of obligations, and 
validate receivable and expenditure 
transactions. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The ‘‘Blanket Routine Uses’’ 
published at the beginning of the DFAS 
compilation of systems of records 
notices apply to this system. 

STORAGE: 
Electronic storage media. 

RETRIEVABILITY: 
Name and Social Security Number 

(SSN). 

SAFEGUARDS: 
Records are stored in an office 

building protected by guards, controlled 
screening of personnel, registering 
visitors and electronic access, and/or 
locks. Access to records is limited to 
individuals who are properly screened 
and cleared on a need to know basis in 
the performance of their official duties. 
Passwords and User IDs are used to 
control access to the system and 
procedures are in place to deter and 
detect browsing and unauthorized 
access. Physical and electronic access 
are limited to persons responsible for 
servicing and authorized to use the 
system. 

RETENTION AND DISPOSAL: 
Records may be temporary in nature 

and deleted when actions are 
completed, superseded, obsolete, or no 
longer needed. Some records may be cut 
off at the end of the fiscal year and 
destroyed 3 years after cutoff. Records 
are destroyed by degaussing. 

SYSTEM MANAGER(S) AND ADDRESS: 
Defense Finance and Accounting 

Service-Denver, DTS System Managers, 
6760 East Irvington Place, Denver, CO 
80279–8000. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about them are 
contained in this record system should 
address written inquiries to the Defense 
Finance and Accounting Service, 
Freedom of Information/Privacy Act 
Program Manager, Corporate 
Communications and Legislative 
Liaison, 8899 E. 56th Street, 
Indianapolis, IN 46249–0002. 

Individuals should furnish full name, 
Social Security Number (SSN), current 
address, and telephone number. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to 

information about them contained in 
this system should address written 
inquiries to Defense Finance and 
Accounting Service, Freedom of 
Information/Privacy Act Program 
Manager, Corporate Communications 
and Legislative Liaison, 8899 E. 56th 
Street, Indianapolis, IN 46249–0002. 

Individuals should furnish full name, 
Social Security Number (SSN), current 
address, and telephone number. 

CONTESTING RECORD PROCEDURES: 
The DFAS rules for accessing records, 

for contesting contents and appealing 
initial agency determinations are 
published in DFAS Regulation 5400.11– 
R; 32 CFR part 324; or may be obtained 
from Defense Finance and Accounting 
Service, Freedom of Information/ 
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Privacy Act Program Manager, 
Corporate Communications, 8899 E. 
56th Street, Indianapolis, IN 46249– 
0002. 

RECORD SOURCE CATEGORIES: 

From the individual concerned, or the 
United States Air Force. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

[FR Doc. E8–28596 Filed 12–1–08; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket ID DoD–2008–OS–0149] 

Privacy Act of 1974; System of 
Records 

AGENCY: Defense Logistics Agency, DoD. 

ACTION: Notice To Amend a System of 
Records. 

SUMMARY: The Defense Logistics Agency 
is amending a system of records notice 
in its existing inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 

DATES: This proposed action will be 
effective without further notice on 
January 2, 2009 unless comments are 
received which result in a contrary 
determination. 

ADDRESSES: Send comments to the 
Privacy Act Officer, Headquarters, 
Defense Logistics Agency, Attn: DP, 
8725 John J. Kingman Road, Stop 2533, 
Fort Belvoir, VA 22060–6221. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Jody Sinkler at (703) 767–5045. 

SUPPLEMENTARY INFORMATION: The 
Defense Logistics Agency systems of 
records notices subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: November 25, 2008. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

S500.55 

SYSTEM NAME: 
Information Technology Access and 

Control Records (November 23, 2005, 70 
FR 70795). 

CHANGES: 

* * * * * 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Delete entry and replace with ‘‘5 

U.S.C. 301, Departmental Regulations; 
10 U.S.C. 133, Under Secretary of 
Defense for Acquisition, Technology, 
and Logistics; 18 U.S.C. 1029, Access 
device fraud; E.O. 10450, Security 
Requirements for Government 
Employees, as amended; and E.O. 9397 
(SSN).’’ 
* * * * * 

STORAGE: 
Delete entry and replace with 

‘‘Records may be stored on paper and on 
electronic storage media.’’ 

RETRIEVABILITY: 
Delete entry and replace with 

‘‘Records are retrieved by name, Social 
Security Number (SSN), or user 
identification code.’’ 
* * * * * 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the Privacy 
Act Office, Headquarters Defense 
Logistics Agency, Attn: DGA, 8725 John 
J. Kingman Road, Suite 1644, Fort 
Belvoir, VA 22060–6221, or to the 
Privacy Act Office of the DLA Field 
Activity involved. Official mailing 
addresses are published as an appendix 
to DLA’s compilation of systems of 
records notices. 

Inquiry should contain the subject 
individual’s full name, Social Security 
Number (SSN), or user identification 
code.’’ 

RECORD ACCESS PROCEDURES: 
Delete entry and replace with 

‘‘Individuals seeking to access records 
about themselves contained in this 
system of records should address 
written inquiries to the Privacy Act 
Office, Headquarters Defense Logistics 
Agency, Attn: DGA, 8725 John J. 
Kingman Road, Suite 1644, Fort Belvoir, 
VA 22060–6221, or to the Privacy Act 
Office of the DLA Field Activity 

involved. Official mailing addresses are 
published as an appendix to DLA s 
compilation of systems of records 
notices. 

Inquiry should contain the subject 
individual’s full name, Social Security 
Number (SSN), or user identification 
code.’’ 

CONTESTING RECORD PROCEDURES: 
Delete entry and replace with ‘‘The 

DLA rules for accessing records, for 
contesting contents and appealing 
initial agency determinations are 
contained in 32 CFR part 323, or may 
be obtained from the Privacy Act Office, 
Headquarters, Defense Logistics Agency, 
ATTN: DGA, 8725 John J. Kingman 
Road, Suite 1644, Fort Belvoir, VA 
22060–6221.’’ 
* * * * * 

S500.55 

SYSTEM NAME: 
Information Technology Access and 

Control Records. 

SYSTEM LOCATION: 
Director, Information Operations, 

Headquarters Defense Logistics Agency, 
Attn: J–6, 8725 John J. Kingman Road, 
Stop 6226, Fort Belvoir, VA 22060– 
6221, and the Defense Logistics Agency 
Field Activities. Official mailing 
addresses are published as an appendix 
to DLA’s compilation of systems of 
records notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Defense Logistics Agency (DLA) 
civilian and military personnel, 
contractor employees, and individuals 
requiring access to DLA-controlled 
networks, computer systems, and 
databases. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
System contains documents relating 

to requests for and grants of access to 
DLA computer networks, systems, or 
databases. The records contain the 
individual’s name; social security 
number; citizenship; physical and 
electronic addresses; work telephone 
numbers; office symbol; contractor/ 
employee status; computer logon 
addresses, passwords, and user 
identification codes; type of access/ 
permissions required; verification of 
need to know; dates of mandatory 
information assurance awareness 
training; and security clearance data. 
The system also captures details about 
programs, databases, functions, and 
sites accessed and/or used; dates and 
times of use; and information products 
created, received, or altered during use. 
The records may also contain details 
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about access or functionality problems 
telephoned in for technical support 
along with resolution. For individuals 
who telecommute from home or a 
telework center, the records may 
contain the electronic address and 
telephone number at that location. For 
contractors, the system also contains the 
company name, contract number, and 
contract expiration date. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301, Departmental 

Regulations; 10 U.S.C. 133, Under 
Secretary of Defense for Acquisition, 
Technology, and Logistics; 18 U.S.C. 
1029, Access device fraud; E.O. 10450, 
Security Requirements for Government 
Employees, as amended; and E.O. 9397 
(SSN). 

PURPOSE(S): 
The system is maintained by DLA 

Information Operations to control and 
track access to DLA-controlled 
networks, computer systems, and 
databases. The records may also be used 
by law enforcement officials to identify 
the occurrence of and assist in the 
prevention of computer misuse and/or 
crime. Statistical data, with all personal 
identifiers removed, may be used by 
management for system efficiency, 
workload calculation, or reporting 
purposes. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DOD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The DOD ‘‘Blanket Routine Uses’’ also 
apply to this system of records. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS: 

STORAGE: 
Records may be stored on paper and 

on electronic storage media. 

RETRIEVABILITY: 
Records are retrieved by name, Social 

Security Number (SSN), or user 
identification code. 

SAFEGUARDS: 
Records are maintained in secure, 

limited access, or monitored work areas 
accessible only to authorized personnel. 
Electronic records are stored on 
computer systems employing software 
programs that monitor network traffic to 
identify unauthorized attempts to 
upload or change information. Access to 

computer systems is password and/or 
Public Key Infrastructure controlled. 
Electronic records are stored in 
encrypted form. 

RETENTION AND DISPOSAL: 

Records are deleted when no longer 
needed for administrative, legal, audit, 
or other operational purposes. Records 
relating to contractor access are 
destroyed 3 years after contract 
completion or termination. 

SYSTEM MANAGER(S) AND ADDRESS: 

Director, Information Operations, 
Attn: J–6, 8725 John J. Kingman Road, 
Stop 6226, Fort Belvoir, VA 22060– 
6221, and the Information Operations 
Offices of DLA Field Activities. Official 
mailing addresses are published as an 
appendix to DLA’s compilation of 
systems of records notices. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the Privacy 
Act Office, Headquarters Defense 
Logistics Agency, Attn: DGA, 8725 John 
J. Kingman Road, Suite 1644, Fort 
Belvoir, VA 22060–6221, or to the 
Privacy Act Office of the DLA Field 
Activity involved. Official mailing 
addresses are published as an appendix 
to DLA’s compilation of systems of 
records notices. 

Inquiry should contain the subject 
individual’s full name, Social Security 
Number (SSN), or user identification 
code. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system of records should address 
written inquiries to the Privacy Act 
Office, Headquarters Defense Logistics 
Agency, Attn: DGA, 8725 John J. 
Kingman Road, Suite 1644, Fort Belvoir, 
VA 22060–6221, or to the Privacy Act 
Office of the DLA Field Activity 
involved. Official mailing addresses are 
published as an appendix to DLA’s 
compilation of systems of records 
notices. 

Inquiry should contain the subject 
individual’s full name, Social Security 
Number (SSN), or user identification 
code. 

CONTESTING RECORD PROCEDURES: 

The DLA rules for accessing records, 
for contesting contents and appealing 
initial agency determinations are 
contained in 32 CFR part 323, or may 
be obtained from the Privacy Act Office, 
Headquarters, Defense Logistics Agency, 
Attn: DGA, 8725 John J. Kingman Road, 

Suite 1644, Fort Belvoir, VA 22060– 
6221. 

RECORD SOURCE CATEGORIES: 
Information is supplied by record 

subjects, their supervisors, and the 
personnel security staff. Some data, 
such as user identification codes, is 
supplied by the Information Technology 
staff. Details about access times and 
functions used are provided by the 
system. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

[FR Doc. E8–28602 Filed 12–1–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Science and Technology Reinvention 
Laboratory Personnel Management 
Demonstration Program 

AGENCY: Office of the Deputy Under 
Secretary of Defense (Civilian Personnel 
Policy) (DUSD (CPP)), Department of 
Defense (DoD). 
ACTION: Notice of amendment of 
demonstration project plans and notice 
of proposals to adopt a demonstration 
project plan. 

SUMMARY: Section 342(b) of the National 
Defense Authorization Act (NDAA) for 
Fiscal Year (FY) 1995, as amended (10 
U.S.C. 2358 note) by section 1109 of 
NDAA FY 2000 and section 1114 of 
NDAA FY 2001, authorizes the 
Secretary of Defense to conduct 
personnel demonstration projects at 
DoD laboratories designated as Science 
and Technology Reinvention 
Laboratories (STRLs). The above-cited 
statute authorizes the Department to 
conduct demonstration projects to 
determine whether a specified change in 
personnel management policies or 
procedures would result in improved 
Federal personnel management. 

Section 1107 of the NDAA for FY 
2008 requires the Secretary of Defense 
to take all necessary actions to fully 
implement and use the authorities 
provided under section 342(b) of the 
NDAA for FY 1995, as amended (10 
U.S.C. 2358 note) by section 1109 of the 
NDAA for FY 2000 and section 1114 of 
the NDAA for FY 2001, to include 
executing a process and implementation 
plan to fully utilize the authorities to 
enhance the performance of the 
missions of the laboratories. Further, 
subsection 1107(c) authorizes that any 
flexibility available to any 
demonstration laboratory shall be 
available for use at any other laboratory 
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as enumerated in subsection 9902(c)(2) 
of title 5, United States Code. 

This Federal Register notice (FRN): 
1. Serves as an amendment to add 

subsection 1107(c) authority to the 
STRL Personnel Management 
Demonstration Project final FRNs that 
were published prior to the date of this 
FRN; 

2. Serves as notice pursuant to 
subsection 1107(c) that the three STRLs 
listed in subsection 9902(c)(2) not 
having personnel demonstration 
projects at this time may adopt any of 
the flexibilities of the other laboratories 
listed in subsection 9902(c)(2); 

3. Provides a basic process to adopt 
flexibilities, make minor changes, and/ 
or request Federal Register notices; and 

4. Serves as notice of the proposed 
adoption of a STRL Personnel 
Management Demonstration Project by 
two centers under the United States 
Army Research, Development and 
Engineering Command (RDECOM): 
Edgewood Chemical Biological Center 
(ECBC) and Natick Soldier Research, 
Development and Engineering Center 
(NSRDEC). 

DATES: 1. The amendment to the listed 
demonstration project plans and the 
notice of the authority to adopt any 
9902(c)(2) laboratory flexibilities by the 
non-demonstration project laboratories 
may be implemented beginning on the 
date of publication of this notice in the 
Federal Register; and implementation of 
the process will be through regulations 
issued by the Under Secretary of 
Defense for Personnel and Readiness. 

2. The proposed adoption of an 
existing STRL demonstration project by 
ECBC and NSRDEC may not be 
implemented until a 30-day comment 
period is provided, comments 
addressed, and a final Federal Register 
notice published. To be considered, 
written comments must be submitted on 
or before January 2, 2009. 
ADDRESSES: Send comments on or 
before the comment due date by mail to 
Ms. Betty A. Duffield, CPMS–PSSC, 
Suite B–200, 1400 Key Boulevard, 
Arlington, VA 22209–5144; by fax to 
(703) 696–5462; or by e-mail to 
Betty.Duffield@cpms.osd.mil. 

FOR FURTHER INFORMATION CONTACT: 
Department of the Army: 
• Army Research Laboratory (ARL): 

Mr. Tom Bock, Program Manager, ARL 
Personnel Demonstration Project, 
AMSRD–ARL–O–HR, 2800 Powder Mill 
Road, Adelphi, MD 20783–1197; 

• Aviation and Missile Research, 
Development, and Engineering Center 
(AMRDEC): Dr. Steven P. D. Smith, 
Senior Technical Advisor to the 

Director, AMRDEC, 5400 Fowler Road, 
Redstone Arsenal, AL 35898–5000; 

• Communications-Electronics 
Research, Development, and 
Engineering Center (CERDEC): Ms. 
Desiree DiAngelo, CERDEC Personnel 
Demonstration Project Administrator, 
Myer Center, Building 2700, Room 
2C204, ATTN: AMSRD–CER–HRO, Fort 
Monmouth, NJ 07703–5209; 

• Edgewood Chemical Biological 
Center (ECBC): Ms. Kim Hoffman, 
Management and Program Analyst, 
ECBC, Directorate of Program 
Integration, Workforce Management 
Office, Department of the Army, ATTN: 
AMSRD–ECB–PI–WM, 5183 Blackhawk 
Road, Building 3330, Aberdeen Proving 
Ground, MD 21010–5424; 

• Engineer Research and 
Development Center (ERDC): Mr. 
Timothy D. Ables, Personnel 
Demonstration Project Manager, U.S. 
Army Engineer Research and 
Development Center, 3909 Halls Ferry 
Road, Vicksburg, MS 39180–6199; 

• Medical Research and Materiel 
Command (MRMC): Ms. Linda Krout, 
Director, Civilian Personnel Advisory 
Center, Medical Research and Material 
Command, 810 Schreider Street, Suite 
106, Fort Detrick, MD 21702–5000; and 

• Natick Soldier Research, 
Development and Engineering Center 
(NSRDEC): Ms. Karen K. Sullivan, 
Demonstration Project Manager, Natick 
Soldier Research, Development and 
Engineering Center, Kansas Street, 
(AMSRD–NSR–BO–W), Natick, MA 
01760. 

Department of the Air Force: 
• Air Force Research Laboratory 

(AFRL): Ms. Michelle Williams, 
Personnel Demonstration Project 
Manager, Air Force Research 
Laboratory, 1864 4th Street, Wright- 
Patterson Air Force Base, OH 45433– 
5209. 

Department of the Navy: 
• Office of Naval Research (ONR): Ms. 

Margaret Mitchell, Director, Human 
Resources Office, Office of Naval 
Research, 875 North Randolph Street, 
Code 01HR, Arlington, VA 22203; 

• Naval Research Laboratory (NRL): 
Ms. Cathy Downing, Director, Strategic 
Workforce Planning, Naval Research 
Laboratory, 4555 Overlook Ave., 
SW.,Washington, DC 20375–5320; and 

• Naval Sea Systems Command 
(NAVSEA) Warfare Centers: Ms. Vicki 
Warner, Deputy Manager, NAVSEA 
Demonstration Program, Naval Surface 
Warfare Center Dahlgren Division, 
17632 Dahlgren Road, Suite 200, 
Dahlgren, VA 22448–5154. 

Department of Defense (DoD): Ms. 
Betty A. Duffield, CPMS–PSSC, Suite B– 

200, 1400 Key Boulevard, Arlington, VA 
22209–5144. 
SUPPLEMENTARY INFORMATION: 

1. Background 
The STRL Personnel Management 

Demonstration Projects involve broad- 
banded pay systems and simplified 
classification; pay for performance, 
including contribution-based pay; 
recruitment and staffing changes; and 
enhanced training and development 
including critical skills training, 
Voluntary Emeritus Corps, and 
sabbaticals. 

Final plans were published in the 
Federal Register for the following STRL 
Personnel Management Demonstration 
Projects within the Departments of the 
Army, Navy, and Air Force, as follows: 

• Department of the Army: Army 
Research Laboratory (ARL)—63 FR 
10679, March 4, 1998; Aviation and 
Missile Research, Development, and 
Engineering Center (AMRDEC)—62 FR 
34875, June 27, 1997; Communications- 
Electronics Research, Development, and 
Engineering Community (which consists 
of the Communications-Electronics 
Research, Development, and 
Engineering Center (CERDEC) and the 
Software Engineering Center (SEC))—66 
FR 54872, October 30, 2001; Engineer 
Research and Development Center 
(ERDC)—63 FR 14579, March 25, 1998; 
and Medical Research and Materiel 
Command (MRMC)—63 FR 10439, 
March 3, 1998; 

• Department of the Navy: Naval 
Research Laboratory (NRL)—64 FR 
33970, June 24, 1999; and Naval Sea 
Systems Command (NAVSEA) Warfare 
Centers—62 FR 64050, December 3, 
1997; and 

• Department of the Air Force: Air 
Force Research Laboratory (AFRL)—61 
FR 60339, November 27, 1996. 

Amendments and/or corrections to 
final plans were published in the 
Federal Register as follows: 

• Department of the Army: Army 
Research Laboratory (ARL)—63 FR 
13458, March 19, 1998; and 65 FR 3500, 
January 21, 2000; Aviation and Missile 
Research, Development, and 
Engineering Center (AMRDEC)—64 FR 
11074, March 8, 1999; 64 FR 12216, 
March 11, 1999; 65 FR 53142, August 
31, 2000; and 67 FR 5716, February 6, 
2002; Engineer Research and 
Development Center (ERDC)—63 FR 
55770, October 16, 1998; 64 FR 12216, 
March 11, 1999; 65 FR 32135, May 22, 
2000; and 67 FR 5712, February 6, 2002; 
and Medical Research and Materiel 
Command (MRMC)—64 FR 30378, June 
7, 1999; 

• Department of the Navy: Naval 
Research Laboratory (NRL)—No 
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amendments were published; and Naval 
Sea Systems Command (NAVSEA) 
Warfare Centers—64 FR 39179, July 21, 
1999; and 65 FR 52453, August 29, 
2000; and 

• Department of the Air Force: Air 
Force Research Laboratory (AFRL)—65 
FR 3498, January 21, 2000; and 70 FR 
60495, October 18, 2005. 

Section 342(b) of the NDAA for FY 
1995 provided the Secretary of Defense 
the authority, with the approval of the 
Director of the Office of Personnel 
Management (OPM), to carry out 
personnel demonstration projects and 
modified standard demonstration 
project authorities (5 U.S.C. section 
4703). Section 1109 of the NDAA for FY 
2000 amended section 342(b) to provide 
STRLs exemption from certain 
workforce management restrictions. 
Section 1114 of the NDAA for FY 2001 
amended section 342(b) to authorize the 
Secretary of Defense to exercise OPM 
demonstration project authorities under 
5 U.S.C. section 4703 for the STRLs. 
Section 1107 of the NDAA for FY 2008 
required full implementation of section 
342(b) of the NDAA for FY 1995 as 
amended and authorized that any 
flexibility available to any 
demonstration laboratory shall be 
available for use at any other laboratory 
as enumerated in subsection 9902(c)(2) 
of title 5, U.S.C. The laboratories listed 
in subsection 9902(c)(2) are: 

Department of the Army: 
• Army Research Laboratory (ARL); 
• Aviation and Missile Research, 

Development, and Engineering Center 
(AMRDEC); 

• Communications-Electronics 
Research, Development, and 
Engineering Command (reorganization 
changed designation to 
Communications-Electronics Research, 
Development, and Engineering Center 
(CERDEC)); 

• Engineer Research and 
Development Command (name changed 
to the Engineer Research and 
Development Center (ERDC)); 

• Medical Research and Materiel 
Command (MRMC); 

• Soldier and Biological Chemical 
Command (reorganization changed 
designation to Natick Soldier Research, 
Development and Engineering Center 
(NSRDEC) and Edgewood Chemical 
Biological Center (ECBC) under the 
United States Army Research, 
Development and Engineering 
Command). 

Department of the Navy: 
• Naval Research Laboratory (NRL); 
• Naval Sea Systems Command 

(NAVSEA) Warfare Centers; and 
• Office of Naval Research. 
Department of the Air Force: 

• Air Force Research Laboratory 
(AFRL). 

2. Overview 

Because the various STRLs 
implemented their personnel 
demonstration projects at different times 
between 1997 and 2002, the later 
demonstration projects contain 
initiatives that the earlier ones do not. 
For example, the earliest STRL 
personnel management demonstration 
project (AFRL) contains no hiring 
flexibilities, while later STRL personnel 
demonstration projects include several 
hiring and appointment flexibilities. In 
this example, subsection 1107(c) of the 
NDAA for FY 2008 provides AFRL the 
option to implement any of the hiring 
and appointment flexibilities that were 
subsequently approved for use in 
another STRL personnel demonstration 
project. It also provides the option for 
the three STRLs listed in subsection 
9902(c)(2) not having personnel 
demonstration projects to adopt the 
flexibilities, including adopting an 
entire personnel management 
demonstration project, of the other 
laboratories listed in 9902(c)(2). In 
addition, subsections 1107(a) and 
1107(b) of the NDAA for FY 2008 
require that all necessary actions be 
taken including executing a process and 
implementation plan to fully implement 
and use the personnel demonstration 
project authorities provided to the 
Secretary of Defense to enhance the 
performance of the missions of the 
laboratories. This Federal Register 
notice is one of the steps necessary to 
execute the required process. 

I. Executive Summary 

The STRL personnel management 
demonstration projects are generally 
similar in nature to the Department of 
the Navy’s China Lake personnel 
demonstration project. The STRL 
personnel demonstration projects were 
built upon the concepts of broad-banded 
pay systems and simplified 
classification; pay for performance, 
including contribution-based pay; 
recruitment and staffing changes; 
enhanced training and development 
including critical skills training; a 
Voluntary Emeritus Corps; and 
sabbaticals. 

II. Introduction 

A. Purpose 

STRL personnel management 
demonstration projects provide 
managers, at the lowest practical level, 
the personnel authorities and 
flexibilities needed to achieve a quality 

laboratory and quality products. The 
purposes of this FRN are to: 

1. Serve as an amendment to add 
subsection 1107(c) authority to the 
STRL Personnel Management 
Demonstration Project final FRNs listed 
herein at Section 1., Background, 
Supplementary Information, that were 
published prior to the date of this FRN; 

2. Serve as notice pursuant to 
subsection 1107(c) that the three STRLs 
listed in subsection 9902(c)(2) not 
having personnel demonstration 
projects at this time (Office of Naval 
Research and two Centers under the 
United States Army Research, 
Development and Engineering 
Command (RDECOM): Edgewood 
Chemical Biological Center (ECBC) and 
Natick Soldier Research, Development 
and Engineering Center (NSRDEC), may 
adopt any of the flexibilities of the other 
laboratories listed in subsection 
9902(c)(2); 

3. Provide a basic process to adopt 
flexibilities, make minor changes to a 
demonstration project plan, and request 
Federal Register notices as part of the 
process to fully implement and use the 
authorities provided under section 
342(b) of the NDAA for FY 1995, as 
amended; and 

4. Serve as notice of the proposed 
adoption without changes of the STRL 
Personnel Management Demonstration 
project designed by the U.S. Army 
Communications-Electronics Command, 
Research, Development, and 
Engineering organizations 
(reorganization changed designation to 
the United States Army 
Communications-Electronics Research, 
Development and Engineering Center 
(CERDEC)) by ECBC and NSRDEC 
except for the name of organizations; 
organizational and work force 
information; approval authorities; 
technical modifications to conform to 
changes in the law and governing OPM 
regulations, which are not being waived, 
that were effected after the publication 
of the CERDEC personnel demonstration 
project plan; and changes in response to 
comments received during the 30-day 
comment period. 

B. Employee Notification and Collective 
Bargaining Requirements 

ECBC and NSRDEC employees 
affected by the proposed adoption of the 
CERDEC Personnel Management 
Demonstration Project will be provided 
a copy of this notice. Prior to 
implementing any discretionary 
flexibility adopted pursuant to 
subsection 1107(c) of the NDAA for FY 
2008, participating organizations must 
fulfill any collective bargaining 
obligations to unions that represent 
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employees covered by the STRL 
personnel demonstration project 
involved. 

III. Personnel System Changes 

A. The following STRL demonstration 
project plans are hereby amended to add 
that each of the STRLs enumerated in 
subsection 9902(c)(2) may use any 
flexibility granted to these STRLs by 
their final demonstration project plans, 
including the amendments thereto, 
published as listed in Section 1, 
Background, Supplemental Information, 
in this Federal Register notice. 

Department of the Army 

• Army Research Laboratory (ARL); 
• Aviation and Missile Research, 

Development, and Engineering Center 
(AMRDEC); 

• Communications-Electronics 
Research, Development, and 
Engineering Center (CERDEC); 

• Engineer Research and 
Development Center (ERDC); and 

• Medical Research and Materiel 
Command (MRMC). 

Department of the Navy 

• Naval Research Laboratory (NRL); 
and 

• Naval Sea Systems Command 
(NAVSEA) Warfare Centers. 

Department of the Air Force 

• Air Force Research Laboratory 
(AFRL). 

Future STRL final FRNs will contain 
the statement, ‘‘Flexibilities published 
in this Federal Register shall be 
available for use by all STRLs 
enumerated in subsection 9902(c)(2) of 
title 5, U.S.C., if they wish to adopt 
them.’’ 

B. The three STRLs listed in 
subsection 9902(c)(2) not having 
personnel demonstration projects at this 
time (Office of Naval Research, ECBC 
and NSRDEC) may adopt the 
flexibilities of the other laboratories 
listed in subsection 9902(c)(2) using the 
process described herein under III. 
Personnel System Changes, paragraph 
D. 

C. This Federal Register notice also 
serves as notice of the proposed 
adoption of an existing STRL Personnel 
Management Demonstration Project by 
two Centers under the United States 
Army Research, Development and 
Engineering Command (RDECOM): 
Edgewood Chemical Biological Center 
(ECBC) and Natick Soldier Research, 
Development and Engineering Center 
(NSRDEC). 

• The ECBC includes the ECBC 
organization at the Edgewood Area of 
Aberdeen Proving Ground, and 

employees matrixed to the Joint 
Program Executive Office for Chemical/ 
Biological Defense (JPEO–CBD), as well 
as ECBC employees with duty stations 
at other sites. This demonstration 
project will cover approximately 1,100 
ECBC civilian employees under title 5, 
United States Code. 

• The NSRDEC includes the NSRDEC 
organization at the Natick Soldier 
Systems Center site, NSRDEC 
employees matrixed from NSRDEC to 
Program/Project/Product Management 
Offices (e.g., PM-Force Sustainment 
Systems, and PM-Clothing and 
Individual Equipment) as well as 
NSRDEC employees with duty stations 
at other sites. This demonstration 
project is intended to cover 
approximately 700 NSRDEC civilian 
employees under title 5, United States 
Code. 

ECBC and NSRDEC propose to adopt 
without changes the STRL Personnel 
Management Demonstration project 
designed by the United States Army 
Communications-Electronics Command, 
Research, Development and Engineering 
organizations (now known as the United 
States Army Communications- 
Electronics Research, Development and 
Engineering Center (CERDEC)) 
published in 66 FR 54872, October 30, 
2001, except for the name of 
organizations; organizational and work 
force information; approval authorities; 
technical modifications to conform to 
changes in the law and governing OPM 
regulations, which are not being waived, 
that were effected after the publication 
of the CERDEC personnel demonstration 
project plan; and changes in response to 
comments received during the 30-day 
comment period. 

The adoption of the CERDEC 
demonstration project by ECBC and 
NSRDEC may not be implemented until 
the requirements in this notice have 
been fulfilled. This includes a 30-day 
comment period, a review and 
discussion of comments in the 
supplemental information section of 
their final FRNs, and publishing the 
final FRNs. In addition, ECBC and 
NSRDEC will need to prepare and 
execute an implementation plan that 
includes a timeline, a plan to socialize 
the proposal through such means as 
letters to employees, briefings, town hall 
meetings, Web sites, and newsletters; a 
communication plan; a training plan; 
and plans to meet collective bargaining 
obligations. The implementation plan 
shall be provided to the Deputy Under 
Secretary of Defense (Civilian Personnel 
Policy) (DUSD (CPP)) for review and 
comment. ECBC and NSRDEC internal 
operating policies and procedures 
would be described and published in 

their directives systems with copies to 
the DUSD (CPP). 

D. Section 1107 of the NDAA for FY 
2008 requires a process for full 
implementation of the demonstration 
project authorities provided to the 
Secretary of Defense. The basic process 
for STRLs to use to adopt flexibilities, 
make minor changes, or request a FRN 
is outlined below. Additional details to 
support implementation of the DoD 
process will be published through the 
DoD directives system. 

• The process begins when a STRL 
makes a decision to adopt a flexibility 
from a demonstration laboratory listed 
in subsection 9902(c)(2). Flexibilities 
are defined as those features described 
in final STRL FRNs; amendments 
thereto published in FRNs; minor 
changes made within the authorities of 
a demonstration project plan, 
documented in laboratory internal 
issuances and disseminated to 
employees; and official laboratory 
implementing issuances that have been 
distributed. Once the STRL has 
developed their plan and coordinated 
the plan through their various 
stakeholders, a notification is sent to the 
DUSD (CPP) by memorandum with 
simultaneous copies to DUSD 
(Laboratories and Basic Sciences) 
(LABS) under the Under Secretary of 
Defense for Acquisition, Technology 
and Logistics, and their respective 
Component point of contact. When a 
laboratory’s request is received, the 
DUSD (CPP) will request from both 
DUSD (LABS) and the Component their 
concurrence, comments, etc. before 
making a final decision on the request. 
Notices must include the description of 
flexibilities being adopted; the cite 
where the flexibility is found; reason for 
the change; results expected; evaluation 
methodology; information technology 
implications and cost; projected date of 
implementation; communication plan; 
and, as appropriate, bargaining unit 
status, draft FRN, and any other 
pertinent information needed to adhere 
to the tenets of section 4703 of title 5 
U.S.C. 

• The DUSD (CPP) staff will review 
each notification individually for 
adherence to process; consistency with 
existing FRN provisions; completeness 
and accuracy of waivers; impact on 
Department-wide initiatives, 
information technology, cost, etc.; 
consider the concurrence and any 
comments from the DUSD (LABS) and 
the Component; provide comments to 
the STRL; assist, when needed, to 
finalize notification; and provide 
concurrence with adoption following 
resolution of any issues. The DUSD 
(CPP) is responsible for ensuring that 
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the notice includes only existing 
flexibilities, the proposed flexibilities 
are not internally contradictory or 
inconsistent, and timing does not 
adversely affect other Department 
initiatives. Each laboratory will 
document in its own implementing 
issuances its internal procedures for the 
use of any flexibility adopted from 
another demonstration laboratory and 
disseminate the information to 
employees and other interested parties. 

• Demonstration laboratories are still 
required to document changes to 
existing FRNs not under the auspices of 
subsection 1107(c) and proposed new 
flexibilities. Normally, changes not 
covered by subsection 1107(c) to 
existing FRNs or new initiatives require 
publication in the Federal Register. A 
draft FRN is forwarded to the DUSD 
(CPP) for review. Simultaneously copies 
are to be sent to the DUSD (LABS) and 
the Component point of contact. When 
a draft FRN is received, the DUSD (CPP) 
will request from both DUSD (LABS) 
and the Component their concurrence, 
comments, etc. before making a 
recommendation on the FRN. The 
DUSD (CPP) forwards the 
recommendation for approval/ 
disapproval of the FRN to the Under 
Secretary of Defense for Personnel and 
Readiness (USD (P&R)). The USD (P&R) 
retains approval/disapproval authority 
for new initiatives or change requests 
not covered by subsection 1107(c). 
Minor modifications are possible 
without a FRN if they can be made 
within the demonstration project’s 
existing authorities and if appropriate 
notice is given to employees and other 
interested parties. Each laboratory will 
document in its own implementing 
instructions its minor modifications to 
its demonstration project plan and any 
associated revised internal procedures. 
A copy of the implementing instructions 
will be provided the DUSD (CPP), DUSD 
(LABS), and Component point of 
contact. 

Dated: November 25, 2008. 

Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. E8–28591 Filed 12–1–08; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID USAF–2008–0039] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice to Alter a System of 
Records. 

SUMMARY: The Department of the Air 
Force proposes to alter a system of 
records to its inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 
DATES: The proposed action will be 
effective on January 2, 2009 unless 
comments are received that would 
result in a contrary determination. 
ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCX, 1800 Air 
Force Pentagon, Washington, DC 20330– 
1800. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Kenneth Brodie at (703) 696–7557. 
SUPPLEMENTARY INFORMATION: The 
Department of the Air Force’s notices 
for systems of records subject to the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed systems reports, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act, were submitted on October 
27, 2008, to the House Committee on 
Oversight and Government Reform, the 
Senate Committee on Homeland 
Security and Governmental Affairs, and 
the Office of Management and Budget 
(OMB) pursuant to paragraph 4c of 
Appendix I to OMB Circular No. A–130, 
‘Federal Agency Responsibilities for 
Maintaining Records About 
Individuals,’ dated February 8, 1996, 
(February 20, 1996, 61 FR 6427). 

Dated: November 25, 2008. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

F090 AF IG B 

SYSTEM NAME: 
Inspector General Records (July 26, 

2004, 69 FR 44515). 

CHANGES: 

* * * * * 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and replace with ‘‘All 
persons (civilian, military, contractors, 

and/or members of the public) who have 
registered a complaint, allegation, or 
query with the Air Force Inspector 
General. Individuals who are or have 
been subjects of reviews, inquiries, or 
investigations.’’ 
* * * * * 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Delete entry and replace with 

‘‘Individual’s name, Social Security 
Number (SSN), address, phone number, 
reports of investigations, statements of 
individuals, correspondence, and other 
information collected during 
investigation of and pertaining to 
complaints made to or investigated by 
the Air Force Inspector General.’’ 
* * * * * 

PURPOSE(S): 
Delete entry and replace with 

‘‘Information is used to ensure just, 
thorough and timely resolution; to 
respond to complaints, allegations or 
queries; and to improve morale, welfare, 
and efficiency of organizations, units, 
and personnel by providing an outlet for 
redress. Records may indicate where 
commander involvement is needed to 
correct systemic, programmatic, or 
procedural weakness and ensures 
resources are used effectively and 
efficiently’’. 
* * * * * 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Add: ‘‘To victims and witnesses of a 
crime for purposes of providing 
information, consistent with the 
requirements of the Victim and Witness 
Assistance Program, regarding the 
investigation and deposition of an 
offense. 

Add: To Federal, state, and local 
agencies having jurisdiction over the 
substance of the allegations or a related 
investigative interest.’’ 
* * * * * 

STORAGE: 
Delete entry and replace with ‘‘Paper 

records in file folders or electronic 
storage media’’. 
* * * * * 

RETRIEVABILITY: 
Delete entry and replace with ‘‘By 

individual’s name and/or Social 
Security Number (SSN).’’ 
* * * * * 

SAFEGUARDS: 
Delete entry and replace with 

‘‘Records are accessed by properly 
screened and cleared personnel with a 
need-to-know. Physical records are 
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stored in a secured room. Electronic 
media is protected by system hardware 
and software. Access authentication is 
validated through use of Computer 
Access Cards (CACs), user name and 
password’’. 
* * * * * 

RETENTION AND DISPOSAL: 
Delete entry and replace with 

‘‘Records of unsubstantiated cases are 
retained in office files for two years after 
the year in which the case is closed. 
Substantiated case files are retained in 
office files until 10 years after the year 
in which case is closed. Physical 
records may be destroyed by shredding 
and/or burning. Electronic records are 
destroyed by erasing, deleting or 
overwriting.’’ 
* * * * * 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether information about themselves 
is contained in this system of records 
should address written inquiries with 
signature to the Inspector General, 
Office of Secretary of the Air Force, 144 
Air Force Pentagon, Washington, DC 
20330–1140 or an Inspector General (IG) 
office at a local military installation. 

The request must contain full name, 
complete return address and daytime 
contact telephone number.’’ 
* * * * * 

RECORD ACCESS PROCEDURES: 
Delete entry and replace with 

‘‘Individuals seeking access to 
information about themselves contained 
in this system of records should address 
written inquiries with signature to the 
Inspector General, Office of Secretary of 
the Air Force, 144 Air Force Pentagon, 
Washington, DC 20330–1140 or an IG 
office at a local military installation. 

The request must contain full name, 
complete return address and daytime 
contact telephone number.’’ 
* * * * * 

CONTESTING RECORD PROCEDURES: 
Delete entry and replace with ‘‘Air 

Force rules for accessing records, 
contesting the contents, and appealing 
initial agency determinations are 
published in Air Force Instruction (AFI) 
33–332; 32 Code of Federal Regulations 
(CFR), Part 806b. Procedures may also 
be obtained from the system manager.’’ 
* * * * * 

RECORD SOURCE CATEGORIES: 
Delete entry and replace with 

‘‘Information is provided by the 
complainants, investigators, inspectors 
general, members of Congress, 

witnesses, and subjects of 
investigations.’’ 
* * * * * 

F090 AF IG B 

SYSTEM NAME: 

Inspector General Records. 

SYSTEM LOCATION: 

Office of the Inspector General, Office 
of the Secretary of the Air Force (SAF/ 
IG), 1140 Air Force Pentagon, 
Washington, DC 20330–1140. Records 
are also located at the headquarters of 
major commands, headquarters of 
combatant commands for which Air 
Force is Executive Agent, and at all 
levels down to and including Air Force 
installations. Official mailing addresses 
are published as an appendix to the Air 
Force’s compilation of record systems 
notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All persons (civilian, military, 
contractors, and/or members of the 
public) who have registered a 
complaint, allegation, or query with the 
Air Force Inspector General. Individuals 
who are or have been subjects of 
reviews, inquiries, or investigations. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Individual’s name, Social Security 
Number (SSN), address, phone number, 
reports of investigations, statements of 
individuals, correspondence, and other 
information collected during 
investigation of and pertaining to 
complaints made to or investigated by 
the Air Force Inspector General. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

10 U.S.C. 8013, Secretary of the Air 
Force; 10 U.S.C. 8020, Inspector 
General, and E.O. 9397 (SSN). 

PURPOSE(S): 

Information is used to ensure just, 
thorough and timely resolution; to 
respond to complaints, allegations or 
queries; and to improve morale, welfare, 
and efficiency of organizations, units, 
and personnel by providing an outlet for 
redress. Records may indicate where 
commander involvement is needed to 
correct systemic, programmatic, or 
procedural weakness and ensures 
resources are used effectively and 
efficiently. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

To victims and witnesses of a crime 
for purposes of providing information, 
consistent with the requirements of the 
Victim and Witness Assistance Program, 

regarding the investigation and 
deposition of an offense. 

To Federal, state, and local agencies 
having jurisdiction over the substance of 
the allegations or a related investigative 
interest. 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: Provided to 
other Federal agencies under Official 
Use Request. These records are provided 
as an official need to know. 

The DoD ‘Blanket Routine Uses’ 
published at the beginning of the Air 
Force’s compilation of record system 
notices applies to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Paper records in file folders or 

electronic storage media. 

RETRIEVABILITY: 
By individual’s name and/or Social 

Security Number. 

SAFEGUARDS: 
Records are accessed by properly 

screened and cleared personnel with a 
need-to-know. Physical records are 
stored in a secured room. Electronic 
media is protected by system hardware 
and software. Access authentication is 
validated through use of Computer 
Access Cards (CACs), user name and 
password. 

RETENTION AND DISPOSAL: 
Records of unsubstantiated cases are 

retained in office files for two years after 
the year in which the case is closed. 
Substantiated case files are retained in 
office files until 10 years after the year 
in which case is closed. Physical 
records may be destroyed by shredding 
and/or burning. Electronic records are 
destroyed by erasing, deleting or 
overwriting. 

SYSTEM MANAGER AND ADDRESS: 
The Inspector General, Office of the 

Secretary of the Air Force (SAF/IG), 
1140 Air Force Pentagon, Washington, 
DC 20330–1140. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system of records 
should address written inquiries to the 
Inspector General, Office of Secretary of 
the Air Force, 144 Air Force Pentagon, 
Washington, DC 20330–1140 or an IG 
office at a local military installation. 
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The request must contain full name, 
complete return address and daytime 
contact telephone number. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to 

information about themselves contained 
in this system of records should address 
written inquiries to the Inspector 
General, Office of Secretary of the Air 
Force, 144 Air Force Pentagon, 
Washington, DC 20330–1140 or an IG 
office at a local military installation. 

The request must contain full name, 
complete return address and daytime 
contact telephone number. 

CONTESTING RECORD PROCEDURES: 
Air Force rules for accessing records, 

contesting the contents, and appealing 
initial agency determinations are 
published in Air Force Instruction (AFI) 
33–332; 32 Code of Federal Regulations 
(CFR), Part 806b. Procedures may also 
be obtained from the system manager. 

RECORD SOURCE CATEGORIES: 
Information is provided by the 

complainants, investigators, inspectors 
general, members of Congress, 
witnesses, and subjects of 
investigations. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Parts of this system may be exempt 

pursuant to 5 U.S.C. 552a(j)(2) if the 
information is compiled and maintained 
by a component of the agency, which 
performs as its principle function any 
activity pertaining to the enforcement of 
criminal laws. 

Investigatory material compiled for 
law enforcement purposes, other than 
material within the scope of subsection 
5 U.S.C. 552a(j)(2), may be exempt 
pursuant to 5 U.S.C. 552a(k)(2). 
However, if an individual is denied any 
right, privilege, or benefit for which he 
would otherwise be entitled by Federal 
law or for which he would otherwise be 
eligible, as a result of the maintenance 
of the information, the individual will 
be provided access to the information 
except to the extent that disclosure 
would reveal the identity of a 
confidential source. NOTE: When 
claimed, this exemption allows limited 
protection of investigative reports 
maintained in a system of records used 
in personnel or administrative actions. 

An exemption rule for this record 
system has been promulgated in 
accordance with the requirements of 5 
U.S.C. 553(b)(1), (2), and (3), (c) and (e) 
and published in 32 CFR part 806b. For 
additional information contact the 
system manager. 

[FR Doc. E8–28584 Filed 12–1–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID USAF–2008–0037] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice to Add a System of 
Records. 

SUMMARY: The Department of the Air 
Force proposes to add a system of 
records to its inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 
DATES: The proposed action will be 
effective on January 2, 2009 unless 
comments are received that would 
result in a contrary determination. 
ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCPPI, 1800 
Air Force Pentagon, Washington, DC 
20330–1800. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Kenneth Brodie at (703) 696–7557. 
SUPPLEMENTARY INFORMATION: The 
Department of the Air Force’s notices 
for systems of records subject to the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed systems reports, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act, were submitted on October 
27, 2008, to the House Committee on 
Oversight and Government Reform, the 
Senate Committee on Homeland 
Security and Governmental Affairs, and 
the Office of Management and Budget 
(OMB) pursuant to paragraph 4c of 
Appendix I to OMB Circular No. A–130, 
‘Federal Agency Responsibilities for 
Maintaining Records About 
Individuals,’ dated February 8, 1996, 
(February 20, 1996, 61 FR 6427). 

Dated: November 25, 2008. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

F036 AF AETC B 

SYSTEM NAME: 
Graduate Training Integration 

Management System Records. 

SYSTEM LOCATION: 
Primary Location: Department of Air 

Force, HQ AETC/A3IS, Hangar 6, Suite 
1, 1150 5th Street East, Randolph Air 
Force Base, TX 78150–4404. 

Secondary Locations: Department of 
Air Force graduate flying training sites 

and each Air Force Major Command 
Headquarters. Official mailing addresses 
are published as an appendix to the Air 
Force’s compilation of systems of 
records notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All students and cadre involved in the 
flight training operations to include 
active duty U.S. Air Force and U.S. 
Navy personnel, Air National Guard and 
reserve personnel, Department of 
Defense civilians and contractors, and 
foreign national military. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Flying Training Students: 

Biographical and background 
information: Including name, grade, and 
Social Security Number (SSN), source of 
commission, education including 
university, dates of attendance, 
graduation degree, major and date, and 
past training unit of assignment. 
Complete record of flying training 
including class number, section 
number, flying and academic courses 
completed; complete record of 
evaluations including grades on each 
phase of flight evaluations and overall 
flight evaluation performance in each 
category of training, flying hours; date 
graduated or eliminated, with reasons 
for elimination and Training Review 
Board proceedings. 

Military Flying Training Instructor 
Cadre: Biographical and background 
information including name, grade, 
Social Security Number (SSN) and 
records which document aircrew 
training, evaluations, performance, and 
accomplishments. 

Contractor Training Instructor Cadre: 
Name, Social Security Number (SSN). 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 8013, Secretary of the Air 

Force; AETCI 36–2205 Formal Aircrew 
Training Administration and 
Management; AETCI 36–2220, 
Academic Training; AETCI 36–2223, 
Flying Training Student Information 
Management; and E.O. 9397 (SSN). 

PURPOSE: 
Manages all aspects of Air Force 

graduate flight training. Provides 
scheduling of all resources—students, 
instructors, classrooms, classroom 
equipment and resource files, aircrew 
training (simulator) devices, aircraft, 
and airspace. Maintains data and 
provides performance evaluation and 
deficiency tracking of students. Manages 
syllabi and evaluates training course 
content. Monitors student performance 
by source of entry, education level, and 
minority status. Maintains training 
information and qualifications of 
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graduates for follow-on training to Air 
National Guard/Air Force Reserve and 
other Air Force/Navy training units. 
Provides data for and documents 
proceedings in the event of Training 
Review Board actions. Maintains data 
and tracks the training and 
qualifications of instructor pilots and 
other training cadre. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM INCLUDING CATEGORIES OF USERS AND 
THE PURPOSE OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The DoD ‘Blanket Routine Uses’ 
published at the beginning of the Air 
Force’s compilation of record system 
notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Paper records in file folders and 

electronic storage media. 

RETRIEVABILITY: 
By individual’s name and/or Social 

Security Number (SSN). 

SAFEGUARDS: 
Computer databases are located in 

locked servers in locked rooms in flying 
training classroom/laboratory buildings 
on Air Force installations. All training 
facilities with system-accessible 
workstations are controlled during duty 
hours and secured after duty hours. 
Access to records, (database) data, by 
users (including students, training 
cadre, flight training managers, and 
system administrators) is controlled by 
Common Access Card (CAC) 
identification. Authorized access to 
specific data is controlled in accordance 
with user roles and permissions. User 
roles and permissions are established 
and assigned in accordance with 
individual responsibilities; i.e., student, 
instructor, training manager, system 
manager. 

RETENTION AND DISPOSAL: 
Hardcopy reports such as student 

grade book and other paper reports 
generated for instructor, flight 
commander, etc., reference, are 
destroyed one year after completion of 
training; Training Review Board records 
are retained for one year. Hardcopy 
records are destroyed by tearing into 
pieces, shredding, pulping, macerating 
or burning. Electronic records are 
retained as active at least two years. 

SYSTEM MANAGER AND ADDRESS: 

Department of the Air Force, Deputy 
Chief of Staff Operations, Headquarters 
Air Education and Training Command, 
1 F Street, Suite 2, Randolph Air Force 
Base, TX 78150–4325. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether information about themselves 
is contained in this system should 
address written inquiries to the 
Department of the Air Force, Deputy 
Chief of Staff Operations, Headquarters 
Air Education and Training Command, 
1 F Street, Suite 2, Randolph Air Force 
Base, TX 78150–5000. 

Individuals should provide in writing 
their full name, Social Security Number 
(SSN), office or organization where 
currently assigned, if applicable, and 
current home address, and telephone 
number. Request should be signed by 
the requester. 

RECORD ACCESS PROCEDURES: 

Individuals seeking access to 
information about themselves contained 
in this system of records should address 
written inquiries to the Department of 
the Air Force, Deputy Chief of Staff 
Operations, Headquarters Air Education 
and Training Command, 1 F Street, 
Suite 2, Randolph Air Force Base, TX 
78150–5000. 

Individuals should provide in writing 
their full name, Social Security Number, 
office or organization where currently 
assigned, if applicable, and current 
home address, and telephone number. 
Request should be signed by the 
requester. 

CONTESTING RECORDS PROCEDURES: 

The Air Force rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are published in Air Force Instruction 
33–332; 32 CFR part 806b; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 

Individuals and Defense Integrated 
Military Human Resources System. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

[FR Doc. E8–28601 Filed 12–1–08; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID USAF–2008–0038] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice to Alter a System of 
Records. 

SUMMARY: The Department of the Air 
Force proposes to alter a system of 
records to its inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 
DATES: The proposed action will be 
effective on January 2, 2009 unless 
comments are received that would 
result in a contrary determination. 
ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCX, 1800 Air 
Force Pentagon, Suite 220, Washington, 
DC 20330–1800. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Kenneth Brodie at (703) 696–7557. 
SUPPLEMENTARY INFORMATION: The 
Department of the Air Force’s notices 
for systems of records subject to the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed systems reports, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act, were submitted on October 
27, 2008, to the House Committee on 
Oversight and Government Reform, the 
Senate Committee on Homeland 
Security and Governmental Affairs, and 
the Office of Management and Budget 
(OMB) pursuant to paragraph 4c of 
Appendix I to OMB Circular No. A–130, 
‘Federal Agency Responsibilities for 
Maintaining Records About 
Individuals,’ dated February 8, 1996, 
(February 20, 1996, 61 FR 6427). 

Dated: November 25, 2008. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

F036 AF DP C 

Family Services Volunteer Records 
(June 11, 1997, 62 FR 31793). 

CHANGES: 

* * * * * 

SYSTEM NAME: 

Delete entry and replace with ‘‘Family 
Services Volunteer and Request 
Records.’’ 
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SYSTEM LOCATION: 
Delete entry and replace with ‘‘Family 

Services and Field Personnel Records 
Group (FPerRGp) at the respective unit 
of assignment or servicing Military 
Personnel Flight. Official mailing 
addresses are published as an appendix 
to the Air Force’s compilation of 
systems of records notices.’’ 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and replace with ‘‘All 
current and former participants.’’ 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Delete entry and replace with ‘‘Full 

name, Social Security Number (SSN), 
Social Security Number, address, and 
associated information relating to an 
individual’s training, honors/awards, 
participation, requests for early return to 
country of origin and associated 
actions.’’ 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Delete entry and replace with ‘‘10 

U.S.C. 8013, Secretary of the Air Force; 
Air Force Regulation 211–24, Family 
Services Program and E.O. 9397 (SSN).’’ 
* * * * * 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to or visit the 
Family Services Office of the Air Force 
installation in question or to the 
Assistant Deputy Chief or Staff/ 
Personnel for Military Personnel, 
Randolph Air Force Base, TX 78150– 
6001. Official mailing addresses are 
published as an appendix to the Air 
Force’s compilation of systems of 
records. 

Request must include full name, 
address, Social Security Number (SSN) 
and be signed.’’ 

RECORD ACCESS PROCEDURES: 

Delete entry and replace with 
‘‘Individuals seeking access to records 
contained in this system of records 
should address written inquiries to or 
visit the Family Services Office of the 
Air Force installation in question or to 
the Assistant Deputy Chief or Staff/ 
Personnel for Military Personnel, 
Randolph Air Force Base, TX 78150– 
6001. Official mailing addresses are 
published as an appendix to the Air 
Force’s compilation of systems of 
records. 

Request must include full name, 
address, Social Security Number (SSN) 
and be signed.’’ 
* * * * * 

F036 AF DP C 

SYSTEM NAME: 
Family Services Volunteer and 

Request Records. 

SYSTEM LOCATION: 
Family Services and Field Personnel 

Records Group (FPerRGp) at the 
respective unit of assignment or 
servicing Military Personnel Flight. 
Official mailing addresses are published 
as an appendix to the Air Force’s 
compilation of systems of records 
notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All current and former participants. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Full name, Social Security Number 

(SSN), Social Security Number, address, 
and associated information relating to 
an individual’s training, honors/awards, 
participation, requests for early return to 
country of origin and associated actions. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 8013, Secretary of the Air 

Force; Air Force Regulation 211–24, 
Family Services Program and E.O. 9397 
(SSN). 

PURPOSE(S): 
To document an individual 

volunteer’s training, honors/awards, 
participation, and associated actions. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The ‘Blanket Routine Uses’ that 
appear at the beginning of the Air 
Force’s compilation of systems of 
records apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Maintained in visible file binders/ 

cabinets or card files. 

RETRIEVABILITY: 
Retrieved by name. 

SAFEGUARDS: 
Records from this system of records 

may be accessed by person(s) in 
performance of official duties who are 
properly screened and cleared for need- 
to-know. Records will be maintained in 
locked rooms. 

RETENTION AND DISPOSAL: 
In active volunteer status, retained 

indefinitely or until superseded. The 
record of a volunteer who transfers or 
who has not been credited with 
participation in a 90-day period is 
placed in an inactive file and destroyed 
after 2 years by tearing into pieces, 
shredding, pulping, macerating, or 
burning. 

SYSTEM MANAGER(S) AND ADDRESS: 
Assistant Deputy Chief or Staff/ 

Personnel for Military Personnel, 
Randolph Air Force Base, TX 78150– 
6001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about themselves should 
address written inquiries to or visit the 
Family Services Office of the Air Force 
installation in question or to the 
Assistant Deputy Chief or Staff/ 
Personnel for Military Personnel, 
Randolph Air Force Base, TX 78150– 
6001. Official mailing addresses are 
published as an appendix to the Air 
Force’s compilation of systems of 
records. 

Request must include full name, 
address, Social Security Number (SSN) 
and be signed. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to records 

contained in this system of records 
should address written inquiries to or 
visit the Family Services Office of the 
Air Force installation in question or to 
the Assistant Deputy Chief or Staff/ 
Personnel for Military Personnel, 
Randolph Air Force Base, TX 78150– 
6001. Official mailing addresses are 
published as an appendix to the Air 
Force’s compilation of systems of 
records. 

Request must include full name, 
address, Social Security Number (SSN) 
and be signed. 

CONTESTING RECORD PROCEDURES: 
The Air Force rules for accessing 

records, and for contesting contents and 
appealing initial agency determinations 
are published in Air Force Instruction 
37–132; 32 CFR part 806b; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 
Information obtained from individual 

volunteer or is based on program 
participation as documented by other 
means. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

[FR Doc. E8–28606 Filed 12–1–08; 8:45 am] 
BILLING CODE 5001–06–P 
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DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations 
System 

Waiver of 10 U.S.C. 2534 for Certain 
Defense Items Produced in the United 
Kingdom 

AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 
ACTION: Notice of waiver of 10 U.S.C. 
2534 for certain defense items produced 
in the United Kingdom. 

SUMMARY: The Under Secretary of 
Defense (Acquisition, Technology, and 
Logistics) is waiving the limitation of 10 
U.S.C. 2534 for certain defense items 
produced in the United Kingdom (UK). 
10 U.S.C. 2534 limits DoD procurement 
of certain items to sources in the 
national technology and industrial base. 
The waiver will permit procurement of 
enumerated items from sources in the 
UK, unless otherwise restricted by 
statute. 
DATES: Effective Date: This waiver is 
effective for one year, beginning 
December 17, 2008. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Barbara Glotfelty, OUSD(AT&L), Office 
of the Director of Defense Procurement, 
Acquisition Policy, and Strategic 
Sourcing, Contract Policy and 
International Contracting, Room 5E621, 
3060 Defense Pentagon, Washington, DC 
20301–3060; telephone 703–697–9351. 
SUPPLEMENTARY INFORMATION: 
Subsection (a) of 10 U.S.C. 2534 
provides that the Secretary of Defense 
may procure the items listed in that 
subsection only if the manufacturer of 
the item is part of the national 
technology and industrial base. 
Subsection (i) of 10 U.S.C. 2534 
authorizes the Secretary of Defense to 
exercise the waiver authority in 
subsection (d), on the basis of the 
applicability of paragraph (2) or (3) of 
that subsection, only if the waiver is 
made for a particular item listed in 
subsection (a) and for a particular 
foreign country. Subsection (d) 
authorizes a waiver if the Secretary 
determines that application of the 
limitation ‘‘would impede the reciprocal 
procurement of defense items under a 
memorandum of understanding 
providing for reciprocal procurement of 
defense items’’ and if he determines that 
‘‘that country does not discriminate 
against defense items produced in the 
United States to a greater degree than 
the United States discriminates against 
defense items produced in that 
country.’’ The Secretary of Defense has 
delegated the waiver authority of 10 

U.S.C. 2534(d) to the Under Secretary of 
Defense (Acquisition, Technology, and 
Logistics). 

DoD has had a Reciprocal Defense 
Procurement Memorandum of 
Understanding (MOU) with the UK 
since 1975, most recently renewed on 
December 16, 2004. 

The Under Secretary of Defense 
(Acquisition, Technology, and Logistics) 
finds that the UK does not discriminate 
against defense items produced in the 
United States to a greater degree than 
the United States discriminates against 
defense items produced in the UK, and 
also finds that application of the 
limitation in 10 U.S.C. 2534 against 
defense items produced in the UK 
would impede the reciprocal 
procurement of defense items under the 
MOU. 

Under the authority of 10 U.S.C. 2534, 
the Under Secretary of Defense 
(Acquisition, Technology, and Logistics) 
has determined that application of the 
limitation of 10 U.S.C. 2534(a) to the 
procurement of any defense item 
produced in the UK that is listed below 
would impede the reciprocal 
procurement of defense items under the 
MOU with the UK. 

On the basis of the foregoing, the 
Under Secretary of Defense 
(Acquisition, Technology, and Logistics) 
is waiving the limitation in 10 U.S.C. 
2534(a) for procurements of any defense 
item listed below that is produced in the 
UK. This waiver applies only to the 
limitations in 10 U.S.C. 2534(a). It does 
not apply to any other limitation, 
including section 8017 of the DoD 
Appropriations Act for Fiscal Year 2008 
(Pub. L. 110–116). This waiver applies 
to procurements under solicitations 
issued during the period from December 
17, 2008, to December 16, 2009. Similar 
waivers have been granted since 1998, 
most recently in 2007 (72 FR 61327, 
October 30, 2007). For contracts 
resulting from solicitations issued prior 
to August 4, 1998, this waiver applies to 
procurements of the defense items listed 
below under— 

(1) Subcontracts entered into during 
the period from December 17, 2008, to 
December 16, 2009, provided the prime 
contract is modified to provide the 
Government adequate consideration 
such as lower cost or improved 
performance; and 

(2) Options that are exercised during 
the period from December 17, 2008, to 
December 16, 2009, if the option prices 
are adjusted for any reason other than 
the application of the waiver, and if the 
contract is modified to provide the 
Government adequate consideration 
such as lower cost or improved 
performance. 

List of Items to Which This Waiver 
Applies 

1. Air circuit breakers. 
2. Welded shipboard anchor and 

mooring chain with a diameter of four 
inches or less. 

3. Gyrocompasses. 
4. Electronic navigation chart systems. 
5. Steering controls. 
6. Pumps. 
7. Propulsion and machinery control 

systems. 
8. Totally enclosed lifeboats. 

Michele P. Peterson, 
Editor, Defense Acquisition Regulations 
System. 
[FR Doc. E8–28612 Filed 12–1–08; 8:45 am] 
BILLING CODE 5001–08–P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

[Docket ID USN–2008–0060] 

Privacy Act of 1974; System of 
Records 

AGENCY: United States Marine Corps, 
DoD. 
ACTION: Notice to Delete a System of 
Records Notice. 

SUMMARY: The U.S. Marine Corps is 
deleting a system of records notice from 
its inventory of records systems subject 
to the Privacy Act of 1974, as amended 
(5 U.S.C. 552a). 
DATES: This action will be effective 
without further notice on January 2, 
2009 unless comments are received that 
would result in a contrary 
determination. 

ADDRESSES: Send comments to 
Headquarters, U.S. Marine Corps, FOIA/ 
PA Section (CMC–ARSE), 2 Navy 
Annex, Room 1005, Washington, DC 
20380–1775. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Tracy D. Ross at (703) 614–4008. 
SUPPLEMENTARY INFORMATION: The U.S. 
Marine Corps’ records system notices 
for records systems subject to the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The U.S. Marine Corps proposes to 
delete a system of records notice from 
its inventory of record systems subject 
to the Privacy Act of 1974 (5 U.S.C. 
552a), as amended. The proposed 
deletion is not within the purview of 
subsection (r) of the Privacy Act of 1974 
(5 U.S.C. 552a), as amended, which 
requires the submission of new or 
altered systems reports. 
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Dated: November 25, 2008. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

MAA00001 

SYSTEM NAME: 
Flight Readiness Evaluation Data 

System (FREDS) (July 22, 1993, 58 FR 
10630). 

REASON: 
These records are no longer being 

used by the U.S. Marine Corps. 

[FR Doc. E8–28588 Filed 12–1–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

[Docket ID USN–2008–0061] 

Privacy Act of 1974; System of 
Records 

AGENCY: U.S. Marine Corps, DoD. 
ACTION: Notice to Add a System of 
records. 

SUMMARY: The U.S. Marine Corps is 
proposing to add a new system of 
records notice to its existing inventory 
of records systems subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on 
January 2, 2009 unless comments are 
received which result in a contrary 
determination. 
ADDRESSES: Send comments to 
Headquarters, U.S. Marine Corps, FOIA/ 
PA Section (ARSF), 2 Navy Annex, 
Room 3134, Washington, DC 20380– 
1775. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Tracy Ross at (703) 614–4008. 
SUPPLEMENTARY INFORMATION: The U.S. 
Marine Corps system of records notices 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a), as amended, have been 
published in the Federal Register and 
are available from the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r), of the 
Privacy Act of 1974, as amended, was 
submitted on November 19, 2008, to the 
House Committee on Oversight and 
Government Reform, the Senate 
Committee on Homeland Security and 
Governmental Affairs, and the Office of 
Management and Budget (OMB) 
pursuant to paragraph 4c of Appendix I 
to OMB Circular No. A–130, ‘‘Federal 
Agency Responsibilities for Maintaining 
Records About Individuals,’’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427). 

Dated: November 25, 2008. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

M–01080–2 

SYSTEM NAME: 
U.S. Marine Corps Manpower 

Personnel Analysis Records. 

SYSTEM LOCATION: 
Manpower and Reserve Affairs 

(M&RA), Manpower Information 
Systems Division (MI), 3280 Russell Rd., 
Quantico, VA 22134–5103. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All active duty and reserve Marines. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system contains personnel data 

which includes, but is not limited to 
name, rank/grade, Social Security 
Number (SSN), current address/contact 
information, duty status, component 
code, gender, security investigation 
date/type, education, enlistment 
contract details (end of active service 
(EAS), end of current contract (ECC), 
end of obligated service (EOS), training 
information to include military 
occupational specialties (MOS), and 
related data). 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 5013, Department of the 

Navy; 10 U.S.C. 5042, Headquarters, 
Marine Corps: general duties; 5 U.S.C. 
301, Departmental Regulations; and E.O. 
9397 (SSN). 

PURPOSE(S): 
To redesign and develop appropriate 

information management, provide 
simulation, analysis, and forecasting 
tools to capture and process manpower 
information, making data visible to the 
appropriate Marine Corps decision 
makers. Through a single entry point in 
the system, manpower analysis 
managers will be able to control 
publication of applicable data across the 
entire enterprise through their 
respective chain of command. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

To officials and employees of other 
departments and agencies of the 
Executive Branch of government, upon 
request, in the performance of their 

official duties related to the oversight of 
Navy/Marine Corps management. 

The DoD ‘Blanket Routine Uses’ set 
forth at the beginning of the Marine 
Corps’ compilation of systems of records 
notices also apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Electronic Storage Media. 

RETRIEVABILITY: 
By individual’s name and Social 

Security Number (SSN). 

SAFEGUARDS: 
Records are maintained in a secure, 

limited access, or monitored work area. 
Physical entry by unauthorized persons 
is restricted by the use of locks, guards, 
or administrative procedures. Access to 
personal information is restricted to 
those who require the records in the 
performance of their official duties. 
Access to computer records is further 
restricted by the use of passwords 
which are changed periodically. 

RETENTION AND DISPOSAL: 
The records retention has not been 

approved by National Archives and 
Records Administration, until then treat 
as permanent. 

SYSTEM MANAGER(S) AND ADDRESS: 
Director, Manpower Information (MI), 

3280 Russell Rd., Quantico, VA 22134– 
5103. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system should 
address written inquiries to Director, 
Manpower Information (MI), 3280 
Russell Rd., Quantico, VA 22134–5103. 

The request must be signed and 
include full name and Social Security 
Number (SSN), as well as your complete 
mailing address. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to 

information about themselves contained 
in this system should address written 
inquiries to: Director Manpower 
Information (MI), 3280 Russell Rd., 
Quantico, VA 22134–5103. 

The request must be signed and 
include full name and Social Security 
Number (SSN), as well as your complete 
mailing address. 

CONTESTING RECORD PROCEDURES: 
The USMC rules for contesting 

contents and appealing initial agency 
determinations are published in 
Secretary of the Navy Instruction 
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5211.5; Marine Corps Order P5211.2; 32 
CFR part 701; or may be obtained from 
Director, Manpower Information (MI), 
3280 Russell Rd., Quantico, VA 22134– 
5103. 

RECORD SOURCE CATEGORIES: 
Operational Data Store Enterprise 

(ODSE); Total Force Data Warehouse 
(TFDW); Marine Corps Recruiting 
Information Support System (MCRISS); 
Marine Corps Training Information 
Management System (MCTIMS); 
Manpower Assignment Support System 
(MASS) and Total Force Structure 
Management System (TFSMS). 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

[FR Doc. E8–28603 Filed 12–1–08; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

[Docket ID USN–2008–0062] 

Privacy Act of 1974; System of 
Records 

AGENCY: U.S. Marine Corps, DoD. 
ACTION: Notice to add a system of 
records. 

SUMMARY: The U.S. Marine Corps is 
proposing to add a new system of 
records notice to its existing inventory 
of records systems subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended. 

DATES: This proposed action will be 
effective without further notice on 
January 2, 2009 unless comments are 
received which result in a contrary 
determination. 

ADDRESSES: Send comments to 
Headquarters, U.S. Marine Corps, FOIA/ 
PA Section (ARSF), 2 Navy Annex, 
Room 3134, Washington, DC 20380– 
1775. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Tracy Ross at (703) 614–4008. 
SUPPLEMENTARY INFORMATION: The U.S. 
Marine Corps system of records notices 
subject to the Privacy Act of 1974, (5 
U.S.C. 552a), as amended, have been 
published in the Federal Register and 
are available from the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r), of the 
Privacy Act of 1974, as amended, was 
submitted on November 19, 2008, to the 
House Committee on Oversight and 
Government Reform, the Senate 
Committee on Homeland Security and 
Governmental Affairs, and the Office of 
Management and Budget (OMB) 

pursuant to paragraph 4c of Appendix I 
to OMB Circular No. A–130, ‘Federal 
Agency Responsibilities for Maintaining 
Records About Individuals,’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427). 

Dated: November 25, 2008. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

M01040–1 

SYSTEM NAME: 
Marine Corps Total Force Retention 

System Records. 

SYSTEM LOCATION: 
James Wesley Marsh Center, 3280 

Russell Road, Manpower Management 
Enlisted Assignment Branch, Quantico, 
VA 22134–5103. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Active duty and reserve Marines. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Records contain information required 

to validate reenlistment eligibility and 
to process the Reenlistment Extension 
Lateral Move request. Individual’s 
name, Social Security Number (SSN), 
date of birth, race, gender, home of 
record, marital status, number of 
dependents, citizenship, unit company 
code, unit platoon code, reserve 
component code, reserve unit join date, 
military occupational specialty (MOS), 
and grade. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301, Departmental 

Regulations; 10 U.S.C. 5042, 
Headquarters, Marine Corps: General 
duties; and E.O. 9397 (SSN). 

PURPOSE(S): 

The Total Force Retention System 
supports Marine Corp decisions on 
reenlistments, extensions, relevant 
bonuses, and other types of career- 
related requests. In addition, as a 
management tool, it will provide 
supervisors with a standardized tool set 
for performing daily functions. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

To officials and employees of other 
departments and agencies of the 
Executive Branch of government, upon 

request, in the performance of their 
official duties related to Marine Corps 
retention and other types of career- 
related requests. 

The ‘DoD Blanket Routine Uses’ that 
appear at the beginning of the DoD 
compilation of systems of records 
notices also apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Electronic storage media. 

RETRIEVABILITY: 
Individual’s name, Social Security 

Number (SSN) and/or military 
occupational specialty (MOS). 

SAFEGUARDS: 
Records are protected by procedures 

which include system firewall 
protection based on need to know, and 
roles and permission which are required 
to prevent the unintentional disclosure 
of sensitive information to unauthorized 
individuals. These procedures also 
include the use of the Common Access 
Card (CAC), and approval authority for 
access. 

RETENTION AND DISPOSAL: 
Disposition pending (treat records as 

permanent until the National Archives 
and Records Administration has 
approved the retention and disposition 
schedule) 

SYSTEM MANAGER AND ADDRESS: 
HQMC, Director, Manpower 

Management Enlisted Assignment 
Branch, 3280 Russell Rd., Quantico, VA 
22134–5103. 

NOTIFICATION PROCEDURES: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system should 
address written and signed inquiries to 
the Director, Manpower Management 
Enlisted Assignment Branch, 3280 
Russell Rd., Quantico, VA 22134–5103. 

Requests should contain individual’s 
name, Social Security Number (SSN), 
complete mailing address, and must be 
signed. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to 

information about themselves contained 
in this system should address written 
inquiries to: Director, Manpower 
Management Enlisted Assignment 
Branch (MMEA), 3280 Russell Rd., 
Quantico, VA 22134–5103. 

Requests should contain individual’s 
name, Social Security Number (SSN), 
complete mailing address, and must be 
signed. 
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CONTESTING RECORD PROCEDURES: 
The U.S. Marine Corps rules for 

contesting contents and appealing 
initial agency determinations are 
published in Secretary of the Navy 
Instruction 5211.5; Marine Corps Order 
P5211.2; 32 CFR part 701; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 
Individual and Career Retention 

Specialists. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

[FR Doc. E8–28605 Filed 12–1–08; 8:45 am] 
BILLING CODE 5001–06–P 

DELAWARE RIVER BASIN 
COMMISSION 

Notice of Commission Meeting and 
Public Hearing 

Notice is hereby given that the 
Delaware River Basin Commission will 
hold an informal conference followed 
by a public hearing on Wednesday, 
December 10, 2008. The hearing will be 
part of the Commission’s regular 
business meeting. The conference 
session and business meeting both are 
open to the public and will be held at 
the Commission’s office building, 
located at 25 State Police Drive, West 
Trenton, New Jersey. 

The conference among the 
commissioners and staff will begin at 
10:30 a.m. Topics of discussion will 
include: A presentation on Philadelphia 
water conservation and stormwater 
management approaches by a 
representative from the Philadelphia 
Water Department; a presentation by 
University of Pennsylvania students on 
responses to climate change in the 
Delaware Basin; a status report by a 
representative of the Commission and 
the parties to the 1954 Supreme Court 
Decree in New Jersey v. New York, 347 
U.S. 995, 74 S.Ct. 842, concerning the 
Flexible Flow Management Program 
(FFMP); and a presentation on the New 
York City Delaware system tunnel 
closure by a representative from the 
New York City Department of 
Environmental Protection. The 
Commission will not take action on 
December 10 to adopt amendments to 
the DRBC Water Code to implement the 
FFMP. 

The subjects of the public hearing to 
be held during the 1:30 p.m. business 
meeting include the dockets listed 
below: 

1. Aqua Pennsylvania, Inc. D–81–61 
CP–4. An application for approval of a 
ground water withdrawal project to 

renew the allocation included in Docket 
D–81–61 CP–3 and consolidate all other 
docket approvals for the Fawn Lakes, 
Woodloch Springs and Masthope water 
systems, retaining the existing 
withdrawal from all wells of 18.38 
million gallons per thirty days (mg/30 
days). Docket D–81–61 CP–4 will 
consolidate allocations approved in 
dockets D–81–61 CP–3, D–87–96 
Renewal, and D–89–57 CP Renewal. The 
projects are located in the Catskill 
Formation in the Westcolang Creek 
Watershed in Lackawaxen Township, 
Pike County, Pennsylvania, within the 
drainage area to the section of the non- 
tidal Delaware River known as the 
Upper Delaware, which is designated as 
Special Protection Waters. 

2. Hercules, Inc. D–87–43–3. An 
application to replace the withdrawal of 
water from Wells PW–4 and PW–10 in 
the applicant’s ground water 
remediation system because of 
diminished yield and inefficiencies. 
New Wells PW–4R and PW–10R have 
been drilled as replacements. The 
applicant requests that the total 
approved withdrawal for all the wells in 
the system remain at 18 mg/30 days of 
water. The existing and replacement 
wells are located in the Magothy/Raritan 
and Cape May Aquifers in the Delaware 
Watershed in Greenwich Township, 
Gloucester County, New Jersey. 

3. Lehigh County Authority D–2001– 
20 CP–4. An application to replace the 
withdrawal of water from Well No. WL– 
12 in the applicant’s water supply 
system because it has become an 
unreliable source of supply. The 
applicant requests that the withdrawal 
from replacement Well No. WL–12R be 
limited to 30.240 mg/30 days of water, 
and that the total withdrawal from all 
wells in the system remain limited to 
256.24 mg/30 days. The project is 
located in the Allentown Formation in 
the Little Lehigh Creek Watershed in 
Lower Macungie Township, Lehigh 
County, Pennsylvania. The site is 
located within the drainage area to the 
section of the non-tidal Delaware River 
known as the Lower Delaware, which is 
designated as Special Protection Waters. 

4. Unimin Corporation D–2007–14–2. 
An application for renewal of approval 
to discharge up to 2.275 mgd through 
existing Outfall 001A to Dividing Creek 
from a hydraulic dredging operation. 
The applicant also discharges to an 
unnamed tributary to Dividing Creek, 
through Outfall 002A during large storm 
events. The facility is located in the 
Dividing Creek Watershed in 
Commercial and Downe townships, 
Cumberland County, New Jersey. 

5. Borough of Bally D–78–19 CP–2. An 
application for approval of a ground 

water withdrawal project to supply up 
to 9.70 mg/30 days of water to the 
applicant’s public water supply system 
from new Well No. 4 and to increase the 
existing withdrawal from all wells from 
9.70 mg/30 days to 19.42 mg/30 days. 
The increased allocation is requested in 
order to meet projected increases in 
service area demand. Well No. 4 will 
replace existing Well No. 3 as a water 
supply well because Well No. 3 has 
become an unreliable source due to 
local groundwater contamination. The 
applicant requests that the existing 
allocation for Well No. 3 (9.70 mg/30 
days) be continued in conjunction with 
approval of the requested increase from 
Well No. 4 (9.70 mg/30) in order to 
accommodate continuing remediation of 
the contaminated portion of the aquifer. 
The water allocated to Well No. 3 will 
not be used in the public water system. 
The project is located in the Leithsville 
Formation in the Perkiomen Creek 
Watershed in Bally Borough and 
Washington Township, Berks County, 
Pennsylvania. 

6. Borough of Hopatcong D–92–85 
CP–3. An application for approval of a 
ground water withdrawal project to 
increase the withdrawal from 18.91 mg/ 
30 days to 20.8 mg/30 days of water to 
the applicant’s public water supply 
distribution system from existing Wells 
Nos. 1, 2, 3, 3A, 4, 5, 8, 12, Squire, River 
Styx and new Wells Nos. 14, 15, 16 and 
17 in the Precambrian Crystalline Rock 
Formation. The project is located in the 
Musconetcong River Watershed in 
Hopatcong Borough, Sussex County, 
New Jersey. 

7. New Jersey American Water 
Company D–93–28 CP–3. An application 
for approval of a ground water 
withdrawal project to supply up to 7.7 
mg/30 days of water to the applicant’s 
public water supply distribution system 
from Well Nos. 2 and 3 and to 
temporarily increase the withdrawal 
from all wells from 4.7 mg/30 days to 
7.7 mg/30 days. The increased 
allocation is requested in order to meet 
projected residential demand until an 
interconnection is completed. The 
project is located in the Potomac 
Formation in the Raccoon Creek 
Watershed in Logan Township, 
Gloucester County, New Jersey. 

8. Sinking Spring Borough Municipal 
Authority D–94–31 CP–2. An 
application for approval of the 
expansion of the existing wastewater 
treatment plant (WWTP) of the Sinking 
Spring Borough Municipal Authority. 
The application includes a proposed 
increase in the Authority’s allowable 
discharge from 1.00 million gallons per 
day (mgd) to 1.25 mgd and related 
construction to expand the plant’s 
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capacity. The plant will continue to 
discharge to Cacoosing Creek, a 
tributary of the Tulpehocken Creek. The 
facility is located in Spring Township, 
Berks County, Pennsylvania. 

9. New Jersey American Water D–95– 
46 CP–2. An application for approval of 
a ground water withdrawal project to 
supply up to 255 mg/30 days of water 
to the applicant’s combined public 
water supply systems. The withdrawal 
reflects the interconnection of the 
Mansfield (Docket No. D–95–46 CP–2) 
and Mount Holly (Docket No. D–94–8 
CP) water supply systems. The 
allocation of water includes 
withdrawals from existing Well Nos. 1, 
2, 3, and 4 and new Well Nos. 5, 7, and 
8 of the Mansfield water supply system 
and Well Nos. 3R, 4, 5, 6, and 7 of the 
Mount Holly water supply system. The 
allocation increases the existing 
withdrawal from the Mansfield system 
from 88.7 mg/30 days to 160 mg/30 
days. The allocation of groundwater 
withdrawal from the Mount Holly 
system will remain at 108.5 mg/30 days. 
The allocation increases the existing 
combined withdrawal from all wells in 
both systems from 184 mg/30 days to 
255 mg/30 days. The increased 
allocation is requested in order to meet 
projected increases in service area 
demand. The project is located in the 
Potomac-Raritan-Magothy Aquifers in 
the Assicunk Creek, Crafts Creek, and 
North Branch Rancocas Creek 
Watersheds in Mount Holly, 
Westampton, and Mansfield Townships, 
Burlington County, New Jersey. 

10. Sanofi Pasteur, Inc. D–99–71–3. 
An application for approval of 
temporary phased increases in the 
allowable discharge to Swiftwater Creek 
from Sanofi’s industrial wastewater 
treatment plant (IWTP). Increases from 
0.55 mgd to 0.70 mgd and 0.90 mgd are 
proposed pending construction of a 
regional interceptor and a regional 
wastewater treatment plant (WWTP) 
capable of accepting flows from the 
Sanofi facility in excess of 0.55 mgd. 
The interceptor and WWTP projects are 
expected to be completed in 2010. The 
applicant also seeks approval for 
construction to expand its processes and 
for an increase in its TDS effluent limits 
similar to the increase granted to the 
existing facility. Docket No. D–99–71–2 
approved the current stream discharge 
of 0.55 mgd and expansion of the IWTP 
to 0.95 mgd. The project is located in 
the Brodhead Creek Watershed in 
Pocono Township, Monroe County, 
Pennsylvania. The Sanofi IWTP 
currently utilizes land application and 
will continue to do so in conjunction 
with its Outfall 001 discharging to 
Swiftwater Creek. Swiftwater Creek is a 

tributary of Paradise Creek, which is a 
tributary of Brodhead Creek, which 
flows into the Delaware River at River 
Mile 213.0–11.4–4.4–3.5. 

11. Broad Acres, Inc. D–2000–31. A 
modified application for the renewal of 
a ground water withdrawal project and 
to increase the existing allocation from 
135.7 mg/30 days to 259 mg/30 days to 
supply the docket holder’s agricultural 
irrigation project from five existing 
wells and six new wells. The project is 
located in the Columbia, Cheswold and 
Federalsburg Formations in the Leipsic 
River Watershed in the City of Dover, 
Kent County, Delaware. A Notice of 
Application Received (NAR) for this 
project was previously published on 
June 9, 2000. 

12. City of Allentown D–2000–45 CP. 
An application to increase the 
applicant’s surface withdrawal 
allocation of 4 mgd to 5 mgd from 
Crystal Springs, a tributary of the Little 
Lehigh River; and to reduce the docket 
holder’s total allocation from all sources 
from 39 mgd to 20 mgd. The docket 
holder utilizes four sources for public 
water supply; Crystal Springs, Schantz 
Spring, the Little Lehigh River and the 
Lehigh River. The docket holder will 
continue to provide water to the City of 
Allentown, the Whitehall Township 
Authority, and portions of Hanover, 
Salisbury, and South Whitehall 
Townships, all in Lehigh County, 
Pennsylvania. 

13. Audubon Water Company D– 
2004–4 CP–2. An application for the 
renewal of a ground water withdrawal 
project to continue withdrawal of 49.79 
mg/30 days to supply the applicant’s 
public water supply distribution system 
from 17 existing wells and new 
replacement Well AWC–15 in the 
Lockatong Formation. The project is 
located in the Perkiomen Creek 
Watershed in Lower Providence 
Township, Montgomery County, 
Pennsylvania, within the Southeastern 
Pennsylvania Ground Water Protected 
Area. The Commission staff 
recommended a reduction in the docket 
holder’s allocation from 49.79 mg/30 
days to 45.4 mg/30 days based on the 
docket holder’s 10-year projected total 
maximum use. 

14. Tidewater Utilities, Inc. D–2004– 
24–CP–2. An application for approval of 
a ground water withdrawal project to 
supply up to 88.977 mg/30 days of 
water to the applicant’s water supply 
system from new and existing wells nos. 
C–01, C–02, RG–01, RG–02, GG–02, GG– 
03, JL–01, JL–02, JL–03, and WF–01, 
and to increase the withdrawal from all 
wells from 18.5055 mg/30 days to 
88.977 mg/30 days. Tidewater Utilities, 
Inc. plans to combine the Camden Park, 

Generals Green, Jonathan’s Landing, and 
Woodfield withdrawal wells under a 
single groundwater withdrawal docket. 
The increased allocation is requested to 
include all current withdrawals under a 
single docket and to meet projected 
increases in service area demand. With 
the exception of the Woodfield Well 
WF–01, the project wells are located in 
the Cheswold Aquifer in the St. Jones 
River Watershed in the Towns of 
Camden, Dover, and Magnolia, Kent 
County, Delaware. The Woodfield well 
is located in the Federalsburg Aquifer in 
the Town of Woodside, Kent County, 
Delaware. 

15. Borough of Bryn Athyn D–2008–13 
CP–2. An application for the approval of 
a rerate of the existing Borough of Bryn 
Athyn Academy of the New Church 
WWTP. The application is for an 
increase in the WWTP’s hydraulic 
design capacity from 0.065 mgd to 0.080 
mgd. The WWTP’s existing annual 
average effluent limitations of 0.065 
mgd will remain unchanged. The 
WWTP will continue to discharge to an 
unnamed tributary of Huntingdon 
Valley Creek, itself a tributary of 
Pennypack Creek. The facility is located 
in Bryn Athyn Borough, Montgomery 
County, Pennsylvania. 

16. Shawnee Country Club D–2008–1– 
1. An application for approval of a 
ground water withdrawal project to 
supply up to 5.4308 mg/30 days of 
water to the applicant’s golf course 
irrigation system from new Wells Nos. 
1, 2, 3 and 4. The project is located in 
the Columbia Formation in the 
Mispillion River Watershed in the Town 
of Milford, Kent County, Delaware. 

17. Rake Pond Farm LLC D–2008–14 
CP–1. A combined surface water and 
ground water withdrawal project to 
supply a maximum of 11 mg/30 days of 
water to the applicant’s irrigation of 
approximately 20 acres of cranberries. 
The water withdrawal is utilized for 
crop irrigation, frost protection and 
harvest of cranberry bogs. The 
applicant’s man-made ponds are 
recharged by ground water withdrawn 
from the Kirkwood Cohansey Aquifer in 
the Rancocas Creek Watershed in 
Southampton Borough, Burlington 
County, New Jersey. 

18. Penn Terminal, Inc. D–2008–19–1. 
An application for approval of the 
construction of a 450-foot extension of 
the existing wharf. The proposed 
construction would consist of a line of 
filled cellular cofferdam bulkheads that 
would be driven to sit atop bedrock at 
40 feet below mean low water (MLW) 
via dead weight cellular construction. 
Each cofferdam cell would be 48 feet 
wide. Approximately 10,400 cubic yards 
of dry fill material would be placed 
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inside the cofferdam cells, 4,800 cubic 
yards of which would be below MLW. 
The project is located in the Borough of 
Eddystone, Delaware County, 
Pennsylvania. 

19. FPL Energy Marcus Hook, L.P. D– 
2008–21–1. An application for approval 
to construct a new 4.32 mgd outfall for 
the purpose of redirecting processed 
wastewater. The discharge will consist 
of cooling tower blowdown and low 
volume waste streams directed to a 
newly constructed submerged outfall 
located along Sunoco’s off-loading pier. 
The project will discharge to Zone 4 of 
the Delaware River. The facility is 
located in Marcus Hook Borough, 
Delaware County, Pennsylvania. 

20. Steven Parisi/Falling Creek 
Investment LLC D–2008–22–1. An 
application for approval of the 
construction of The Woods WWTP, a 
31,250 gpd facility that is proposed to 
discharge to a holding pond for spray 
irrigation. The project is located within 
the drainage area of the section of the 
non-tidal Delaware River known as the 
Lower Delaware, which is designated as 
Special Protection Waters. The project is 
located in the Pohopoco Creek 
Watershed, in Polk Township, Monroe 
County, Pennsylvania. 

21. London Grove Township 
Municipal Authority D–2008–33 CP–1. 
An application for the approval of the 
proposed London Grove Township 
Municipal Authority Conard Pyle 
WWTP and effluent disposal system. 
Treated sewage effluent from the Conard 
Pyle WWTP will be piped through 
proposed force mains to three (3) 
proposed offsite spray irrigation 
facilities at separate locations 
throughout London Grove Township. 
The hydraulic capacity of the proposed 
WWTP and disposal system is 0.607 
mgd. The WWTP is to be located on the 
east side of Rosehill Road, southeast of 
its intersection with State Road, in 
London Grove Township, Chester 
County, Pennsylvania. The project is 
located in the Brandywine-Christina 
Watershed. 

22. Horsham Water & Sewer Authority 
D–1997–16 CP–2. Approval is requested 
for minor corrections to the pump 
capacity table in Section A.4.b. of 
Docket D–1997–16 CP–2, issued to 
HWSA on July 16, 2008. The table in the 
docket failed to reflect very small 
changes to the pump capacities that 
occurred between 1997, the date of 
approval of the previous HWSA docket, 
and July, 2008. A revised docket 
containing the corrected table is 
requested. The project wells are located 
in the Pennypack Creek, Park Creek and 
Little Neshaminy Creek Watersheds in 
the Stockton Formation. 

The business meeting also will 
include adoption of the Minutes of the 
Commission’s July 16 and September 
24, 2008 business meetings; 
announcements of upcoming advisory 
committee meetings and other events; a 
report on hydrologic conditions in the 
basin; a report by the Executive 
Director; and a report by the 
Commission’s General Counsel. 
Additional business meeting items will 
include the following: a public hearing 
and consideration by the Commission of 
a resolution to administratively 
continue Docket No. D–69–210 CP–12 
for the Exelon Limerick Generating 
Station until December 31, 2009 or 
completion of the public process on 
Exelon’s pending application for a 
docket renewal with modifications, 
whichever occurs first; consideration by 
the Commission of a resolution adopting 
proposed amendments to the Water 
Code and Comprehensive Plan to 
implement water auditing to identify 
and control water loss; a hearing and 
consideration by the Commission of a 
resolution to approve the DRBC 2009– 
2014 Water Resources Program; and a 
hearing followed by consideration of a 
resolution authorizing the Executive 
Director to enter into an agreement for 
a sediment flux study of mercury in 
Water Quality Zone 5 upon securing 
funds for such a study. The Commission 
will hold a public hearing but will not 
consider for adoption on December 10 a 
resolution approving the DRBC fiscal 
year 2010 expense and capital budgets. 
An opportunity for public dialogue will 
be provided at the end of the meeting. 

Draft dockets scheduled for public 
hearing on December 10, 2008 will be 
posted on the Commission’s Web site, 
http://www.drbc.net, where they can be 
accessed through the Notice of 
Commission Meeting and Public 
Hearing. Additional documents relating 
to the dockets and other items may be 
examined at the Commission’s offices. 
Please contact William Muszynski at 
609–883–9500, extension 221, with any 
docket-related questions. 

Individuals in need of an 
accommodation as provided for in the 
Americans with Disabilities Act who 
wish to attend the informational 
meeting, conference session or hearings 
should contact the commission 
secretary directly at 609–883–9500 ext. 
203 or through the Telecommunications 
Relay Services (TRS) at 711, to discuss 
how the Commission can accommodate 
your needs. 

Dated: November 25, 2008. 
Pamela M. Bush, 
Commission Secretary. 
[FR Doc. E8–28538 Filed 12–1–08; 8:45 am] 
BILLING CODE 6360–01–P 

DEPARTMENT OF EDUCATION 

Submission for OMB Review; 
Comment Request 

AGENCY: Department of Education. 
SUMMARY: The IC Clearance Official, 
Regulatory Information Management 
Services, Office of Management invites 
comments on the submission for OMB 
review as required by the Paperwork 
Reduction Act of 1995. 
DATES: Interested persons are invited to 
submit comments on or before January 
2, 2009. 
ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Education Desk Officer, 
Office of Management and Budget, 725 
17th Street, NW., Room 10222, 
Washington, DC 20503. Commenters are 
encouraged to submit responses 
electronically by e-mail to 
oira_submission@omb.eop.gov or via fax 
to (202) 395–6974. Commenters should 
include the following subject line in 
their response ‘‘Comment: [insert OMB 
number], [insert abbreviated collection 
name, e.g., ‘‘Upward Bound 
Evaluation’’]. Persons submitting 
comments electronically should not 
submit paper copies. 
SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g., new, revision, extension, existing 
or reinstatement; (2) Title; (3) Summary 
of the collection; (4) Description of the 
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need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 

Dated: November 25, 2008. 
Angela C. Arrington, 
IC Clearance Official, Regulatory Information 
Management Services, Office of Management. 

Institute of Education Sciences 

Type of Review: Revision. 
Title: Integrated Postsecondary 

Education Data System (IPEDS), Web- 
Based Collection System. 

Frequency: Annually. 
Affected Public: Not-for-profit 

institutions; Businesses or other for- 
profit; State, Local, or Tribal Gov’t, 
SEAs or LEAs. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 58,090. 
Burden Hours: 173,802. 

Abstract: The National Center for 
Education Statistics (NCES) is 
requesting an amendment to its three- 
year clearance for the Integrated 
Postsecondary Education Data System 
(IPEDS) to run for the 2008–09, 2009– 
10, and 2010–11 Web-based data 
collections. Current authorization for 
IPEDS expires July 31, 2011 (OMB No. 
1850–0582). The Higher Education 
Opportunity Act (HEOA), which became 
law on August 14, 2008, after OMB had 
already granted IPEDS a three-year 
clearance, has several implications for 
the IPEDS annual Web-based data 
collection. The law requires the 
immediate implementation of several 
new institutional reporting 
requirements so that the data may be 
made available on the College Navigator 
Website by August 2009. A change 
memo was sent to OMB on August 19, 
2008, that included a small number of 
non-substantive changes to the 2008–09 
data collection based on the new 
requirements; OMB provided clearance 
for those changes in a notice on August 
26, 2008. NCES now requests in this 
document a limited number of 
additional substantive changes to spring 
cycle of the 2008–09 IPEDS Web-based 
data collection, which opens on March 
4, 2009, in order to implement HEOA 
requirements. These changes are to: (1) 
Make previously approved changes to 
financial aid reporting required, rather 
than optional, in spring 2009; (2) collect 
additional financial aid data; (3) collect 
data on students with disabilities; and 
(4) collect additional graduation rate 
data. 

Requests for copies of the information 
collection submission for OMB review 
may be accessed from http:// 

edicsweb.ed.gov, by selecting the 
‘‘Browse Pending Collections’’ link and 
by clicking on link number 3823. When 
you access the information collection, 
click on ‘‘Download Attachments’’ to 
view. Written requests for information 
should be addressed to U.S. Department 
of Education, 400 Maryland Avenue, 
SW., LBJ, Washington, DC 20202–4537. 
Requests may also be electronically 
mailed to ICDocketMgr@ed.gov or faxed 
to 202–401–0920. Please specify the 
complete title of the information 
collection when making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to 
ICDocketMgr@ed.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1– 
800–877–8339. 

[FR Doc. E8–28534 Filed 12–1–08; 8:45 am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF EDUCATION 

DEPARTMENT OF THE TREASURY 

OFFICE OF MANAGEMENT AND 
BUDGET 

Federal Family Education Loan 
Program (FFELP) 

AGENCY: Department of Education, 
Department of the Treasury, Office of 
Management and Budget. 
ACTION: Notice of terms and conditions 
of additional purchase of loans under 
the Ensuring Continued Access to 
Student Loans Act of 2008. 

SUMMARY: Under the authority of section 
459A of the Higher Education Act of 
1965, as amended (‘‘HEA’’), as enacted 
by the Ensuring Continued Access to 
Student Loans Act of 2008 (Pub. L. 110– 
227) and amended by Pub. L. 110–315 
and Pub. L. 110–350, the Department of 
Education (‘‘Department’’) may 
purchase, or enter into forward 
commitments to purchase, Federal 
Family Education Loan Program 
(‘‘FFELP’’) loans made under sections 
428 (subsidized Stafford loans), 428B 
(PLUS loans), or 428H (unsubsidized 
Stafford loans) of the HEA, on such 
terms as the Secretary of Education 
(‘‘Secretary’’), the Secretary of the 
Treasury, and the Director of the Office 
of Management and Budget 
(collectively, ‘‘Secretaries and Director’’) 
jointly determine are ‘‘in the best 
interest of the United States’’ and ‘‘shall 
not result in any net cost to the Federal 
Government (including the cost of 
servicing the loans purchased).’’ 

The Secretary initially exercised this 
authority in accordance with a notice 
published in the Federal Register on 
July 1, 2008 (73 FR 37422). This notice 
(a) establishes the terms and conditions 
that will govern certain additional loan 
purchases made under section 459A of 
the HEA, as extended by Pub. L. 110– 
350 (Short-term Purchase Program), (b) 
outlines the methodology and factors 
that have been considered in evaluating 
the price at which the Department will 
purchase these additional FFELP loans, 
and (c) describes how the use of those 
factors and methodology will ensure 
that the additional loan purchases do 
not result in any net cost to the Federal 
Government. The Secretaries and 
Director concur in the publication of 
this notice and have jointly determined 
that the purchase of additional loans as 
described in this notice is in the best 
interest of the United States and shall 
not result in any net cost to the Federal 
Government (including the cost of 
servicing the loans purchased). 
DATES: Effective Date: The terms and 
conditions governing the purchase of 
additional loans under the Short-term 
Purchase Program are effective 
December 1, 2008. 
FOR FURTHER INFORMATION CONTACT: U.S. 
Department of Education, Office of 
Federal Student Aid, Union Center 
Plaza, 830 First Street, NE., room 111G3, 
Washington, DC 20202. Telephone: 
(202) 377–4401 or by e-mail: 
ffel.agreementprocess@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), call the 
Federal Relay Service (FRS), toll free, at 
1–800–877–8339. 

Individuals with disabilities can 
obtain this document in an accessible 
format (e.g., braille, large print, 
audiotape, or computer diskette) on 
request to the contact person listed 
under FOR FURTHER INFORMATION 
CONTACT. 
SUPPLEMENTARY INFORMATION: 

Introduction 
The Department’s purchase of FFELP 

loans is intended to ensure that students 
and parents continue to have access to 
FFELP Stafford and PLUS loans for the 
remainder of the 2008–2009 academic 
year and the 2009–2010 academic year, 
including second and subsequent 
disbursements of loans which have 
already had a first disbursement. The 
Department initially offered lenders the 
opportunity to participate in a Loan 
Participation Purchase Program 
(‘‘Participation Program’’) and a Loan 
Purchase Commitment Program 
(‘‘Purchase Program’’) (collectively, 
‘‘Programs’’). Pursuant to section 459A 
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of the HEA, the Secretaries and Director 
established the terms and conditions 
that govern the Participation Program 
and the Purchase Program in a notice 
published in the Federal Register on 
July 1, 2008 (73 FR 37422). Minor 
revisions to this notice were published 
in the Federal Register on July 17, 2008 
(73 FR 41048). 

Under the Participation Program, the 
Department has purchased participation 
interests in eligible loans that are held 
by an eligible lender acting as a sponsor 
under a Master Participation Agreement. 
To participate in the Participation 
Program, each sponsor entered into a 
Master Participation Agreement with 
the Department and a third-party 
custodian. 

Under the Purchase Program, the 
Department has purchased eligible loans 
that are held by eligible lenders. To 
participate in the Purchase Program, 
each eligible lender entered into a 
Master Loan Sale Agreement with the 
Department and agreed to deliver to the 
Department or its agent the fully 
executed master promissory note (or all 
electronic records evidencing the same) 
evidencing each eligible loan that the 
lender wished to sell to the Department 
and any and all other documents and 
computerized records relating to all 
such loans. 

Subsequent to the announcements of 
the Purchase Program and Participation 
Program in July, the Secretaries of 
Education and Treasury have concluded 
that additional actions are necessary to 
ensure students and parents have access 
to FFELP for the remainder of the 2008– 
2009 academic year. Specifically, the 
Secretaries believe some lenders may 
not be able to obtain capital to make 
second disbursements even for the 
short-term necessary before lenders can 
utilize the existing programs. Through 
the Short-term Purchase Program, the 
Department is extending the offer to 
purchase loans to include eligible loans 
made for the 2007–2008 academic year 
under the terms and conditions 
established in this notice, including the 
appended Master Loan Sale Agreement– 
2007–2008, dated November 24, 2008. 
The Department plans to purchase these 
loans on or about December 1, 2008 and 
will continue purchasing them through 
February 28, 2009 or the date on which 
one or more conforming Asset-Backed 
Commercial Paper (ABCP) conduit(s) for 
purchasing FFELP loans becomes 
operational, whichever occurs earlier. 
The Department will expend up to $500 
million to purchase eligible loans each 
week during this period, for a potential 
total aggregate amount of up to $6.5 
billion. The Department will only 
accept offers from lender requests for 

the Department to purchase loans under 
the Short-term Purchase Program once 
each week. Details of how a lender must 
submit such offers will be provided by 
the Department by postings to its official 
Web site at http:// 
www.federalstudentaid.ed.gov/ffelp. 

The Department will purchase no 
loans from a lender in a given week 
unless the average outstanding principal 
balance of the loans offered by the 
lender for that week is at least $3,000. 
The Department will calculate the total 
amount of the outstanding principal 
balance of the loans offered for sale for 
the week by lenders that submit offers 
that meet the $3,000 minimum balance 
requirement, and will purchase all such 
loans if the amount needed to purchase 
them does not exceed the $500 million 
offered amount. 

If the amount needed to purchase all 
loans in qualifying offers in a given 
week exceeds $500 million, the 
Department will initially designate for 
purchase from each lender an amount 
that is the lesser of its outstanding 
balance of loans offered for sale or the 
total outstanding balance of the loans 
offered by such lender multiplied by a 
percentage that is the ratio of that 
lender’s 2007–2008 loan volume to the 
2007–2008 loan volume of all lenders 
that submitted qualifying offers to sell 
loans in the same week. If this process 
fails to spend the entire $500 million in 
a given week, the Department will 
determine the percentage that the 
amount of loans offered by each lender 
that was not initially designated for 
purchase bears to the total amount 
offered but not so designated from all 
lenders for that week, and it will 
multiply the remainder of the $500 
million by this percentage to designate 
for purchase an additional amount of 
loans from each lender. The Department 
will purchase from each lender an 
amount that is the sum of its initial plus 
additional designated amounts. In no 
case will the Department purchase an 
amount that exceeds a lender’s offered 
amount. Moreover, no lender shall 
receive more than 85 percent of the 
weekly offering until all lenders wishing 
to sell loans to the Department have 
been satisfied. 

Terms and Conditions 
Under the Short-term Purchase 

Program, the Department will purchase 
fully disbursed FFELP loans (subsidized 
Stafford loans, unsubsidized Stafford 
loans, and PLUS loans) originated for 
academic year 2007–2008. FFELP 
Consolidation loans are not eligible for 
purchase by the Department under this 
program. To participate in the Short- 
term Purchase Program, each eligible 

lender must enter into a separate Master 
Loan Sale Agreement—2007–2008, 
dated November 24, 2008 (attached as 
Appendix A to this notice) with the 
Department and deliver to the 
Department or its agent the fully 
executed master promissory note (or all 
electronic records evidencing the same) 
evidencing each eligible loan that the 
lender wishes to sell to the Department 
and any and all other documents and 
computerized records relating to that 
eligible loan. 

For the purpose of the Short-term 
Purchase Program, an otherwise eligible 
FFELP loan must have been first 
disbursed on or after May 1, 2007 for a 
loan period that includes July 1, 2007 or 
begins on or after that date. At the time 
of purchase by the Department, the loan 
must be free and clear of any 
encumbrance, lien or security interest or 
any other prior commitment. At the 
time of purchase by the Department, the 
loan cannot be in a default status, be 
210 or more days delinquent, or have 
had a lender claim filed for it. In 
addition, if the lender wishes to sell a 
loan from a particular borrower, all 
loans from that particular borrower 
must be offered for sale. 

Under the Short-term Purchase 
Program, the Department will purchase 
loans with borrower benefits; however, 
the benefits are limited to those that can 
be implemented by the Department’s 
servicer for these loans. The Department 
will accept loans that provide Eligible 
Borrower benefits as summarized in 
Exhibit F to the Master Loan Sale 
Agreement—2007–2008, dated 
November 24, 2008, attached as 
Appendix A to this notice. A listing of 
those specific borrower benefits will be 
posted to the Department’s Web site at 
http://www.federalstudentaid.ed.gov/ 
ffelp. The Department will not purchase 
loans if a cash rebate was promised to 
the borrower. 

The Department will purchase loans 
for 97 percent of the total of the 
outstanding principal balance plus 
accrued but unpaid interest as of the 
purchase date. In order to ensure that 
the loans offered for sale represent a fair 
share of the loans in a lender’s 2007– 
2008 portfolio, the average outstanding 
balance of all of the loans included in 
a lender’s weekly offer must be at least 
$3,000. Upon purchase, the loans 
become Federal assets and will be 
serviced by the Department’s contracted 
servicer as FFELP loans. Any lender that 
wishes to participate in the Short-term 
Purchase Program will be required to 
commit to originate or acquire loans, 
and continue participation in the FFEL 
program, as set forth in the Master Loan 
Sale Agreement (Appendix A). 
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1 The OMB calculator takes projected future cash 
flows from the Department’s student loan cost 
estimation model and produces discounted subsidy 
rates reflecting the net present value of all future 
Federal costs associated with loans made in a given 
fiscal year. Values are calculated using a ‘‘basket of 
zeros’’ methodology under which each cash flow is 
discounted using the interest rate of a zero-coupon 
Treasury bond with the same maturity as that cash 
flow. To ensure comparability across various 
Federal credit programs, this methodology is 
incorporated into the calculator and used 
government-wide to develop estimates of the 
Federal costs of credit programs. 

Additional terms and conditions for the 
Short-term Purchase Program are 
contained in the Master Loan Sale 
Agreement—2007–2008, dated 
November 24, 2008 (Appendix A). 

Outline of Methodology and Factors in 
Determining Prices 

In accordance with Pub. L. No. 110– 
227, Pub. L. 110–315, and Pub. L. 110– 
350, the goal in structuring the Short- 
term Purchase Program is to maximize 
student loan availability while ensuring 
loan purchases result in no net cost to 
the Federal Government. More 
specifically, this Short-term Purchase 
Program will offer temporary liquidity 
to FFELP lenders to encourage their 
continued participation in the program 
and ensure that students and parents 
have access to FFELP Stafford and PLUS 
loans for the 2008–2009 and 2009–2010 
academic years, including second and 
subsequent disbursements of loans 
which have already had a first 
disbursement. This section of the notice 
responds in particular to the statutory 
requirement for an outline of the 
methodology and factors considered in 
evaluating the price at which loans may 
be purchased, and describes how the 
use of such methodology and 
consideration of such factors will ensure 
no net cost to the Federal Government 
results from the loan purchases under 
the Short-term Purchase Program. 

Price: As noted elsewhere in this 
notice, the Short-term Purchase Program 
is intended as a temporary, transitional 
measure to help lenders address 
immediate liquidity shortages until one 
or more conforming Asset-Backed 
Commercial Paper (ABCP) conduits for 
purchasing FFELP loans become 
operational. 

To determine the price FFELP loans 
would be purchased at, the Secretary of 
Education and the Secretary of Treasury 
took into account several factors. These 
factors included the price that would 
ensure this program resulted in no net 
cost to the Federal Government; the 
increased liquidity that the rate would 
offer distressed lenders; borrower 
benefits; and other factors. Based on this 
analysis, the Secretaries determined that 
97 percent of outstanding principal and 
accrued interest was an appropriate 
price for this program. 

Borrower Benefits: The Department 
will purchase loans with certain 
borrower benefits; however, the 
Department will only purchase loans 
with benefits that can be implemented 
by Federal Student Aid’s current 
servicing processes. Further, the 97 
percent price considers borrower 
benefits for both administrative 
expediency, cost neutrality, and to 

ensure that student’s or parent’s 
expected borrower benefits on 
purchased loans are not compromised. 

Analysis of Cost Neutrality 

The cost-neutrality analysis used 
credit subsidy cost estimation 
procedures established under the 
Federal Credit Reform Act of 1990 (Pub. 
L. No. 101–508) and OMB Circular A– 
11. These procedures entail performing 
various analyses to project cash flows to 
and from the Government, excluding 
administrative costs. For changes to 
outstanding FFEL guaranteed loans, the 
analysis reflects the modification cost, 
or the difference between the estimate of 
the net present value of the remaining 
cash flows underlying the most recent 
President’s Budget for such loan 
guarantees, and the estimate of the net 
present value of these cash flows after 
the purchase program, reflecting only 
the effects of the modification. For new 
loans, cash flows are discounted to the 
point of disbursement, using the Credit 
Subsidy Calculator 2 (‘‘OMB 
calculator’’), developed by the Office of 
Management and Budget to estimate 
credit subsidy costs for all Federal 
credit programs, as the discounting 
tool.1 Costs for new loans can be 
expressed as subsidy rates that reflect 
the Federal costs associated with a loan; 
these costs are expressed as a percentage 
of the credit extended by the loan. For 
example, a subsidy rate of 10.0 percent 
indicates a Federal cost of $10 on a $100 
loan. 

The metric to determine cost 
neutrality was that costs under the new 
program should not exceed costs 
expected under the FFEL program had 
the loan purchase authority in Pub. L. 
No. 110–227 not been extended in this 
manner. All costs were based on 
estimates in the 2009 President’s Budget 
for the FFEL program, and estimated 
administrative costs. 

Student loan cost estimates were 
developed to assess the Federal cost 
incurred for loans financed for students 
in five categories for each loan type: 
Those attending proprietary schools, 
two-year schools, freshmen/sophomores 
at four-year schools, juniors/seniors at 

four-year schools, and students in 
graduate programs. Risk categories have 
separate assumptions based on 
historical patterns—for example, the 
likelihood of default or the likelihood of 
exercising statutory deferments or 
discharge benefits—of borrowers in each 
category. The analysis also considered 
risk factors particular to the Short-term 
Purchase Program, such as the 
likelihood that lenders would sell only 
their least profitable loans. 

This discussion outlines the analysis 
of the Short-term Purchase Program 
with respect to the following critical 
aspects affecting the Federal cost: 
Æ Administrative costs 
Æ Borrower behavior 
Æ Lender behavior 
Æ Risk factors 
Administrative Costs. Federal 

administrative costs are normally not 
included in subsidy cost calculations. 
To capture the full cost of the Short- 
term Purchase Program, however, 
section 459A of the HEA requires that 
the determination of cost neutrality 
reflect total costs, including Federal 
administrative costs subject to annual 
appropriation, and these costs were 
included in this analysis. 
Administrative cash flows primarily 
involve servicing costs associated with 
loans purchased by the Department. 
These costs can extend for up to 40 
years, as servicing must continue until 
the last loan is paid in full. Under the 
base scenario where $6.5 billion in 
small loans were purchased, servicing 
costs would be $261 million on a 
present value basis. Estimates were 
developed using the price structure of 
the Department’s servicing contract for 
put loans, with adjustments for start-up 
costs, inflation, and other costs. 

Borrower Behavior. Since the base 
FFEL program serves as the foundation 
of the Short-term Purchase Program, and 
the characteristics of the base program 
are unchanged, there is no reason to 
believe that the Short-term Purchase 
Program will affect borrower behavior. 
Thus, this cost analysis uses borrower 
behavior assumptions used to prepare 
the FY 2009 President’s Budget to gauge 
the effect on program costs of borrower- 
based activities such as loan repayment, 
use of statutory benefits such as 
deferments and loan discharges, and 
default rates and timing. These 
assumptions are based on a wide range 
of data sources, including the National 
Student Loan Data System, the 
Department’s operational and financial 
systems, and a group of surveys 
conducted by the National Center for 
Education Statistics such as the 2004 
National Postsecondary Student Aid 
Survey, the 1994 National Education 
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Longitudinal Study, and the 1996 
Beginning Postsecondary Student 
Survey. 

Lender Behavior. A key factor in 
assessing whether the Short-term 
Purchase Program would operate in a 
cost-neutral manner was lender 
behavior: Specifically, how lenders 
would participate in the program, 
including how many and what type of 
loans would they eventually choose to 
sell to the Department. The Department 
considered alternative scenarios of 
lender behavior to determine whether 
the Short-term Purchase Program could 
be considered cost-neutral under each. 

Because the Short-term Purchase 
Program would allow lenders to sell 
loans with contingent borrower 
benefits—such as interest rate 
reductions for a specified number of on- 
time payments—all alternatives include 
an adjustment to reflect the impact of 
these potential reductions on future 
loan repayments. Consistent with stress 
tests applied by rating agencies in the 
private securitization market, this 
adjustment reduces the net cash flow to 
the Government by reducing the 
principal of sold loans by 0.5 percent a 
year. 

In both scenarios, the Department 
assumed a ‘‘worst-case’’ in which 
lenders sold $6.5 billion of their 
smallest, least profitable loans. Because 
long-term loan servicing costs are 
generally charged on an account basis 
independent of loan size, small loans 
tend to be less profitable than larger 
loans. Under this scenario, it was 
determined that costs for the Short-term 
Purchase Program were less expensive 
to the Government than baseline 
subsidy costs for FFELP loans. (Please 
see Table 1 for a summary of the 
analysis.) 

Risk Factors. Analyzing whether the 
Short-term Purchase Program would 
operate in a cost-neutral manner 
requires that projected costs account for 
the presence of various risk factors that 

must be assumed since the Short-term 
Purchase Program will not operate 
entirely like the base FFELP, or without 
operational risk. As such, the 
Secretaries’ and Director’s estimates 

included adjustments for four risk 
factors: That some of the loans 
purchased by the Department would be 
those where the Department would 
otherwise reject a reinsurance claim 
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under the FFELP (‘‘claim rejects’’); that 
unforeseen problems undermine the 
Department’s ability to effectively 
oversee and administer the Short-term 
Purchase Program (‘‘operational risk’’); 
that costs related to servicing purchased 
loans do not fully reflect possible future 
requirements (‘‘general administrative 
risk’’); and, that the composition of 
loans ultimately sold to the Department 
may result in higher Federal costs than 
the composition assumed in this 
analysis (‘‘portfolio composition risk’’). 

To ensure cost estimates reflect a 
conservative assessment of possible 
Federal costs, the Secretaries and 
Director added cost adjustments to 
incorporate each risk factor. The 
adjustments were based on an 
assessment of private-sector behavior 
and program data as follows: 

Claim Rejects. This risk factor takes 
into account the costs associated with 
the purchase of loans that would not 
typically qualify for the federal default 
guarantee in the FFELP due to improper 
origination or servicing. The 12 basis 
point increase in cost is based on a 
historical rejected claim rate of 1 
percent of volume, and assumes that 
these loans would have higher loss rates 
than the average portfolio. This cost 
assessment is double that which was 
assessed in the analysis of the original 
Purchase Program. This doubling is 
appropriate given that the 45-day period 
allotted to the Department, under the 
Terms and Conditions of the original 
Purchase Program, to conduct due 
diligence on loans to be purchased is 
much shorter under the Short-term 
Purchase Program. This increased cost 
assessment is intended to take this into 
account. 

Operational Risk. In the Short-term 
Purchase Program, operational risk 
might result from servicing errors, 
technology failures, and the risk of 
fraud. While the Department has made 
every effort to mitigate operational risk, 
the emergency nature and accelerated 
implementation timeframe for the Short- 
term Purchase Program make 
operational risk more of a concern than 
in established Department programs. 

For the low risk scenario, the analysis 
assumes a 20 basis point increase in 
program cost to reflect this risk. The 
analysis of the original Purchase 
Program only included a 10 basis point 
assessment. However, given the 
accelerated implementation timeframe, 
as compared to the original Purchase 
Program, the doubling of this 
assessment is appropriate in this case. 

For the high risk scenario, the 
analysis assumes an additional 60 basis 
point increase for operational risk, for a 
total of 80 basis points, consistent with 

the assessment in the high risk scenario 
of the original Purchase Program. In this 
scenario, the worst-case was estimated 
using survey data from bank regulators 
implementing an overhaul of bank 
regulations. The largest United States 
banking organizations will be subject to 
a new system of capital requirements 
that includes an explicit charge for 
operational risk. Under those 
regulations, banks will be required to 
develop models generating a probability 
distribution of losses for operational 
risk, and hold capital equal to the 99.9th 
percentile of that estimated probability 
distribution. Banks were surveyed to 
measure the anticipated impact of the 
regulations. Using the best available 
models of operational risk, the banks 
reported that operational risk would 
account for roughly 10 percent of their 
required capital. As banks currently 
finance on average about eight percent 
of their assets with capital, worst-case 
scenario operational risk losses can thus 
be estimated at about one percent of 
total assets. Also, while we do not 
believe that this program has, or 
necessarily will, face such a level of 
operational risk, we developed the high 
scenario to ensure that the program is 
cost-neutral, even under extreme and 
unlikely circumstances. 

General Administrative Risk. The 
analysis of cost neutrality examined the 
Department’s current loan servicing 
contract, and assumptions of borrower 
status over the life of the loan after 
purchase by the Department. The 
analysis assumed minimal start-up costs 
as the Short-term Purchase Program 
builds on the current loan purchase 
program infrastructure. In December 
2008, the Department plans to extend its 
current loan servicing contract for one 
year. This will involve the renegotiation 
of payment rates for certain activities 
which may affect long-term servicing 
costs for the loans purchased under the 
Short-term Purchase Program. Given the 
future uncertainty surrounding several 
factors, including the assumptions 
outlined above and the status of loans 
ultimately purchased by the 
Department, it is possible that 
unforeseen additional costs may be 
incurred. Accordingly, a General 
Administrative Risk Factor of 100 basis 
points was added to the analysis. 

Portfolio Composition Risk. The cost 
to the Government of the Short-term 
Purchase Program depends on 
numerous factors, including loan size, 
default/prepayment risk, borrower 
benefits, and other characteristics of the 
purchased loans. The cost-neutrality 
analysis accounts for some of these 
factors, as outlined in this notice, but 
may not incorporate all of the 

dimensions of lender behavior and the 
loans ultimately purchased by the 
Department. Given this uncertainty, 
savings may deviate to some degree 
from the savings estimated in the model. 
To ensure that the potential risk and the 
potential costs are adequately reflected, 
a Portfolio Composition Risk Factor of 
100 basis points was added to the 
analysis. The Department considered a 
base scenario under which lenders sold 
$6.5 billion in loans, the maximum 
amount allowable under the Short-term 
Purchase Program. This scenario also 
assumed lenders would sell their 
smallest, least profitable loans to the 
Department and included cost 
assessments for claim rejects and 
operational risk. This scenario would 
result in an average loan balance of 
approximately $3,000. Under this 
scenario, the Short-term Purchase 
Program is cost-neutral. 

The Department also considered a 
high operational risk scenario in which 
the cost assessment for operation risk 
was raised from 20 basis points to 80 
basis points. Even with this increased 
assessment, the Short-term Purchase 
Program remains cost-neutral. The 
Terms and Conditions for the Short- 
term Purchase Program seek to reduce 
the likelihood of lenders exclusively 
selling low-balance loans. For example, 
a floor would be established under 
which batches of loans sold to the 
Department must have a minimum 
average balance of $3,000. This would 
likely ensure that the base scenario 
considered by the Department would 
reasonably reflect the cost exposure to 
the Federal Government should lenders 
choose to sell their lowest balance 
loans. In addition, lenders would be 
required to sell all 2007–08 Stafford 
loans held for a specific borrower. These 
provisions make it less likely that 
lenders will choose to sell only poorly- 
performing loans to the Department. 

Conclusion. After taking into account 
alternative market and lender behavior 
scenarios, the Administration 
determines that the Short-term Purchase 
Program is in the best interest of the 
United States and will result in no net 
cost to the Government. 

Applicable Program Regulations: 34 
CFR part 682. 

Electronic Access to This Document. 
You may view this document, as well as 
all other Department of Education 
documents published in the Federal 
Register, in text or Adobe Portable 
Document Format (PDF) on the Internet 
at the following site: http://www.ed.gov/ 
news/fedregister/index.html. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
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using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1– 
888–293–6498; or in the Washington, 
DC area at (202) 512–1530. You may 
also view this document in PDF at the 
following site: http://www.ifap.ed.gov. 
You may obtain a copy of the Master 
Loan Sale Agreement and direction 
regarding submission of the Master Loan 
Sale Agreement and offers to sell loans 
at http://federalstudentaid.ed.gov/ffelp. 

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/ 
index.html. 

(Catalog of Federal Domestic Assistance 
Number 84.032 Federal Family Education 
Loan Program) 

Program Authority: 20 U.S.C. 1087i–1. 

Dated: November 26, 2008. 

Margaret Spellings, 
Secretary of Education. 
Karthik Ramanathan, 
Acting Assistant Secretary of the Treasury. 
Jim Nussle, 
Director, Office of Management and Budget. 
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1 Quad is a quadrillion BTU and equals 1015 BTU. 
See the 2007 Buildings Energy Data Book, Chapter 
6: Quad Equivalents, internet link at: http://
buildingsdatabook.eren.doe.gov/?id=
view_book&c=6. 

[FR Doc. E8–28632 Filed 11–28–08; 11:15 
am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF EDUCATION 

National Assessment Governing 
Board; Meeting 

AGENCY: National Assessment 
Governing Board; Education. 
ACTION: Notice of Closed Teleconference 
Meeting. 

SUMMARY: The notice sets forth the 
schedule and proposed agenda of a 
forthcoming closed teleconference 
meeting of the National Assessment 
Governing Board. This notice also 
describes the functions of the Board. 
Notice of this meeting is required under 
Section 10(a)(2) of the Federal Advisory 
Committee Act. 
DATES: December 15, 2008. 

Time: 2:00 p.m.–4:00 p.m. Eastern 
Daylight Time. 

Location: Via Teleconference. 
FOR FURTHER INFORMATION CONTACT: 
Munira Mwalimu, Operations Officer, 
National Assessment Governing Board, 
800 North Capitol Street, NW., Suite 
825, Washington, DC 20002–4233, 
Telephone: (202) 357–6938. 
SUPPLEMENTARY INFORMATION: The 
National Assessment Governing Board 
is established under section 412 of the 
National Education Statistics Act of 
1994, as amended. 

The Governing Board is established to 
formulate policy guidelines for the 
National Assessment of Educational 
Progress (NAEP). The Board’s 
responsibilities include selecting subject 
areas to be assessed, developing 
assessment specifications and 
frameworks, developing appropriate 
student achievement levels for each 
grade and subject tested, developing 
standards and procedures for interstate 
and national comparisons, developing 
guidelines for reporting and 
disseminating results, and releasing 
initial NAEP results to the public. 

On Monday, December 15, 2008, the 
full Board will hold a closed 
teleconference meeting from 200 p.m. to 
400 p.m. to review and discuss the 
qualifications of individuals to fill the 
vacant position of Executive Director of 
the National Assessment Governing 
Board. Based on these discussions, the 
full Board will approve the hire of the 
Executive Director. These discussions 
pertain solely to internal personnel 
rules and practices of an agency and 
will disclose information of a personal 
nature where disclosure would 
constitute an unwarranted invasion of 

personal privacy. As such, the 
discussions are protected by exemptions 
2 and 6 of section 552b(c) of Title 5 
U.S.C. 

A summary of the activities of the 
closed teleconference, and related 
matters which are informative to the 
public and consistent with the policy of 
section 552b(c), will be available to the 
public within 14 days after the meeting. 
Records are kept of all Board 
proceedings and are available for public 
inspection at the U.S. Department of 
Education, National Assessment 
Governing Board, 800 North Capitol 
Street, NW., Suite 825, Washington DC 
20002, from 8:30 a.m. to 500 p.m. 

Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/ 
fedregister/index.html. To use PDF you 
must have Adobe Acrobat Reader, 
which is available free at this site. If you 
have questions about using PDF, call the 
U.S. Government Printing Office (GPO), 
toll free at 1–888–293–6498; or in the 
Washington, DC, area at (202) 512–1530. 

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: www.gpoaccess.gov/nara/ 
index.html. 

Dated: November 20, 2008. 
Mary Crovo, 
Interim Executive Director, National 
Assessment Governing Board, U.S. 
Department of Education. 
[FR Doc. E8–28547 Filed 12–1–08; 8:45 am] 
BILLING CODE 4000–01–P 

DEPARTMENT OF ENERGY 

Formal Recognition of High- 
Performance Green Building 
Partnership Consortia 

AGENCY: U.S. Department of Energy 
(DOE), Office of Energy Efficiency and 
Renewable Energy. 
ACTION: Request for submission of 
qualifications; request for comment. 

SUMMARY: The Building Technologies 
Program (BTP), within DOE’s Office of 
Energy Efficiency and Renewable 
Energy, is seeking submissions from 
qualified groups for formal recognition 
as High-Performance Green Building 
Partnership Consortia under section 421 
of the Energy Independence and 
Security Act of 2007 (EISA), Public Law 
No. 110–140. Groups seeking 

recognition will need to satisfy the 
representation qualifications as stated in 
paragraph (f) of that section. DOE’s 
recognition of a group as a consortium 
will not guarantee any Federal funding. 
Further, DOE is requesting comment on 
possible factors for consideration in 
future competitive selection of an entity 
as a supporting consortia and potential 
research, development, and deployment 
partnerships. 
DATES: Letters from groups seeking 
recognition must be received at the 
address below no later than February 2, 
2009. Comments on potential future 
competitive selections must be received 
at the address below no later than 
February 2, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Drury B. Crawley, Commercial 
Buildings Team Lead, U.S. Department 
of Energy, Office of Building 
Technologies, 1000 Independence 
Avenue, SW., Washington, DC 20585– 
0121. E-mail: drury.crawley@ee.doe.gov; 
telephone: (202) 586–2344. 
SUPPLEMENTARY INFORMATION: 

Background 
The 4.7 million commercial buildings 

in the Unites States have a collective 
footprint of about 74 billion square feet. 
The public and private sectors annually 
spend $286 billion on new capital 
construction and $177 billion for 
building renovation. Commercial 
buildings’ energy demand, including 
lighting, heating, cooling, water heating, 
ventilation, and electronics, consume 18 
percent of the Nation’s primary energy, 
and 35 percent of its electricity. 
Commercial buildings in the United 
States consume 18 quads 1 annually—a 
total annual ‘‘utility bill’’ of more than 
$155 billion. 

Considering construction, renovation, 
and energy expenditures, Federal, State, 
and local governments and individuals 
invest over half a trillion dollars per 
year in the commercial sector of the 
built environment. 

Energy Independence and Security Act 
of 2007 

Sections 421, 422, and 423 of the 
Energy Independence and Security Act 
of 2007 address the development of 
commercial high-performance green 
buildings. (42. U.S.C. 17081, 17082 and 
17083) Section 421 of EISA directs the 
Secretary of Energy to appoint a Director 
of Commercial High-Performance Green 
Buildings (Commercial Director). (42 
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2 While section 422 of EISA uses the term ‘‘Zero 
Net Energy’’ in describing the initiative, DOE has 
historically used the term ‘‘Net-Zero Energy.’’ 

3 The term ’’high-performance green building’’ 
means a high-performance building that, during its 
life-cycle, as compared with similar buildings (as 
measured by Commercial Buildings Energy 
Consumption Survey or Residential Energy 
Consumption Survey data from the Energy 
Information Agency)— 

(A) Reduces energy, water, and material resource 
use; 

(B) Improves indoor environmental quality, 
including reducing indoor pollution, improving 
thermal comfort, and improving lighting and 
acoustic environments that affect occupant health 
and productivity; 

(C) Reduces negative impacts on the environment 
throughout the life-cycle of the building, including 
air and water pollution and waste generation; 

(D) Increases the use of environmentally 
preferable products, including biobased, recycled 
content, and nontoxic products with lower life- 
cycle impacts; 

(E) Increases reuse and recycling opportunities; 
(F) Integrates systems in the building; 
(G) Reduces the environmental and energy 

impacts of transportation through building location 
and site design that support a full range of 
transportation choices for users of the building; and 

(H) Considers indoor and outdoor effects of the 
building on human health and the environment, 
including— 

(i) Improvements in worker productivity; 
(ii) The life-cycle impacts of building materials 

and operations; and 
(iii) Other factors that the Federal Director or the 

Commercial Director consider to be appropriate. 
(42 U.S.C. 17061(13)) 

U.S.C. 17081(a)) One of the duties of the 
Commercial Director is to formally 
recognize one or more groups that 
qualify as High-Performance Green 
Building Partnership Consortia 
(‘‘Partnership Consortia’’), which then 
are to be consulted in developing a 
report to Congress. (42 U.S.C. 
17081(f)(1) and (g)) Section 422 
establishes an initiative to develop and 
disseminate technologies, practices, and 
policies for the development and 
establishment of net-zero energy 
commercial buildings, with the goal of 
all commercial buildings being net-zero 
energy commercial buildings by 2050. 
(42 U.S.C. 17082(c)) The section 422 
initiative is to be carried out in 
conjunction with a competitively 
selected High Performance Green 
Building Consortium (‘‘Supporting 
Consortium’’). (42 U.S.C. 17082(d)) 
Additionally, the section 422 initiative 
may include cost-shared research, 
development, and deployment programs 
to carry out the objectives of the 
initiative. (42 U.S.C. 17082(d)) Section 
423 of EISA outlines a public outreach 
program for supporting the Net-Zero 
Energy Commercial Building Initiative. 
(42 U.S.C. 17083) 

Commercial Building Initiative 
DOE announced its ‘‘Net-Zero Energy 

Commercial Building Initiative’’ (CBI) 
on August 5, 2008.2 The CBI 
announcement designated the Building 
Technologies Program (BTP) Manager as 
the Director of the High Performance 
Green Commercial Building Office, and 
indicated that the CBI activities will be 
carried out by the BTP program. The 
CBI is a multi-faceted effort designed to 
achieve the goals set forth in EISA 
section 422(c) and the public outreach 
activities in Section 423. Section 422(c) 
establishes as goals of the CBI the 
development and dissemination of 
technologies, practices, and policies for 
the development and establishment of 
net-zero energy commercial buildings 
for: 

(1) Any commercial building 
constructed in the United States by 
2030; 

(2) 50 percent of the commercial 
building stock of the United States by 
2040; and 

(3) All commercial building in the 
United States by 2050. 
(42 U.S.C. 17082(c)(1)–(3)) 

The CBI is designed to overcome the 
technical challenges, market barriers 
and institutional constraints inhibiting 
rapid and broad adoption of 

technologies, tools, processes and 
practices required to achieve net-zero 
energy performance levels in 
commercial buildings. To the extent 
resources are made available, DOE’s CBI 
will engage in cost-shared research, 
development, demonstration activities, 
engaging and leveraging the capabilities 
in the private sector through national 
energy alliances, working with national 
accounts with significant building 
portfolios, through partnerships with 
standards and code setting bodies, as 
well as with state and local 
governments. 

Another component of the CBI is the 
DOE’s National Laboratory Collaborative 
on Building Technologies, a joint 
project of BTP and five National 
Laboratories. The Collaborative 
empowers the labs and DOE to work 
closely together to set priorities for 
research and combine capabilities in 
working towards greater energy 
efficiency in support of CBI. DOE 
anticipates bringing the strengths of its 
National Laboratories to bear to help 
solve technical challenges, and to assist 
in accomplishing the broad goals of CBI. 

The CBI will include and align 
existing DOE programs to advance net- 
zero energy buildings. In February 2008 
DOE launched the Retailer Energy 
Alliance, an independent association of 
retailers that share and develop energy- 
saving ideas and technologies. This 
Alliance is a flagship activity of the CBI. 
Under the CBI, the Department plans to 
launch several more energy alliances in 
the commercial real estate and 
institutional sectors over the next year. 

This Federal Register notice requests 
submissions from groups seeking to be 
formally recognized as Partnership 
Consortia under section 421 of EISA. 

Partnership Consortia 
DOE has placed a high priority on 

reducing the continued upward trend in 
energy use in commercial buildings. To 
that end, DOE plans to formally 
recognize Partnership Consortia that 
represent the public and private sectors 
in public-private partnerships to 
promote high-performance green 
buildings and net-zero energy 
commercial buildings. 

DOE will obtain information on the 
current status of the industry through 
meetings with the formally recognized 
Partnership Consortia. The information 
gathered from the Partnership Consortia 
will be considered in developing the 
biennial report to Congress required 
under section 421(g) of EISA. (42 U.S.C. 
17081(g)) The report required under 
section 421(g) of EISA is a summary of 
the status of the commercial building 
initiative and the status of related State 

and local level activities. The report will 
not be the basis for DOE action. 

DOE will post the name, contact 
information, and membership of each 
formally recognized partnership 
consortium on its website for reference. 
No specific collaborative activities 
beyond those described above between 
the Commercial Director and the 
Partnership Consortia are planned at 
this time. DOE’s recognition of a group 
as a Partnership Consortium will not 
guarantee any Federal funding. 

Requirements for Formal Recognition 
of a Partnership Consortium 

Formal recognition of a group as a 
partnership consortium requires that the 
group satisfy the representation 
qualifications in section 421(f)(2) of 
EISA as listed below. In addition to the 
representative-specific criteria listed, 
each of the entities seeking recognition 
as a Partnership Consortium should 
demonstrate the availability of funds to 
participate under section 421 of EISA as 
section 421 does not authorize 
appropriations for recognized 
Partnership Consortia. 

Section 421(f)(2) requires that a group 
seeking recognition as a Partnership 
Consortium must include representation 
from each of the areas further described 
below. Note that representation 
qualifications that deal with ‘‘high- 
performance green buildings’’ should be 
considered in the context of the 
statutory definition of that term.3 
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4 Section 421(f)(2)(D) states that representation of 
academic and research organizations must include 
at least ‘‘one national laboratory with extensive 
commercial building expertise’’. (42 U.S.C. 
17081(f)(2)(D)) DOE is not specifying a consortium’s 
representation include at least one national 
laboratory as the national laboratories will be 
involved through DOE. 

(A) Design professions and national 
associations of architects and engineers. 
At a minimum, the represented design 
professions should be licensed/certified 
individuals and/or firms, and 
represented national architectural and 
engineering associations should 
represent architectural and engineering 
disciplines necessary for the design of 
commercial high-performance green 
buildings, including architects, 
mechanical engineers (inclusive of 
heating, ventilation and air-conditioning 
specialists), electrical engineers, and 
civil engineers. Compliance with the 
design professional criterion can be 
demonstrated through licenses and 
certifications; and resumes highlighting 
experience with commercial high- 
performance green building projects. 
Compliance with the national 
association criterion can be 
demonstrated through association 
leadership and/or participation in the 
promotion and development of 
commercial high-performance green 
building design inclusive of public 
position papers, member activities, 
training course offerings, newsletters, 
etc., covering the last three years; and 
nationwide membership representing 
architects and engineers. 

(B) The development, construction, 
financial, and real estate industries. 
Representation should include one or 
more companies/firms with 
demonstrated experience in 
development, construction, finance, and 
real estate. Each participating firm 
should demonstrate its experience in 
providing development, construction, 
financing, and/or related real estate 
services for commercial high- 
performance green buildings. 
Participating companies/firms 
combined should have experience 
providing services on a nationwide 
basis. 

(C) Building owners and operators 
from the public and private sectors. 
Represented private sector building 
owners and operators should include 
one or more companies/firms that own 
and operate commercial high- 
performance green buildings. The 
private sector building portfolio should 
consist of buildings that are 
geographically distributed nationwide. 
Represented public sector building 
owners and operators should include by 
one or more local/municipal, State, or 
Federal government entities that own 
and operate commercial high- 
performance green buildings. 
Nationwide geographic distribution of 
the public sector buildings is desired, 
and may be achieved through the 
participation of multiple public sector 
entities. 

(D) Academic and research 
organizations. 4 A recognized 
consortium will include representation 
of academic organizations that (when 
combined) offer curricula and perform 
research in commercial high- 
performance green building design, 
development, construction, and 
operations fields. Participating research 
organizations should demonstrate 
research accomplishments and agendas 
supporting commercial high- 
performance green buildings. Each 
represented organization should 
demonstrate the research 
accomplishments for participating 
faculty and staff in the area of 
commercial high-performance green 
buildings. Consortium representatives 
should provide resumes, along with a 
summary of topical publications and 
presentations inclusive of articles, 
journals, and conference proceedings, 
etc., with an emphasis on commercial 
high-performance green buildings. 

(E) Building code agencies and 
organizations, including a model energy 
code setting organization. 
Representation of building code 
agencies and organizations should 
include organizations that develop and 
are responsible for the American 
National Standards Institute (ANSI) 
national standards, and national model 
code writing organizations that 
recognize ANSI standards and write 
building-related ANSI approved 
standards. 

(F) Independent high-performance 
green building associations or councils. 
Represented associations/councils 
should be national organizations that 
address efficient resource use in the 
areas of developing, promoting, and 
deploying commercial high- 
performance green buildings. 

(G), (H), and (K) Experts in indoor air 
quality and environmental factors, 
intelligent buildings and integrated 
building information systems, and the 
public transportation industry. 
Consortium representatives for each of 
the required expert areas should provide 
resumes, along with a summary of 
topical publications and presentations 
inclusive of articles, journals, and 
conference proceedings, etc., with an 
emphasis on commercial high- 
performance green buildings. 

(I) Utility energy efficiency programs. 
Consortia representatives should 

demonstrate experience in designing 
and administering successful regional 
and/or nationwide energy efficiency 
programs targeting commercial 
buildings, with emphasis on high- 
performance green buildings. 

(J) Manufacturers and providers of 
equipment and techniques used in high- 
performance green buildings. A 
partnership consortium should 
represent manufacturers that research, 
design, and manufacture equipment for 
commercial high-performance green 
buildings, and organizations that 
optimize building energy performance 
and address building sustainability. 

(L) Non-governmental energy 
efficiency organizations. Represented 
non-governmental energy-efficiency 
organizations should demonstrate 
experience with commercial high- 
performance green building energy 
efficiency initiatives at the regional and 
national levels inclusive of public 
awareness campaigns, training courses, 
and recognized partnership programs 
offering technical assistance. 

Application Instructions 

Groups seeking recognition as 
Partnership Consortia must provide a 
letter of identification to the contact 
provided in the FOR FURTHER 
INFORMATION CONTACT heading section of 
this notice. The letter should include 
contact information for the group. DOE 
will then follow-up individually with 
each group that has submitted a letter to 
confirm, as appropriate, that the group 
meets the representation qualifications 
in section 421(f)(2). Letters must be 
submitted within 60 days of the date of 
this publication. 

Future CBI Activities 

Section 422 (b)(1) of EISA further 
directs DOE to conduct a ‘‘Zero Net 
Energy Commercial Building Initiative’’, 
and, under section 422(b)(2), to 
competitively select a Supporting 
Consortium to assist DOE in developing 
and carrying out the initiative. (42 
U.S.C. 17082(b)(1) and (2)) The 
Supporting Consortium is distinct from 
the Partnership Consortia. A future 
competitive solicitation will be used to 
select the Supporting Consortium and 
will not restrict eligibility for selection 
to Partnership Consortia that apply for 
recognition under this Federal Register 
Notice. DOE is considering the use of 
the following factors as part of the 
competitive selection for the Supporting 
Consortium: 

• Breadth of representation of the 
commercial building industry. 

• Plan for managing the membership 
of the consortium. 
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• Demonstrated experience of the 
organization in organizing and 
managing technical meetings and 
program reviews, and 

• Ability of organization to provide 
technical expertise for project and 
technical reviews. 

Additionally, DOE is considering a 
solicitation, under section 422(d) of 
EISA, for cost-shared RD&D 
partnerships which may include: 

• An agreement to build at least one 
new commercial building prototype at 
50 percent energy savings and retrofit at 
least one existing commercial building 
to achieve 30 percent savings. (New 
commercial building targets will 
increase to 70 percent for 2015 and net- 
zero for 2018.) 

• Cost-shared testing, evaluation, and 
demonstration of technologies and 
approaches. 

• Carrying out pilot programs and 
demonstration projects to evaluate 
replicable approaches. 

DOE requests comment on the initial 
criteria being considered for the 
competitive selection of the Supporting 
Consortium and the cost-shared RD&D 
partnerships. Comments should be sent 
to the contact identified in the FOR 
FURTHER INFORMATION CONTACT section. 

Issued in Washington, DC, on November 
14, 2008. 
John F. Mizroch, 
Acting Assistant Secretary, Energy Efficiency 
and Renewable Energy. 
[FR Doc. E8–28564 Filed 12–1–08; 8:45 am] 
BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 459–242] 

Ameren/UE; Notice of Application for 
Amendment of License and Soliciting 
Comments, Motions To Intervene, and 
Protests 

November 25, 2008. 
a. Type of Application: Non-project 

use of project lands and waters. 
b. Project Number: 459–242. 
c. Date Filed: October 21, 2008. 
d. Applicant: Ameren/UE. 
e. Name of Project: Osage 

Hydroelectric Project. 
f. Location: The proposed lease 

agreements are located near mile marker 
83.7 on the main channel of Lake of the 
Ozarks and +0.5 on Feaster Cove, in 
Benton County, Missouri. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791a–825r. 

h. Applicant Contact: Mr. Jeff Green, 
Shoreline Supervisor, Ameren/UE, P.O. 

Box 993, Lake Ozark, MO 65049, (573) 
365–9214. 

i. FERC Contact: Any questions on 
this notice should be addressed to 
Shana High at (202) 502–8674. 

j. Deadline for filing comments and/ 
or motions: December 24, 2008. 

All documents (original and eight 
copies) should be filed with: Kimberly 
D. Bose, Secretary, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426. 

The Commission’s Rules of Practice 
and Procedure require all interveners 
filing documents with the Commission 
to serve a copy of that document on 
each person whose name appears on the 
official service list for the project. 
Further, if an intervener files comments 
or documents with the Commission 
relating to the merits of an issue that 
may affect the responsibilities of a 
particular resource agency, they must 
also serve a copy of the document on 
that resource agency. A copy of any 
motion to intervene must also be served 
upon each representative of the 
Applicant specified in the particular 
application. 

k. Description of Request: Union 
Electric Company, dba AmerenUE, 
requests approval to grant conditional 
lease agreements to eight single 
dwelling property owners with 
buildings either partially or totally 
within the project boundary. This 
application was filed after consultation 
with the appropriate agencies. 

l. Locations of the Application: A 
copy of the application is available for 
inspection and reproduction at the 
Commission’s Public Reference Room, 
located at 888 First Street, NE., Room 
2A, Washington, DC 20426, or by calling 
(202) 502–8371. This filing may also be 
viewed on the Commission’s Web site at 
http://www.ferc.gov using the 
‘‘eLibrary’’ link. Enter the docket 
number excluding the last three digits in 
the docket number field (p–459) to 
access the document. You may also 
register online at http://www.ferc.gov/ 
docs-filing/esubscription.asp to be 
notified via e-mail of new filings and 
issuances related to this or other 
pending projects. For assistance, call 1– 
866–208–3372 or e-mail 
FERCOnlineSupport@ferc.gov, for TTY, 
call (202) 502–8659. A copy is also 
available for inspection and 
reproduction at the address in item (h) 
above. 

m. Individuals desiring to be included 
on the Commission’s mailing list should 
so indicate by writing to the Secretary 
of the Commission. 

n. Comments, Protests, or Motions to 
Intervene: Anyone may submit 
comments, a protest, or a motion to 

intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

o. Any filings must bear in all capital 
letters the title ‘‘COMMENTS’’, 
‘‘PROTEST’’, or ‘‘MOTION TO 
INTERVENE’’, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 

p. Agency Comments: Federal, state, 
and local agencies are invited to file 
comments on the described application. 
A copy of the application may be 
obtained by agencies directly from the 
Applicant. If an agency does not file 
comments within the time specified for 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency’s comments must also be sent to 
the Applicant’s representatives. 

q. Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site at http://www.ferc.gov under the 
‘‘e-Filing’’ link. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28581 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 459–243] 

Ameren/UE; Notice of Application for 
Amendment of License and Soliciting 
Comments, Motions To Intervene, and 
Protests 

November 25, 2008. 
a. Type of Application: Non-project 

use of project lands and waters. 
b. Project Number: 459–243. 
c. Date Filed: November 7, 2008. 
d. Applicant: Ameren/UE. 
e. Name of Project: Osage 

Hydroelectric Project. 
f. Location: The proposed 

development is located near mile 
marker 8.3+0.9 in Workman Hollow 
Cove on the Lake of the Ozarks, in 
Camden County, Missouri. 
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g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791a–825r. 

h. Applicant Contact: Mr. Jeff Green, 
Shoreline Supervisor, Ameren/UE, P.O. 
Box 993, Lake Ozark, MO 65049, (573) 
365–9214. 

i. FERC Contact: Any questions on 
this notice should be addressed to 
Shana High at (202) 502–8674. 

j. Deadline for filing comments and/ 
or motions: December 26, 2008. 

All documents (original and eight 
copies) should be filed with: Kimberly 
D. Bose, Secretary, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426. 

The Commission’s Rules of Practice 
and Procedure require all interveners 
filing documents with the Commission 
to serve a copy of that document on 
each person whose name appears on the 
official service list for the project. 
Further, if an intervener files comments 
or documents with the Commission 
relating to the merits of an issue that 
may affect the responsibilities of a 
particular resource agency, they must 
also serve a copy of the document on 
that resource agency. A copy of any 
motion to intervene must also be served 
upon each representative of the 
Applicant specified in the particular 
application. 

k. Description of Request: Union 
Electric Company, dba AmerenUE, 
requests approval to permit Moonlight 
Properties, LLC to construct 5 multi-slip 
boat docks in Workmen Hollow Cove on 
the Lake of the Ozarks. The 5 boat docks 
would include 56 boat slips. No 
dredging, fuel dispensing, or sewage 
pumping facilities are proposed. This 
application was filed after consultation 
with the appropriate agencies. 

l. Locations of the Application: A 
copy of the application is available for 
inspection and reproduction at the 
Commission’s Public Reference Room, 
located at 888 First Street, NE, Room 
2A, Washington, DC 20426, or by calling 
(202) 502–8371. This filing may also be 
viewed on the Commission’s Web site at 
http://www.ferc.gov using the 
‘‘eLibrary’’ link. Enter the docket 
number excluding the last three digits in 
the docket number field (p–459) to 
access the document. You may also 
register online at http://www.ferc.gov/ 
docs-filing/esubscription.asp to be 
notified via e-mail of new filings and 
issuances related to this or other 
pending projects. For assistance, call 
1–866–208–3372 or e-mail 
FERCOnlineSupport@ferc.gov, for TTY, 
call (202) 502–8659. A copy is also 
available for inspection and 
reproduction at the address in item (h) 
above. 

m. Individuals desiring to be included 
on the Commission’s mailing list should 
so indicate by writing to the Secretary 
of the Commission. 

n. Comments, Protests, or Motions to 
Intervene: Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

o. Any filings must bear in all capital 
letters the title ‘‘COMMENTS’’, 
‘‘PROTEST’’, or ‘‘MOTION TO 
INTERVENE’’, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 

p. Agency Comments: Federal, State, 
and local agencies are invited to file 
comments on the described application. 
A copy of the application may be 
obtained by agencies directly from the 
Applicant. If an agency does not file 
comments within the time specified for 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency’s comments must also be sent to 
the Applicant’s representatives. 

q. Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site at http://www.ferc.gov under the ‘‘e- 
Filing’’ link. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28582 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 2058–060] 

Avista Corporation; Notice of 
Application for Amendment of License 
and Soliciting Comments, Motions To 
Intervene, and Protests 

November 25, 2008. 
Take notice that the following 

hydroelectric application has been filed 
with the Commission and is available 
for public inspection: 

a. Application Type: Project boundary 
change. 

b. Project No: 2058–060. 
c. Date Filed: November 17, 2008. 
d. Applicant: Avista Corporation. 
e. Name of Project: Clark Fork Project. 
f. Location: Two proposed boundary 

adjustments on the Clark Fork River 
near Heron, Montana: one in Bonner 
County, Idaho, and one in Sanders 
County, Montana. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791a–825r. 

h. Applicant Contact: Mr. Steve Fry, 
Hydro Projects Manager, Avista Corp., 
1411 E. Mission Ave., PO Box 3727, 
Spokane, Washington 99220–2600, 
(509) 495–4084. 

i. FERC Contact: Mark Carter, (202) 
502–6554, mark.carter@ferc.gov. 

j. Deadline for filing comments, 
motions to intervene, and protest: 
December 26, 2008. 

All documents (original and eight 
copies) should be filed with: Secretary, 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

The Commission’s Rules of Practice 
and Procedure require all interveners 
filing documents with the Commission 
to serve a copy of that document on 
each person whose name appears on the 
official service list for the project. 
Further, if an intervener files comments 
or documents with the Commission 
relating to the merits of an issue that 
may affect the responsibilities of a 
particular resource agency, they must 
also serve a copy of the document on 
that resource agency. A copy of any 
motion to intervene must also be served 
upon each representative of the 
Applicant specified in the particular 
application. 

k. Description of Request: Avista 
Corp. requests Commission approval to 
remove 0.25 acre (in two parcels) from 
the project boundary that are not needed 
for project purposes. These lands have 
been encroached upon by private 
residences. The proposal has been 
approved by 27 signatory groups, 
including: the U.S. Fish & Wildlife 
Service; Montana State Historic 
Preservation Office; Montana Fish, 
Wildlife, and Parks; Montana 
Department of Natural Resources and 
Conservation; Montana Department of 
Environmental Quality; Idaho 
Department of Environmental Quality; 
Idaho Department of Fish and Game; 
and Idaho Department of Parks and 
Recreation. 

l. Locations of the Application: A 
copy of the application is available for 
inspection and reproduction at the 
Commission’s Public Reference Room, 
located at 888 First Street, NE, Room 
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2A, Washington, DC 20426, or by calling 
(202) 502–8371. This filing may also be 
viewed on the Commission’s Web site at 
http://www.ferc.gov using the 
‘‘eLibrary’’ link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. You may also register online 
at http://www.ferc.gov/docs-filing/ 
esubscription.asp to be notified via e- 
mail of new filings and issuances 
related to this or other pending projects. 
For assistance, call 1–866–208–3676 or 
e-mail FERCOnlineSupport@ferc.gov, 
for TTY, call (202) 502–8659. A copy is 
also available for inspection and 
reproduction at the address in item (h) 
above. 

m. Individuals desiring to be included 
on the Commission’s mailing list should 
so indicate by writing to the Secretary 
of the Commission. 

n. Comments, Protests, or Motions to 
Intervene: Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210,.211,.214. In 
determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

o. Any filings must bear in all capital 
letters the title ‘‘COMMENTS’’, 
‘‘PROTEST’’, or ‘‘MOTION TO 
INTERVENE’’, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 

p. Agency Comments: Federal, state, 
and local agencies are invited to file 
comments on the described application. 
A copy of the application may be 
obtained by agencies directly from the 
Applicant. If an agency does not file 
comments within the time specified for 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency’s comments must also be sent to 
the Applicant’s representatives. 

q. Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site at http://www.ferc.gov under the ‘‘e- 
Filing’’ link. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28580 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 13303–000] 

BPUS Generation Development, LLC; 
Notice of Preliminary Permit 
Application Accepted for Filing and 
Soliciting Comments, Motions To 
Intervene and Competing Applications 

November 25, 2008. 
On October 21, 2008, BPUS 

Generation Development, LLC filed an 
application, pursuant to section 4(f) of 
the Federal Power Act (FPA), proposing 
to study the feasibility of the Little 
Potlatch Creek Pumped Storage Project 
to be located in Latah and Nez Perce 
Counties, Idaho. The proposed project 
would be closed loop but would use 
initial and make-up water from the 
Clearwater River. 

The proposed project would consist 
of: (1) An upper earthen dam with a 
height of 260 feet; (2) an upper reservoir 
with a surface area of 138 acres, a 
capacity of 8,775 acre-feet, and a 
maximum pool elevation of 2,850 feet 
msl; (3) a lower earthen dam with a 
height of 230 feet; (4) a lower reservoir 
with a surface area of 105 acres, a 
capacity of 8,775 acre-feet, and a 
maximum pool elevation of 1,490 feet 
msl; (5) four, 13 foot diameter, steel 
lined penstocks of various lengths; (6) 
an underground powerhouse containing 
4 pump/turbine units with a total 
installed capacity of 1,340 MW; ( 7) a 
four mile long, 500 kV transmission line 
and; (8) appurtenant facilities. The 
proposed project would have an annual 
production of 3,830 GWh which would 
be sold to a local utility. 

Applicant Contact: Jeffrey M. Auser, 
BPUS Generation Development, LLC, 
225 Greenfield Parkway, Suite 201, 
Liverpool, NY 13088 (315) 461–8579. 

FERC Contact: Steven Sachs (202) 
502–8666. 

Deadline for filing comments, motions 
to intervene, competing applications 
(without notices of intent), or notices of 
intent to file competing applications: 60 
days from the issuance of this notice. 

Comments, motions to intervene, 
notices of intent and competing 
applications may be filed electronically 
via the internet. See 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site under the 
‘‘e-Filing’’ link. If unable to be filed 
electronically, documents may be paper- 
filed. To paper-file, an original and eight 
copies should be mailed to: Kimberly D. 
Bose, Secretary, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426. 

For more information on how to 
submit these types of filings please go 
to the Commission’s Web site located at 
http://www.ferc.gov/filing- 
comments.asp. More information about 
this project can be viewed or printed on 
the ‘‘eLibrary’’ link of the Commission’s 
Web site at http://www.ferc.gov/docs- 
filing/elibrary.asp. Enter the docket 
number (P–13303) in the docket number 
field to access the document. For 
assistance, call toll-free 1–866–208– 
3372. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28577 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 13304–000] 

BPUS Generation Development, LLC; 
Notice of Preliminary Permit 
Application Accepted for Filing and 
Soliciting Comments, Motions To 
Intervene and Competing Applications 

November 25, 2008. 
On October 21, 2008, BPUS 

Generation Development, LLC filed an 
application, pursuant to section 4(f) of 
the Federal Power Act (FPA), proposing 
to study the feasibility of the Umtanum 
RidgePumped Storage Project to be 
located in Grant, Yakima, and Benton 
Counties, Washington on federal land 
administered by the Department of 
Defense and the Bureau of Land 
Management. The proposed project 
would be closed loop but would use 
initial and make-up water from the 
Columbia River. 

The proposed project would consist 
of: (1) Two upper earthen dams with a 
height of 170 feet and 30 feet 
respectively; (2) an upper reservoir with 
a surface area of 93 acres, a capacity of 
5,390 acre-feet, and a maximum pool 
elevation of 2,390 feet msl; (3) a lower 
earthen dam with a height of 70 feet; (4) 
a lower reservoir with a surface area of 
126 acres, a capacity of 6,490 acre-feet, 
and a maximum pool elevation of 510 
feet msl; (5) four, nine foot diameter, 
steel lined penstocks of various lengths; 
(6) an underground powerhouse 
containing 4 pump/turbine units with a 
total installed capacity of 1,100 MW; ( 
7) a 19.5 mile long, 500 kV transmission 
line and; (8) appurtenant facilities. The 
proposed project would have an annual 
production of 3,148 GWh which would 
be sold to a local utility. 
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Applicant Contact: Jeffrey M. Auser, 
BPUS Generation Development, LLC, 
225 Greenfield Parkway, Suite 201, 
Liverpool, NY 13088 (315) 461–8579. 

FERC Contact: Steven Sachs (202) 
502–8666. 

Deadline for filing comments, motions 
to intervene, competing applications 
(without notices of intent), or notices of 
intent to file competing applications: 60 
days from the issuance of this notice. 

Comments, motions to intervene, 
notices of intent and competing 
applications may be filed electronically 
via the internet. See 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site under the 
‘‘e-Filing’’ link. If unable to be filed 
electronically, documents may be paper- 
filed. To paper-file, an original and eight 
copies should be mailed to: Kimberly D. 
Bose, Secretary, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426. 

For more information on how to 
submit these types of filings please go 
to the Commission’s Web site located at 
http://www.ferc.gov/filing- 
comments.asp. More information about 
this project can be viewed or printed on 
the ‘‘eLibrary’’ link of the Commission’s 
Web site at http://www.ferc.gov/docs- 
filing/elibrary.asp. Enter the docket 
number (P–13304) in the docket number 
field to access the document. For 
assistance, call toll-free 1–866–208– 
3372. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28578 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 13289–000] 

Delaware River Basin Commission; 
Notice of Preliminary Permit 
Application Accepted for Filing and 
Soliciting Comments, Motions To 
Intervene, and Competing Applications 

November 25, 2008. 
On September 22, 2008 and 

supplemented on October 22, 2008, the 
Delaware River Basin Commission filed 
an application, pursuant to section 4(f) 
of the Federal Power Act, proposing to 
study the feasibility of the Blue Marsh 
Dam Hydroelectric Project. The Blue 
Marsh Dam Hydroelectric Project would 
be located on Tulpehocken Creek (a 
tributary of the Schuylkill River) in 
Berks County, Pennsylvania. 

The proposed Blue Marsh Dam 
Hydroelectric project would consist of: 
(1) An existing 98-foot-high, 1,775-foot- 
long rolled earth rock Blue Marsh Dam; 
(2) an existing reservoir having a surface 
area of 1,147 acres, with a storage 
capacity of 22,897 acre-feet and a 
normal water surface elevation of 290- 
feet National Geodetic Vertical Datum 
(NGVD); (3) a proposed 496-foot-long, 
varying in diameter from 4-inches to 10- 
foot horseshoe shape concrete penstock; 
(4) a proposed powerhouse containing 
two 4.16-kilowatt generators; (5) a 
proposed 0.9-mile-long, 12.47-kilovolt 
transmission line; and appurtenant 
facilities. The Blue Marsh Dam 
Hydroelectric Project is estimated to 
have an annual generation of 5.3- 
gigawatt-hours, which would be sold to 
a local utility. 

Applicant Contact: Ms. Carol R. 
Collier, Executive Director, Delaware 
River Basin Commission, 25 State Police 
Drive, P.O. Box 7360–0360, West 
Trenton, NJ 08628–0360, phone (609) 
883–9500, ext. 200. 

FERC Contact: Patricia W. Gillis, 202– 
502–8735. 

Deadline for filing comments, motions 
to intervene, competing applications 
(without notices of intent), or notices of 
intent to file competing applications: 60 
days from the issuance of this notice. 
Comments, motions to intervene, 
notices of intent, and competing 
applications may be filed electronically 
via the Internet. See 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site under the 
‘‘e-Filing’’ link. If unable to be filed 
electronically, documents may be paper- 
filed. To paper-file, an original and eight 
copies should be mailed to: Kimberly D. 
Bose, Secretary, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426. For 
more information on how to submit 
these types of filings please go to the 
Commission’s Web site located at 
http://www.ferc.gov/filing- 
comments.asp. More information about 
this project can be viewed or printed on 
the ‘‘eLibrary’’ link of Commission’s 
Web site at 
http://www.ferc.gov/docs-filing/ 
elibrary.asp. Enter the docket number 
(P–13289) in the docket number field to 
access the document. For assistance, 
call toll-free 1–866–208–3372. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28576 Filed 12–1–08; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. P–6429–005] 

Michael Goodman; Notice of 
Application for Amendment of 
Exemption and Soliciting Comments, 
Motions To Intervene, and Protests 

November 25, 2008. 
Take notice that the following 

hydroelectric application has been filed 
with the Commission and is available 
for public inspection: 

a. Type of Application: Non-capacity 
amendment of exemption to repair fish 
ladder, relocate powerhouse, and widen 
dam. 

b. Project No: 6429–005. 
c. Date Filed: September 10, 2008. 
d. Applicant: Michael Goodman. 
e. Name of Project: Russell Mill Pond 

Project. 
f. Location: The project is located on 

the Eel River in Plymouth County, 
Massachusetts. 

g. Pursuant to: Federal Power Act, 16 
U.S.C. 791a–825r. 

h. Applicant Contact: Mr. Michael 
Goodman, 4 Russell Mills Road, 
Plymouth, MA 02360 (508) 400–9216 

i. FERC Contact: Any questions on 
this notice should be addressed to Mr. 
Steven Sachs at (202) 502–8666. 

j. Deadline for filing comments and or 
motions: December 19, 2008. 

Description of Request: Michael 
Goodman proposes to repair the existing 
fish ladder to operating condition, 
relocate the powerhouse and penstock, 
as well as widen the dam by 
approximately 20 feet. The existing 
penstock channel will be used as an 
emergency spillway 

l. Locations of the Application: A 
copy of the application is available for 
inspection and reproduction at the 
Commission’s Public Reference Room, 
located at 888 First Street, NE, Room 
2A, Washington, DC 20426, or by calling 
(202) 502–8371. This filing may also be 
viewed on the Commission’s Web site at 
http://www.ferc.gov using the 
‘‘eLibrary’’ link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. You may also register online 
at http://www.ferc.gov/docs-filing/ 
esubscription.asp to be notified via e- 
mail of new filings and issuances 
related to this or other pending projects. 
For assistance, call 1–866–208–3372 or 
e-mail FERCOnlineSupport@ferc.gov, 
for TTY, call (202) 502–8659. A copy is 
also available for inspection and 
reproduction at the address in item (h) 
above. 
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m. Individuals desiring to be included 
on the Commission’s mailing list should 
so indicate by writing to the Secretary 
of the Commission. 

n. Comments, Protests, or Motions to 
Intervene: Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

o. Filing and Service of Responsive 
Documents: Any filings must bear in all 
capital letters the title ‘‘COMMENTS’’, 
‘‘RECOMMENDATIONS FOR TERMS 
AND CONDITIONS’’, ‘‘PROTEST’’, OR 
‘‘MOTION TO INTERVENE’’, as 
applicable, and the Project Number of 
the particular application to which the 
filing refers. All documents (original 
and eight copies) should be filed with: 
Kimberly D. Boser, Secretary, Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington DC 20426. 
A copy of any motion to intervene must 
also be served upon each representative 
of the Applicant specified in the 
particular application. 

p. Agency Comments: Federal, state, 
and local agencies are invited to file 
comments on the described application. 
A copy of the application may be 
obtained by agencies directly from the 
Applicant. If an agency does not file 
comments within the time specified for 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency’s comments must also be sent to 
the Applicant’s representatives. 

q. Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site at http://www.ferc.gov under the ‘‘e- 
Filing’’ link. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28572 Filed 12–1–08; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 2009–125] 

Virginia Electric and Power Company; 
Notice of Application for Amendment 
of License and Soliciting Comments, 
Motions To Intervene, and Protests 

November 25, 2008. 
Take notice that the following 

hydroelectric application has been filed 
with the Commission and is available 
for public inspection: 

a. Application Type: Amendment to 
Recreation Plan. 

b. Project No: 2009–125. 
c. Date Filed: November 18, 2008. 
d. Applicant: Virginia Electric and 

Power Company. 
e. Name of Project: Roanoke Rapids 

and Gaston Project. 
f. Location: The project is located on 

the Roanoke River, in Brunswick and 
Mecklenburg Counties, Virginia and 
Halifax, Warren, and Northampton 
Counties, North Carolina. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791a–825r. 

h. Applicant Contact: Mr. Jim 
Thornton, Technical Consultant, 
Dominion Virginia Power, 5000 
Dominion Blvd., 1NE, Glen Allen, VA 
23060, Telephone: (804) 273–3257, and 
e-mail: james.thornton@dom.com. 

i. FERC Contact: Mr. Lorance Yates, 
Telephone: (678) 245–3084, and e-mail: 
lorance.yates@ferc.gov. 

j. Deadline for filing comments, 
motions to intervene, and protest: 
December 26, 2008. 

All documents (original and eight 
copies) should be filed with: Secretary, 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

The Commission’s Rules of Practice 
and Procedure require all interveners 
filing documents with the Commission 
to serve a copy of that document on 
each person whose name appears on the 
official service list for the project. 
Further, if an intervener files comments 
or documents with the Commission 
relating to the merits of an issue that 
may affect the responsibilities of a 
particular resource agency, they must 
also serve a copy of the document on 
that resource agency. A copy of any 
motion to intervene must also be served 
upon each representative of the 
Applicant specified in the particular 
application. 

k. Description of Proposed 
Amendment: Virginia Electric and 
Power Company proposes to place 
fencing to restrict public access to the 

most turbulent waters of the Roanoke 
Rapids powerhouse tailrace. This 
measure, for public safety, would move 
the delineated tailrace bank fishing area 
about 600 feet east along the tailrace 
canal. Anglers would continue to have 
access to the remaining 8,000 linear feet 
of the tailrace canal. Also, at the request 
of the City of Roanoke Rapids, the 
licensee would make improvements to 
the eastern trail access to the tailrace 
canal by either constructing footbridges 
over two small tributaries, where culvert 
pipes have washed out, or replacing the 
culvert pipes. 

l. Locations of the Application: A 
copy of the application is available for 
inspection and reproduction at the 
Commission’s Public Reference Room, 
located at 888 First Street, NE., Room 
2A, Washington, DC 20426, or by calling 
(202) 502–8371. This filing may also be 
viewed on the Commission’s Web site at 
http://www.ferc.gov using the 
‘‘eLibrary’’ link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. You may also register online 
at http://www.ferc.gov/docs-filing/ 
esubscription.asp to be notified via 
e-mail of new filings and issuances 
related to this or other pending projects. 
For assistance, call 1–866–208–3676 or 
e-mail FERCOnlineSupport@ferc.gov, 
for TTY, call (202) 502–8659. A copy is 
also available for inspection and 
reproduction at the address in item (h) 
above. 

m. Individuals desiring to be included 
on the Commission’s mailing list should 
so indicate by writing to the Secretary 
of the Commission. 

n. Comments, Protests, or Motions to 
Intervene: Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

o. Any filings must bear in all capital 
letters the title ‘‘COMMENTS’’, 
‘‘PROTEST’’, or ‘‘MOTION TO 
INTERVENE’’, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 

p. Agency Comments: Federal, state, 
and local agencies are invited to file 
comments on the described application. 
A copy of the application may be 
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obtained by agencies directly from the 
Applicant. If an agency does not file 
comments within the time specified for 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency’s comments must also be sent to 
the Applicant’s representatives. 

q. Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site at http://www.ferc.gov under the 
‘‘e-Filing’’ link. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28579 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings 

November 24, 2008. 
Take notice that the Commission has 

received the following Natural Gas 
Pipeline Rate and Refund Report filings: 

Docket Numbers: RP96–200–201. 
Applicants: CenterPoint Energy Gas 

Transmission Co. 
Description: CenterPoint Energy Gas 

Transmission Company submits a 
negotiated rate agreement between 
CEGT and Southwestern Electric Power. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0140. 
Comment Date: 5 p.m. Eastern Time 

on Monday, December 1, 2008. 
Docket Numbers: RP00–157–022. 
Applicants: Kern River Gas 

Transmission Company. 
Description: Second Refund Report 

Reflecting refunds issued on October 31, 
2008, pursuant to Offer of Settlement 
and Stipulation filed on September 30, 
2008. 

Filed Date: 11/19/2008. 
Accession Number: 20081119–5109. 
Comment Date: 5 p.m. Eastern Time 

on Monday, December 1, 2008. 
Docket Numbers: RP09–87–000. 
Applicants: Southern Star Central Gas 

Pipeline, Inc. 
Description: Annual Operational Flow 

Order Report. 
Filed Date: 11/19/2008. 
Accession Number: 20081119–5126. 
Comment Date: 5 p.m. Eastern Time 

on Monday, December 1, 2008. 
Docket Numbers: RP09–88–000. 
Applicants: ANR Pipeline Company. 
Description: ANT Pipeline Company 

submits Seventh Revised Sheet 76 for 
inclusion in ANR’s FERC Gas Tariff, 
Original Volume 2. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0139. 
Comment Date: 5 p.m. Eastern Time 

on Monday, December 1, 2008. 
Docket Numbers: RP09–89–000. 
Applicants: CenterPoint Energy Gas 

Transmission Co. 
Description: CenterPoint Energy Gas 

Transmission Company submits Sixth 
Revised Sheet 1 et. al. to FERC Gas 
Tariff, Sixth Revised Volume 1, to be 
effective 12/20/08. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0151. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–90–000. 
Applicants: East Tennessee Natural 

Gas, LLC. 
Description: East Tennessee Natural 

Gas, LLC submits Fifth Revised Sheet 1 
et. al to FERC Gas Tariff, Third Revised 
Volume 1, to be effective 1/1/09. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0150. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–91–000. 
Applicants: Northwest Pipeline GP. 
Description: Northwest Pipeline GP 

submits Second Revised Sheet 5 et. al. 
to FERC Gas Tariff, Fourth Revised 
Volume 1. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0148. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–92–000. 
Applicants: Dominion Transmission, 

Inc. 
Description: Dominion Transmission, 

Inc submits Sheet 0, Third Revised 
Sheet 1092 et. al. to FERC Gas Tariff, 
Third Revised Volume 1, to be effective 
12/22/08. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0147. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–93–000. 
Applicants: Southeast Supply Header, 

LLC. 
Description: Southeast Supply 

Header, LLC submits First Revised 
Sheet 323 et. al. to FERC Gas Tariff, 
Original Volume 1, to be effective 
1/1/09. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0146. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–94–000. 
Applicants: Dominion South Pipeline 

Company, LP. 
Description: Dominion South Pipeline 

Company, LP submits First Revised 
Sheet 1062 et al to FERC Gas Tariff, 

Original Volume 1, to be effective 
12/22/08. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0141. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–95–000. 
Applicants: Dominion Cove Point 

LNG, LP. 
Description: Dominion Cove Point 

LNG, LP submits Sheet 0, Fourth 
Revised Sheet 400, and First Revised 
Sheet 407 to FERC Gas Tariff, Original 
Volume 1, to be effective 12/22/08. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0142. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–96–000. 
Applicants: Saltville Gas Storage 

Company L.L.C. 
Description: Saltville Gas Storage 

Company, LLC submits First Revised 
Second Revised Sheet 111A et al. to 
FERC Gas Tariff, Original Volume 1, to 
be effective 1/1/09. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0143. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–97–000. 
Applicants: Algonquin Gas 

Transmission Company. 
Description: Algonquin Gas 

Transmission, LLC submits Third 
Revised Sheet 509 et al. to FERC Gas 
Tariff, Fifth Revised Volume 1, to be 
effective 1/1/09. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0144. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–98–000. 
Applicants: Texas Eastern 

Transmission LP. 
Description: Texas Eastern 

Transmission, LP submits Second 
Revised Sheet 512C et al. to FERC Gas 
Tariff, Seventh Revised Volume 1, to be 
effective 1/1/09. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0145. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–99–000. 
Applicants: Egan Hub Storage, LLC. 
Description: Egan Hub Storage, LLC 

submits Fourth Revised Sheet 109 et al. 
to its FERC Gas Tariff, First Revised 
Volume 1, to be effective 1/1/09. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0149. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 2, 2008. 
Docket Numbers: RP09–100–000. 
Applicants: Maritimes & Northeast 

Pipeline, L.L.C. 
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Description: Maritimes & Northeast 
Pipeline, LLC submits Second Revised 
Sheet 138 et al. to FERC Gas Tariff, First 
Revised Volume 1, to be effective 1/1/ 
09. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–0191. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 3, 2008. 
Docket Numbers: RP09–101–000. 
Applicants: Gas Transmission 

Northwest Corporation. 
Description: Gas Transmission 

Northwest Corp. submits Sixteenth 
Revised Sheet 4 to be part of its FERC 
Gas Tariff, Third Revised Volume 1–A. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–0192. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 3, 2008. 
Docket Numbers: RP09–102–000. 
Applicants: Kern River Gas 

Transmission Company. 
Description: Kern River Gas 

Transmission Co. submits First Revised 
Nineteenth Revised Sheet 5 et al. to its 
FERC Gas Tariff, Second Revised 
Volume 1, to be effective 1/1/09. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–0193. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 3, 2008. 
Any person desiring to intervene or to 

protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214) on or before 5 p.m. Eastern 
time on the specified comment date. It 
is not necessary to separately intervene 
again in a subdocket related to a 
compliance filing if you have previously 
intervened in the same docket. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Anyone filing a motion to intervene or 
protest must serve a copy of that 
document on the Applicant. In reference 
to filings initiating a new proceeding, 
interventions or protests submitted on 
or before the comment deadline need 
not be served on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http:// 
www.ferc.gov. To facilitate electronic 
service, persons with Internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
should submit an original and 14 copies 
of the intervention or protest to the 
Federal Energy Regulatory Commission, 
888 First St. NE., Washington, DC 
20426. 

The filings in the above proceedings 
are accessible in the Commission’s 
eLibrary system by clicking on the 
appropriate link in the above list. They 
are also available for review in the 
Commission’s Public Reference Room in 
Washington, DC. There is an 
eSubscription link on the Web site that 
enables subscribers to receive e-mail 
notification when a document is added 
to a subscribed dockets(s). For 
assistance with any FERC Online 
service, please e-mail 
FERCOnlineSupport@ferc.gov. or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Nathaniel J. Davis, Sr. 
Deputy Secretary. 
[FR Doc. E8–28517 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings #1 

November 24, 2008. 
Take notice that the Commission 

received the following electric corporate 
filings: 

Docket Numbers: EC08–78–000. 
Applicants: Duke Energy Ohio, Inc., 

Cinergy Corp., Cinergy Power 
Investments, Inc., Generating Facility 
LLCs. 

Description: Status Report and 
Amendment to Application of Cinergy 
Corporation, et al. 

Filed Date: 11/17/2008. 
Accession Number: 20081117–5153. 
Comment Date: 5 p.m. Eastern Time 

on Monday, December 8, 2008. 
Docket Numbers: EC09–24–000. 
Applicants: Noble Altona Windpark, 

LLC, Noble Chateaugay Windpark, LLC, 
Noble Wethersfield Windpark, LLC, 
Noble Environmental Power 2008 Hold 
Co., EFS Noble II, LLC, GE Capital 
Markets, Inc. 

Description: Application of Noble 
Altona Windpark, LLC, et al. for 
Authorization of Transaction, Request 
for Waivers of Filing Requirements, 
Confidential Treatment of Transaction 
Documents and Request for Expedited 
Consideration. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–5144. 
Comment Date: 5 p.m. Eastern Time 

on Friday, December 12, 2008. 

Docket Numbers: EC09–25–000. 
Applicants: MidAmerican Energy 

Company, Constellation Power Source 
Generation LLC, Safe Harbor Water 
Power Corp. 

Description: Joint Application of 
MidAmerican Energy Holdings 
Company, et al. for Authorization Under 
Section 203 of the FPA, Request for 
Waiver of Certain Commission 
Requirements, and Requests for 
Confidential Treatment and Expedited 
Treatment. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–5146. 
Comment Date: 5 p.m. Eastern Time 

on Friday, December 12, 2008. 
Take notice that the Commission 

received the following electric rate 
filings: 

Docket Numbers: ER98–4159–015; 
ER04–268–012; ER06–398–009; ER06– 
399–009; ER07–157–005. 

Applicants: Duquesne Light 
Company; Duquesne Power, LLC; 
Duquesne Keystone, LLC; Duquesne 
Conemaugh, LLC; Macquarie Cook 
Power, Inc. 

Description: Notice of Change in 
Status of Duquesne Light Company, et 
al. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–5081. 
Comment Date: 5 p.m. Eastern Time 

on Friday, December 12, 2008. 
Docket Numbers: ER01–1403–009; 

ER01–2968–010; ER01–845–008; ER04– 
366–007; ER05–1122–006; ER06–1443– 
005; ER08–107–003. 

Applicants: FirstEnergy Operating 
Companies; FirstEnergy Solutions Corp.; 
FirstEnergy Generation Corporation; 
Jersey Central Power & Light Co.; 
FirstEnergy Nuclear Generation 
Corporation; Pennsylvania Power 
Company; FirstEnergy Generation 
Mansfield Unit 1. 

Description: Report of FirstEnergy 
Service Company In Compliance With 
Order Issued on October 17, 2008. 

Filed Date: 11/17/2008. 
Accession Number: 20081117–5189. 
Comment Date: 5 p.m. Eastern Time 

on Monday, December 8, 2008. 
Docket Numbers: ER01–1529–012; 

ER01–1527–012. 
Applicants: Nevada Power Company, 

Sierra Pacific Power Company. 
Description: Nevada Power Co. & 

Sierra Pacific Power Co. submit notice 
of non-material change in status. 

Filed Date: 11/19/2008. 
Accession Number: 20081124–0314. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER06–635–004; 

ER06–634–004; ER95–1007–023. 
Applicants: Edgecombe Genco, LLC; 

Spruance Genco, LLC. 
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Description: Edgecombe Genco, LLC 
et al. affirms that they have not erected 
barriers to entry in the relevant market 
and will not erect barriers to entry in the 
relevant market. 

Filed Date: 11/19/2008. 
Accession Number: 20081124–0206. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER06–758–005. 
Applicants: Chambers Cogeneration, 

Limited Partnership. 
Description: Chambers Cogeneration 

Limited Partnership affirms that they 
have not erected barriers to entry in the 
relevant market and will not erect 
barriers to entry in the relevant market. 

Filed Date: 11/19/2008. 
Accession Number: 20081124–0207. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER07–1372–013. 
Applicants: Midwest Independent 

Transmission System. 
Description: Readiness Recertification 

in compliance with the Commission’s 
February 25, 2008 Order. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–5166. 
Comment Date: 5 p.m. Eastern Time 

on Monday, December 1, 2008. 
Docket Numbers: ER08–394–005. 
Applicants: Midwest Independent 

Transmission System. 
Description: Midwest Independent 

Transmission System Operator, Inc. 
submits proposed revisions to its Open 
Access Transmission and Energy 
Markets Tariff. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0130. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER08–394–006. 
Applicants: Midwest Independent 

Transmission System. 
Description: Midwest Independent 

Transmission System Operator, Inc. 
submits proposed revisions to its Open 
Access Transmission and Energy 
Markets Tariff to comply with FERC’s 
10/20/08 Order. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0131. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER08–394–007. 
Applicants: Midwest Independent 

Transmission System. 
Description: Midwest Independent 

Transmission System Operator, Inc. 
submits proposed revisions to its Open 
Access Transmission and Energy 
Markets Tariff to comply with FERC’s 
10/20/08 order under ER08–394. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0132. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 

Docket Numbers: ER09–215–001. 
Applicants: Pittsfield Generating 

Company, L.P. 
Description: Pittsfield Generating 

Company, LP submits the Commission 
proposed revisions to its FERC Electric 
Original Volume 1 to reflect a change in 
Pittsfield’s Agent under the tariff to 
become effective 1/1/09. 

Filed Date: 11/18/2008. 
Accession Number: 20081121–0162. 
Comment Date: 5 p.m. Eastern Time 

on Monday, December 1, 2008. 
Docket Numbers: ER09–309–000. 
Applicants: New York Independent 

System Operator, Inc. 
Description: New York Independent 

System Operator, Inc. et al. submits 
executed standard large generator 
interconnection agreement among the 
NYISO, NYSEG, and the Developer, the 
Sheldon Energy LLC. 

Filed Date: 11/18/2008. 
Accession Number: 20081121–0160. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 9, 2008. 
Docket Numbers: ER09–310–000. 
Applicants: Midwest Independent 

Transmission System. 
Description: Midwest Independent 

Transmission System Operator, Inc. et 
al. submits proposed revisions to 
Section 5.2 and Appendix B of the 
Congestion Management Process of their 
Joint Operating Agreements. 

Filed Date: 11/18/2008. 
Accession Number: 20081121–0163. 
Comment Date: 5 p.m. Eastern Time 

on Tuesday, December 9, 2008. 
Docket Numbers: ER09–311–000. 
Applicants: LANXESS Energy LLC. 
Description: LANXESS Energy LLC 

submits Petition for Acceptance of 
Initial Tariff, Waivers, and Blanket 
Authority, FERC Electric Tariff, Original 
Volume 1. 

Filed Date: 11/21/2008. 
Accession Number: 20081124–0160. 
Comment Date: 5 p.m. Eastern Time 

on Friday, December 12, 2008. 
Docket Numbers: ER09–312–000. 
Applicants: LANXESS Corporation. 
Description: LANXESS Corporation 

submits a Petition for Acceptance of 
Initial Tariff, Waivers, and Blanket 
Authority, FERC Electric Tariff, Original 
Volume 1. 

Filed Date: 11/21/2008. 
Accession Number: 20081124–0161. 
Comment Date: 5 p.m. Eastern Time 

on Friday, December 12, 2008. 
Docket Numbers: ER09–313–000. 
Applicants: Niagara Mohawk Power 

Corporation. 
Description: Niagara Mohawk Power 

Corp submits executed cost sharing 
agreement with Nine Mile Point Nuclear 
Station, LLC et al. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0128. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER09–314–000. 
Applicants: Direct Energy Business, 

LLC. 
Description: Direct Energy Business, 

LLC submits notice of succession to 
notify FERC of a corporate name change. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0129. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER09–315–000. 
Applicants: Consolidated Edison Co. 

of New York, Inc. 
Description: Consolidated Edison Co. 

of New York, Inc. submits notices of 
Cancellation for power sales service 
agreements. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0135. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER09–316–000. 
Applicants: Consolidated Edison Co. 

of New York, Inc. 
Description: Consolidated Edison Co. 

of New York, Inc. submits Notices of 
Cancellation for service agreements for 
the Wholesale Sale of Electricity etc. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0134. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER09–317–000. 
Applicants: MidAmerican Energy 

Company. 
Description: MidAmerican Energy Co. 

submits First Revised Sheet No. 2 to 
FERC Electric Tariff, Second Revised 
Volume No. 8, to be effective 12/29/08. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0133. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: ER09–320–000. 
Applicants: PJM Interconnection, 

L.L.C. 
Description: PJM Interconnection, 

LLC submits an executed 
interconnection service with WM 
Renewable Energy, LLC et al. 

Filed Date: 11/21/2008. 
Accession Number: 20081124–0159. 
Comment Date: 5 p.m. Eastern Time 

on Friday, December 12, 2008. 
Docket Numbers: ER09–321–000. 
Applicants: California Independent 

System Operator C. 
Description: California Independent 

System Operator Corporation submits 
an executed Amended and Restated 
Metered Subsystem Agreement with the 
City of Vernon, California. 

Filed Date: 11/20/2008. 
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Accession Number: 20081124–0317. 
Comment Date: 5 p.m. Eastern Time 

on Thursday, December 11, 2008. 
Take notice that the Commission 

received the following electric securities 
filings: 

Docket Numbers: ES09–11–000. 
Applicants: Southwestern Electric 

Power Company. 
Description: Application Under 

Section 204 of the Federal Power Act to 
Issue Securities. 

Filed Date: 11/20/2008. 
Accession Number: 20081120–5111. 
Comment Date: 5 p.m. Eastern Time 

on Thursday, December 11, 2008. 
Take notice that the Commission 

received the following open access 
transmission tariff filings: 

Docket Numbers: OA08–122–001. 
Applicants: Tampa Electric Company. 
Description: Tampa Electric Co 

submits Substitute Revised Sheet No. 23 
to FERC Electric Tariff, Third Revised 
Volume No. 4 to be effective 7/23/08. 

Filed Date: 11/19/2008. 
Accession Number: 20081120–0142. 
Comment Date: 5 p.m. Eastern Time 

on Wednesday, December 10, 2008. 
Docket Numbers: OA08–127–000. 
Applicants: Avista Corporation. 
Description: Avista Corporation’s 

Errata to the September 5, 2008 
Compliance Filing. 

Filed Date: 11/20/2008. 
Accession Number: 20081120–5134. 
Comment Date: 5 p.m. Eastern Time 

on Thursday, December 11, 2008. 
Docket Numbers: OA08–93–002. 
Applicants: South Carolina Electric & 

Gas Company. 
Description: Order No. 890–A 

Compliance Filing. 
Filed Date: 11/20/2008. 
Accession Number: 20081120–5113. 
Comment Date: 5 p.m. Eastern Time 

on Thursday, December 11, 2008. 
Docket Numbers: OA08–95–002. 
Applicants: Alcoa Power Generating 

Inc.—Yadkin. 
Description: Yadkin Division of Alcoa 

Power Generating Inc submits First 
Revised Sheet 286 et al. to FERC Electric 
Tariff, First Revised Volume 3 for 
Schedules 4 and 9 of its Open Access 
Transmission Tariff in compliance with 
Order 890 & 890–A. 

Filed Date: 11/20/2008. 
Accession Number: 20081124–0157. 
Comment Date: 5 p.m. Eastern Time 

on Thursday, December 11, 2008. 
Take notice that the Commission 

received the following public utility 
holding company filings: 

Docket Numbers: PH09–4–000. 
Applicants: Texas Transmission 

Holdings Corporation, Texas 
Transmission Investment LLC. 

Description: FERC 65 Waiver 
Notification of Texas Transmission 
Holdings Corporation and Texas 
Transmission Investment LLC. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–5112. 
Comment Date: 5 p.m. Eastern Time 

on Friday, December 12, 2008. 
Take notice that the Commission 

received the following electric 
reliability filings: 

Docket Numbers: RR06–1–018; RR07– 
7–006. 

Applicants: North American Electric 
Reliability Corp. 

Description: Further Status Report of 
the North American Electric Reliability 
Corporation and Western Electricity 
Coordinating Council in Response to 
Paragraph 226 of March 21 2008 
Commission Order under RR06–1, et al. 

Filed Date: 11/21/2008. 
Accession Number: 20081121–5110. 
Comment Date: 5 p.m. Eastern Time 

on Thursday, December 11, 2008. 
Any person desiring to intervene or to 

protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214) on or before 5 p.m. Eastern 
time on the specified comment date. It 
is not necessary to separately intervene 
again in a subdocket related to a 
compliance filing if you have previously 
intervened in the same docket. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Anyone filing a motion to intervene or 
protest must serve a copy of that 
document on the Applicant. In reference 
to filings initiating a new proceeding, 
interventions or protests submitted on 
or before the comment deadline need 
not be served on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http:// 
www.ferc.gov. To facilitate electronic 
service, persons with Internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
should submit an original and 14 copies 
of the intervention or protest to the 
Federal Energy Regulatory Commission, 
888 First St. NE., Washington, DC 
20426. 

The filings in the above proceedings 
are accessible in the Commission’s 

eLibrary system by clicking on the 
appropriate link in the above list. They 
are also available for review in the 
Commission’s Public Reference Room in 
Washington, DC. There is an 
eSubscription link on the Web site that 
enables subscribers to receive e-mail 
notification when a document is added 
to a subscribed dockets(s). For 
assistance with any FERC Online 
service, please e-mail 
FERCOnlineSupport@ferc.gov or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28561 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP08–429–000] 

Kern River Gas Transmission 
Company; Notice of Availability of the 
Environmental Assessment for the 
Proposed 2010 Expansion Project 

November 24, 2008. 
The staff of the Federal Energy 

Regulatory Commission (FERC or 
Commission) has prepared an 
environmental assessment (EA) on the 
natural gas transmission facilities 
proposed by Kern River Gas 
Transmission Company (Kern River) in 
the above-referenced docket. 

The EA was prepared to satisfy the 
requirements of the National 
Environmental Policy Act of 1969 
(NEPA). The FERC staff concludes that 
approval of the proposed project, with 
appropriate mitigating measures, would 
not constitute a major federal action 
significantly affecting the quality of the 
human environment. 

The EA assesses the potential 
environmental effects of the 
construction and operation of Kern 
River’s proposed 2010 Expansion 
Project. The 2010 Expansion Project 
would consist of: (a) Installing one new 
Solar Titan 130 (ISO-rated 20,500- 
horsepower) gas-driven compressor unit 
and restaging five compressor units at 
the existing Muddy Creek Compressor 
Station in Lincoln County, Wyoming; 
(b) restaging two compressor units at the 
existing Painter Compressor Station in 
Uinta County, Wyoming; and (c) 
installing additional metering facilities 
at the Opal Meter Station in Lincoln 
County, Wyoming and at the Kramer 
Junction Meter Station in San 
Bernardino County, California. In 
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1 Interventions may also be filed electronically via 
the Internet in lieu of paper. See the previous 
discussion on filing comments electronically. 

addition, Kern River would upgrade 
cathodic protection of the system within 
high consequence areas and undertake 
minor equipment modifications at 
existing facilities under its blanket 
authorization. Kern River would also 
increase the maximum allowable 
operating pressure (MAOP) of 1,680 
miles of pipeline (including 300 miles 
that is jointly owned by Kern River and 
Mojave Pipeline Company) from 1,200 
pounds per square inch gauge (psig) to 
1,333 psig and increase the MAOP of 
the meter stations and compressor 
stations along its system from 1,250 psig 
to 1,350 psig. Kern River would 
undertake the construction tasks related 
to the MAOP increase pursuant to its 
blanket authority. The proposed 
modifications (the 2010 Expansion 
Project) would increase summer design 
capacity on Kern River’s system from 
1,731,126 dekatherms per day (Dth/d) to 
1,876,126 Dth/d. 

The EA has been placed in the public 
files of the FERC. A limited number of 
copies of the EA are available for 
distribution and public inspection at: 
Federal Energy Regulatory Commission, 
Public Reference Room, 888 First Street, 
NE., Room 2A, Washington, DC 20426, 
(202) 502–8371. 

Copies of the EA have been mailed to 
federal, state, and local agencies; public 
interest groups; interested individuals; 
newspapers and libraries in the project 
area; Native American groups; and 
parties to this proceeding. Any person 
wishing to comment on the EA may do 
so. To ensure consideration prior to a 
Commission decision on the proposal, it 
is important that we receive your 
comments before the date specified 
below. 

Please note that the Commission 
strongly encourages electronic filing of 
any comments or interventions or 
protests to this proceeding. See Title 18 
of the Code of Federal Regulations, Part 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Internet Web site 
at http://www.ferc.gov under the link to 
‘‘Documents and Filings’’ and ‘‘eFiling.’’ 
eFiling is a file attachment process and 
requires that you prepare your 
submission in the same manner as you 
would if filing on paper, and save it to 
a file on your computer’s hard drive. 
New eFiling users must first create an 
account by clicking on ‘‘Sign up’’ or 
‘‘eRegister.’’ You will be asked to select 
the type of filing you are making. This 
filing is considered a ‘‘Comment on 
Filing.’’ In addition, there is a ‘‘Quick 
Comment’’ option available, which is an 
easy method for interested persons to 
submit text-only comments on a project. 
The Quick Comment User Guide can be 
viewed at http://www.ferc.gov/docs- 

filing/efiling/quick-comment-guide.pdf. 
Quick Comment does not require a 
FERC eRegistration account; however, 
you will be asked to provide a valid 
email address. All comments submitted 
under either eFiling or the Quick 
Comment option are placed in the 
public record for the specified docket. 

If you are filing written comments, 
please carefully follow these 
instructions to ensure that your 
comments are received in time and 
properly recorded: 

• Send an original and two copies of 
your comments to: Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Room 1A, Washington, DC 20426; 

• Reference Docket No. CP08–429– 
000; 

• Label one copy of the comments for 
the attention of the Gas Branch 1, PJ– 
11.1; and 

• Mail your comments so that they 
will be received in Washington, DC on 
or before December 24, 2008. 

Comments will be considered by the 
Commission but will not serve to make 
the commentor a party to the 
proceeding. Any person seeking to 
become a party to the proceeding must 
file a motion to intervene pursuant to 
Rule 214 of the Commission’s Rules of 
Practice and Procedures (18 CFR 
385.214).1 Only intervenors have the 
right to seek rehearing of the 
Commission’s decision. 

Affected landowners and parties with 
environmental concerns may be granted 
intervenor status upon showing good 
cause by stating that they have a clear 
and direct interest in this proceeding 
which would not be adequately 
represented by any other parties. You do 
not need intervenor status to have your 
comments considered. 

Additional information about the 
project is available from the 
Commission’s Office of External Affairs, 
at 1–866–208–FERC or on the FERC 
Internet Web site (http://www.ferc.gov) 
using the eLibrary link. Click on the 
eLibrary link, click on ‘‘General Search’’ 
and enter the docket number excluding 
the last three digits in the Docket 
Number field (i.e., CP08–429). Be sure 
you have selected an appropriate date 
range. For assistance, please contact 
FERC Online Support at 
FercOnlineSupport@ferc.gov or toll free 
at 1–866–208–3676, or for TTY, contact 
(202) 502–8659. The eLibrary link also 
provides access to the texts of formal 
documents issued by the Commission, 
such as orders, notices, and 
rulemakings. 

In addition, the Commission offers a 
free service called eSubscription which 
allows you to keep track of all formal 
issuances and submittals in specific 
dockets. This can reduce the amount of 
time you spend researching proceedings 
by automatically providing you with 
notification of these filings, document 
summaries and direct links to the 
documents. To register for this service, 
go to the eSubscription link on the 
FERC Internet Web site (http:// 
www.ferc.gov/esubscribenow.htm). 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28488 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket Nos. ER07–1409–000, EL02–30–000, 
TX07–2–000] 

Nevada Power Company; Notice of 
Filing 

November 25, 2008. 
Take notice that on January 3, 2008, 

the Nevada Power Company (Nevada 
Power) filed a Notice of Approval of 
Settlement by the U.S. Bankruptcy 
Court for the Southern District of New 
York in the above-captioned proceeding. 
On December 28, 2007, the Commission 
approved the settlement as uncontested, 
subject to Nevada Power and the Sierra 
Pacific Power Company (collectively, 
the Nevada Companies) filing this 
notice. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. Anyone filing a motion 
to intervene or protest must serve a copy 
of that document on the Applicant and 
all the parties in this proceeding. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
‘‘eFiling’’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
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888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
‘‘eLibrary’’ link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Comment Date: 5 p.m. Eastern Time 
on December 10, 2008. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28575 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket Nos. RM08–3–002] 

North American Electric Reliability 
Corporation; Notice of Filing 

November 24, 2008. 
Take notice that on November 17, 

2008, the North American Electricity 
Reliability Corporation (NERC) filed a 
compliance filing, requiring NERC to 
submit a timeline for developing and 
filing a modification to Requirement 
R9.3.5 of Reliability Standard NUC– 
001–1, pursuant to paragraph 107 of the 
Commission’s Order No. 716. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. Anyone filing a motion 
to intervene or protest must serve a copy 
of that document on the Applicant and 
all the parties in this proceeding. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
‘‘eFiling’’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 

Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
‘‘eLibrary’’ link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Comment Date: 5 p.m. Eastern Time 
on December 8, 2008. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28487 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Docket Nos. EL07–56–006; EL07–58–006] 

Virginia State Corporation 
Commission; Notice of Filing 

November 25, 2008. 
Take notice that on November 7, 

2008, the Virginia State Corporation 
Commission filed its Confidentiality 
Certification, pursuant to section 
18.17.4 of the Operating Agreement of 
the PJM Interconnection, L.L.C. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. On or before the 
comment date, it is not necessary to 
serve motions to intervene or protests 
on persons other than the Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
‘‘eFiling’’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 

888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
‘‘eLibrary’’ link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Comment Date: 5 p.m. Eastern Time 
on December 9, 2008. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28574 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP09–24–000] 

Columbia Gulf Transmission 
Company; Notice of Request Under 
Blanket Authorization 

November 24, 2008. 
Take notice that on November 21, 

2008, Columbia Gulf Transmission 
Company (Columbia Gulf), 5151 San 
Felipe, Suite 2500, Houston, Texas 
77056, filed a prior notice request 
pursuant to sections 157.205 and 
157.216 of the Commission’s regulations 
under the Natural Gas Act (NGA) for 
authorization to abandon by sale, 
pursuant to Columbia Gulf’s blanket 
certificate issued in Docket No. CP83– 
496–000, certain offshore natural gas 
facilities to Petroleum Fuels Offshore, 
LLC (Petroleum Fuels). Columbia Gulf 
also requests permission and approval 
to abandon the service provided through 
the subject facilities, all as more fully 
set forth in the application, which is on 
file with the Commission and open to 
public inspection. The filing may also 
be viewed on the Web at http:// 
www.ferc.gov using the ‘‘eLibrary’’ link. 
Enter the docket number excluding the 
last three digits in the docket number 
field to access the document. For 
assistance, contact FERC at 
FERCOnlineSupport@ferc.gov or call 
toll-free, (866) 208–3676 or TTY, (202) 
502–8659. 

Specifically, Columbia Gulf proposes 
to abandon by sale to Petroleum Fuels 
certain offshore facilities known as the 
West Cameron 426 System, as well as 
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rights-of-way and appurtenances 
(Facilities). Columbia Gulf states that 
the Facilities consist of approximately 
16.3 miles of 6-inch pipeline and 
appurtenances; and Measuring Station 
Number 683 and appurtenances. 
Columbia Gulf states that the only 
services currently being provided 
through the Facilities and the service for 
which Columbia Gulf seeks 
abandonment approval are currently 
provided to Texon L.P. and Louis 
Dreyfus Energy Services, LP. Columbia 
Gulf asserts that it does not propose 
abandonment of service to either 
customer and Petroleum Fuels has 
agreed to assume any obligation that 
Columbia Gulf may have to provide 
service to customers receiving service 
through the Facilities. Columbia Gulf 
states that retaining the Facilities is 
inconsistent with its primary business 
of transporting natural gas onshore; the 
Facilities are no longer an integral part 
of its onshore transmission system; the 
abandonment will reduce its current 
operation and maintenance expense, as 
well as eliminate future capital 
expenditures for repair or replacement 
of the Facilities; and the needs of its 
current and future customers can better 
be serviced through a divesture of these 
offshore facilities. Columbia Gulf asserts 
that the Facilities will be sold for a 
negotiated amount of $3 million. 

Any questions regarding the 
application should be directed to 
Fredric J. George, Lead Counsel, 
Columbia Gulf Transmission Company, 
PO Box 1273, Charleston, West Virginia 
25325–1273, at (304) 357–2359. 

Any person may, within 60 days after 
the issuance of the instant notice by the 
Commission, file pursuant to Rule 214 
of the Commission’s Procedural Rules 
(18 CFR 385.214) a motion to intervene 
or notice of intervention. Any person 
filing to intervene or the Commission’s 
staff may, pursuant to section 157.205 of 
the Commission’s regulations under the 
NGA (18 CFR 157.205) file a protest to 
the request. If no protest is filed within 
the time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for protest. If a protest is 
filed and not withdrawn within 30 days 
after the time allowed for filing a 
protest, the instant request shall be 
treated as an application for 
authorization pursuant to section 7 of 
the NGA. 

The Commission strongly encourages 
electronic filings of comments, protests, 
and interventions via the internet in lieu 
of paper. See 18 CFR 385.2001(a) (1) (iii) 
and the instructions on the 

Commission’s Web site (http:// 
www.ferc.gov) under the ‘‘e-Filing’’ link. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28489 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP06–5–012] 

Empire Pipeline, Inc.; Notice of Tariff 
Filing 

November 25, 2008. 
Take notice that on November 24, 

2008, Empire Pipeline, Inc. (EPI), filed 
in Docket No. CP06–5–012, Revised 
Original Sheet No. 218 of its FERC Gas 
Tariff, Original Volume No. 1. EPI’s 
filing states that the filing is being made 
to revise its initial Compressor Fuel 
Factor found in GT&C section 23.2. 

EPI explains that since its facilities 
will now go into service in early 
December 2008 instead of November, it 
anticipates that compressor fuel will be 
consumed in December proposing an 
initial Compressor Fuel Factor of 0.21 
percent. Empire requests that an order 
be issued on or before December 2, 
2008. 

EPI states that copies of this filing 
were served upon its customers, 
interested state commissions and the 
parties on the official service list 
compiled by the Secretary in this 
proceeding. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 

‘‘eFiling’’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible online at 
http://www.ferc.gov, using the 
‘‘eLibrary’’ link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Comment Date: 5 p.m. Eastern Time 
on Monday, December 1, 2008. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28583 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. AD08–11–000] 

Ensuring Dam Safety in the United 
States; Supplemental Notice of 
Technical Conference 

November 24, 2008. 
As announced in the ‘‘Notice of 

Technical Conference’’ issued on 
October 29, 2008, a technical conference 
will be held on December 5, 2008, from 
9 a.m. to 1 p.m. (EST) in the 
Commission Meeting Room at the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. The conference will be open for 
the public to attend and advance 
registration is not required. Members of 
the Commission will attend and 
participate in the conference. 

The purpose of this conference is to 
explore issues related to dam safety 
with federal, state and industry dam 
safety representatives. Specifically, the 
participants will discuss the major 
components of the FERC Dam Safety 
Program as well as current state and 
industry assistance efforts. They will 
also explore the challenges facing state 
dam safety offices to identify needed 
technical and resource assistance. The 
agenda for this conference is attached. 

This conference will be transcribed. 
Transcripts of the conference will be 
immediately available for a fee from 
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Ace-Federal Reporters, Inc. (202–347– 
3700 or1–800–336–6646). A free 
Webcast of the conference is also 
available through http://www.ferc.gov. 
Anyone with Internet access who 
desires to listen to this event can do so 
by navigating to http://www.ferc.gov’s 
Calendar of Events and locating this 
event in the Calendar. The event will 
contain a link to its Webcast. The 
Capitol Connection provides technical 
support for the Webcasts and offers the 
option of listening to the meeting via 
phone-bridge for a fee. If you have any 
questions, visit http:// 
www.CapitolConnection.org or call 703– 
993–3100. The transcripts will be 
available for free on the Commission’s 
eLibrary system and on the Calendar of 
Events approximately one week after the 
conference. 

Commission conferences are 
accessible under section 508 of the 
Rehabilitation Act of 1973. For 
accessibility accommodations, please 
send an e-mail to accessibility@ferc.gov 
or call toll free 1–866–208–3372 (voice) 
or (202) 208–1659 (TTY), or send a FAX 
to 202–208–2106 with the required 
accommodations. 

For more information about this 
conference, please contact: Natalie 
Leech, (202) 502–6396, 
natalie.leech@ferc.gov or Sarah 
McKinley, (202) 502–8368, 
sarah.mckinley@ferc.gov. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28490 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP08–458–000] 

UGI LNG, Inc.; Notice of Technical 
Conference 

November 25, 2008. 
On Thursday, December 11, 2008, at 

9 a.m. (EST), staff of the Office of Energy 
Projects will convene an engineering 
design and technical conference 
regarding the proposed Temple LNG 
Storage Expansion Project. The 
conference will be held at Federal 
Energy Regulator Commission (FERC) 
headquarters in Washington, District of 
Columbia. The FERC headquarters 
building is located at 888 First Street, 
NE., Washington, DC. 

In view of the nature of critical energy 
infrastructure information and security 
issues to be explored, the cryogenic 
conference will not be open to the 

public. Attendance at this conference 
will be limited to existing parties to the 
proceeding (anyone who has 
specifically requested to intervene as a 
party) and to representatives of 
interested Federal, State, and local 
agencies. Any person planning to attend 
the December 11th cryogenic conference 
must register by close of business on 
Tuesday, December 9th, 2008. 
Registrations may be submitted either 
online at http://www.ferc.gov/whats- 
new/registration/cryo-conf-form.asp or 
by faxing a copy of the form (found at 
the referenced online link) to 202–208– 
0353. All attendees must sign a non- 
disclosure statement prior to entering 
the conference. For additional 
information regarding the cryogenic 
conference, please contact Thach 
Nguyen at 202–502–6364. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. E8–28573 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–8747–5] 

Clean Water Act Section 303(d): 
Availability of List Decisions 

AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of Availability. 

SUMMARY: This notice announces the 
availability of EPA’s response to public 
comments concerning EPA’s July 17, 
2008 public notice announcing the 
availability of EPA’s decision to add 
Corpus Christi Bay (Segment 2481) to 
the Texas 2008 section 303(d) list. 

On July 17, 2008 EPA published a 
notice in the Federal Register at 73 FR 
41069 providing the public the 
opportunity to review its decision to 
add Corpus Christi Bay to the Texas 
2008 section 303(d) list as required by 
EPA’s public participation regulations 
(40 CFR part 25). Based on its review of 
public comments received in response 
to this public notice, EPA has decided 
to maintain the listing of Corpus Christi 
Bay on the State’s 303(d) list but has 
amended the scope of the listing to 
geographically define the impairment as 
restricted to only the Ropes Park and 
Cole Park Beach portions of Corpus 
Christi Bay as presently delineated by 
the Texas Beach Watch Program. 
Likewise, EPA has re-categorized the 
listing of the Ropes Park and Cole Park 
Beach portions of Corpus Christi Bay in 
category 5c of the State’s integrated 
report. The basis for these decisions is 

described in EPA’s response to public 
comments and EPA’s letter, dated 
November 12, 2008, to Mr. Mark 
Vickery, Executive Director, Texas 
Commission on Environmental Quality 
(TCEQ). 

ADDRESSES: Copies of EPA’s 
responsiveness summary: ‘‘EPA 
Response to Public Comments on EPA’s 
Decision to Place Corpus Christi Bay on 
the Texas 303(d) List’’ and the above 
referenced letter to Mr. Mark Vickery, 
TCEQ, can be obtained at EPA Region 
6’s Web site at http://www.epa.gov/ 
region6/water/npdes/tmdl/index.htm, or 
by writing or calling Ms. Diane Smith, 
Water Quality Protection Division, U.S. 
Environmental Protection Agency 
Region 6, 1445 Ross Ave., Dallas, TX 
75202–2733, telephone (214) 665–2145, 
facsimile (214) 665–6490, or e-mail: 
smith.diane@epa.gov. Underlying 
documents from the administrative 
record for these decisions are available 
for public inspection at the above 
address. Please contact Ms. Smith to 
schedule an inspection. 
FOR FURTHER INFORMATION CONTACT: 
Diane Smith at (214) 665–2145. 
SUPPLEMENTARY INFORMATION: Section 
303(d) of the Clean Water Act (CWA) 
requires that each state identify those 
waters for which existing technology- 
based pollution controls are not 
stringent enough to attain or maintain 
state water quality standards. For those 
waters, states are required to establish 
Total Maximum Daily Loads (TMDLs) 
according to a priority ranking. 

EPA’s Water Quality Planning and 
Management regulations include 
requirements related to the 
implementation of section 303(d) of the 
CWA (40 CFR 130.7). The regulations 
require states to identify water quality 
limited waters still requiring TMDLs 
every two years. The list of waters still 
needing TMDLs must also include 
priority rankings and must identify the 
waters targeted for TMDL development 
during the next two years (40 CFR 
130.7). 

Consistent with EPA’s regulations, the 
State of Texas submitted to EPA its 2008 
listing decisions pursuant to section 
303(d) of the CWA on March 31, 2008. 
On July 10, 2008, EPA approved Texas’s 
2008 listing of 836 water body 
(assessment unit)-pollutant 
combinations and associated priority 
rankings. EPA disapproved Texas’s 
decision not to list Corpus Christi Bay 
(Segment 2481). EPA identified this 
water body and the associated pollutant 
(bacteria) along with a priority ranking 
for inclusion on the 2008 section 303(d) 
List. 
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Dated: November 20, 2008. 
William K. Honker, 
Deputy Director, Water Quality Protection 
Division, Region 6. 
[FR Doc. E8–28600 Filed 12–1–08; 8:45 am] 
BILLING CODE 6560–50–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

[Report No. 2879] 

Petition for Reconsideration of Action 
in Rulemaking Proceeding 

November 25, 2008. 
A Petition for Reconsideration has 

been filed in the Commission’s 
Rulemaking proceeding listed in this 
Public Notice and published pursuant to 
47 CFR Section 1.429(e). The full text of 
this document is available for viewing 
and copying in Room CY–B402, 445 
12th Street, SW., Washington, DC or 
may be purchased from the 
Commission’s copy contractor, Best 
Copy and Printing, Inc. (BCPI) (1–800– 
378–3160). Oppositions to this petition 
must be filed by December 16, 2008. See 
Section 1.4(b)(1) of the Commission’s 
rules (47 CFR 1.4(b)(1)). Replies to an 
opposition must be filed within 10 days 
after the time for filing oppositions have 
expired. 

Subject: In the Matter of Carriage of 
Digital Television Broadcast Signals: 
Amendment to Part 76 of the 
Commission’s Rules (CS Docket No. 98– 
120). 

Number of Petitions Filed: 1. 

William F. Caton, 
Deputy Secretary. 
[FR Doc. E8–28615 Filed 12–1–08; 8:45 am] 
BILLING CODE 6712–01–P 

FEDERAL ELECTION COMMISSION 

Sunshine Act Notices 

DATE AND TIME: Tuesday, December 2, 
2008 at 10 a.m. 
PLACE: 999 E Street, NW., Washington, 
DC. 
STATUS: This meeting will be closed to 
the public. 
ITEMS TO BE DISCUSSED: Compliance 
matters pursuant to 2 U.S.C. 437g. 

Audits conducted pursuant to 2 
U.S.C. 437g, § 438(b), and Title 26, 
U.S.C. 

Matters concerning participation in 
civil actions or proceedings or 
arbitration. 

Internal personnel rules and 
procedures or matters affecting a 
particular employee. 

DATE AND TIME: Thursday, December 4, 
2008 at 2 p.m. 
PLACE: 999 E Street, NW., Washington, 
DC (Ninth Floor). 
STATUS: This meeting will be open to the 
public. 
ITEMS TO BE DISCUSSED: Correction and 
Approval of Minutes. 
DRAFT ADVISORY OPINION 2008–17: 
Missourians for Kit Bond and KITPAC 
by Kathryn Biber Chen, Esquire. 

Mike Gravel for President 2008— 
Determination of Ineligibility and Letter 
of Candidate and Committee 
Certification and Agreements. 

Report of the Audit Division on the 
Joseph Shannon for Congress 
Committee. 

Report of the Audit Division on the 
Derrick Shepherd Campaign Committee. 

Revised Long Range Budget Estimates 
for the Presidential Election Campaign 
Fund FY 2009–FY 2019. 

Management and Administrative 
Matters 

Individuals who plan to attend and 
require special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
contact Mary Dove, Commission 
Secretary, at (202) 694–1040, at least 72 
hours prior to the hearing date. 
PERSON TO CONTACT FOR INFORMATION: 
Robert Biersack, Press Officer, 
Telephone: (202) 694–1220. 

Mary W. Dove, 
Secretary of the Commission. 
[FR Doc. E8–28483 Filed 12–1–08; 8:45 am] 
BILLING CODE 6715–01–M 

FEDERAL MARITIME COMMISSION 

Notice of Agreements Filed 

The Commission hereby gives notice 
of the filing of the following agreements 
under the Shipping Act of 1984. 
Interested parties may submit comments 
on agreements to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within ten days of the date this 
notice appears in the Federal Register. 
Copies of agreements are available 
through the Commission’s Web site 
(http://www.fmc.gov) or contacting the 
Office of Agreements at (202) 523–5793 
or tradeanalysis@fmc.gov. 

Agreement No.: 011223–042. 
Title: Transpacific Stabilization 

Agreement. 
Parties: American President Lines, 

Ltd. and APL Co. PTE Ltd.; (operating 
as a single carrier); China Shipping 
Container Lines (Hong Kong) Company 
Limited and China Shipping Container 

Lines Company Limited (operating as a 
single carrier); CMA CGM, S.A.; COSCO 
Container Lines Company Ltd.; 
Evergreen Line Joint Service Agreement; 
Hanjin Shipping Co., Ltd.; Hapag-Lloyd 
AG; Hyundai Merchant Marine Co., 
Ltd.; Kawasaki Kisen Kaisha Ltd.; 
Mediterranean Shipping Company; 
Nippon Yusen Kaisha; Orient Overseas 
Container Line Limited; Yangming 
Marine Transport Corp.; and Zim 
Integrated Shipping Services, Ltd. 

Filing Party: David F. Smith, Esq.; 
Sher & Blackwell, LLP; 1850 M Street, 
NW., Suite 900; Washington, DC 20036. 

Synopsis: The amendment would 
delete Mitsui O.S.K. Lines, Ltd. as a 
party to the agreement. 

Agreement No.: 011405–022. 
Title: Ocean Carrier Working Group 

Agreement. 
Parties: Latin America Agreement; 

Israel Trade Conference; Transpacific 
Stabilization Agreement; United States 
Australasia Discussion Agreement; 
United States/South Europe Conference; 
Westbound Transpacific Stabilization 
Agreement; Middle East Indian 
Subcontinent Discussion Agreement; 
A.P. Moller-Maersk A/S trading under 
the name of Maersk Line; Evergreen 
Line Joint Service Agreement; King 
Ocean Service de Venezuela, S.A.; Star 
Shipping A/S; Tropical Shipping & 
Construction Company, Limited; 
Wallenius Wilhelmsen Logistics AS; 
Zim Integrated Shipping Services, Ltd.; 
and Hapag-Lloyd AG. 

Filing Party: Wayne R. Rohde, Esq.; 
Sher & Blackwell LLP; 1850 M Street, 
NW., Suite 900; Washington, DC 20036. 

Synopsis: The amendment would 
delete Trans-Atlantic Conference 
Agreement as a party to the agreement 
and update the memberships of various 
agreement parties. 

Agreement No.: 012058. 
Title: Hoegh Autoliners/K–Line Space 

Charter Agreement. 
Parties: Hoegh Autoliners AS, and 

Kawasaki Kisen Kaisha, Ltd. 
Filing Party: Wayne R. Rohde, Esq.; 

Sher & Blackwell, LLP; 1850 M Street, 
NW., Suite 900; Washington, DC 20036. 

Synopsis: The agreement authorizes 
the parties to charter space to and from 
one another as needed in the trade 
between the U.S. Atlantic Coast and 
North Europe and the U.S. Atlantic 
Coast and Mexico. 

By Order of the Federal Maritime 
Commission. 

Dated: November 26, 2008. 
Karen V. Gregory, 
Secretary. 
[FR Doc. E8–28570 Filed 12–1–08; 8:45 am] 
BILLING CODE 6730–01–P 
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FEDERAL MARITIME COMMISSION 

Ocean Transportation Intermediary 
License Applicants 

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission an 
application for license as a Non-Vessel 
Operating Common Carrier and Ocean 
Freight Forwarder—Ocean 
Transportation Intermediary pursuant to 
section 19 of the Shipping Act of 1984 
as amended (46 U.S.C. Chapter 409 and 
46 CFR 515). 

Persons knowing of any reason why 
the following applicants should not 
receive a license are requested to 
contact the Office of Transportation 
Intermediaries, Federal Maritime 
Commission, Washington, DC 20573. 
Non-Vessel Operating Common Carrier 

Ocean Transportation Intermediary 
Applicants 

Panda Logistics USA, Inc., 19600 S. 
Alameda Street, Ste. #1, Rancho 
Dominguez, CA 90221. Officer: 
Chao Cooper, CEO, (Qualifying 
Individual). 

Cargolinx Inc., 8272 NW 68 Street, 
Miami, FL 33166. Officer: Maria C. 
Calderon, President, (Qualifying 
Individual). 

C & S Shipping LLC, 10073 Valley 
View, Cypress, CA 90630. Officer: 
Shelbi McFarland, Member, 
(Qualifying Individual). 

American Logistics Network, LLC, 
One Maynard Drive, Park Ridge, NJ 
07656. Officers: Edward J. Cermack, 
V. President—Logistics, (Qualifying 
Individual), Raymond P. Ebeling, 
President. 

ALLogistx International, Inc., 267 St. 
Albans, Pasadena, CA 91030. 
Officers: Nick Vyas, Chief Exec. 
Officer, (Qualifying Individual), 
Hemali Vyas, Secretary. 

Operadores Mundiales USA, Inc., 
2025 NW 102 Ave., Miami, FL 
33172. Officers: Elvis Garcia, 
Branch Manager, (Qualifying 
Individual), Leandro Girat, 
President. 

American Independent Line, Inc. dba 
American Breakbulk Line dba 
American Independent Shipping 
Company, 40 Shuman Blvd., Ste. 
245, Naperville, IL 60563. Officer: 
William J. Moffitt, President, 
(Qualifying Individual). 

American Royal International, 373 
Beach Road, Burlingame, CA 94010. 
Officers: Alan Yamaguma, 
Secretary, (Qualifying Individual), 
Khosrow Khorrami, President. 

Non-Vessel Operating Common Carrier 
and Ocean Freight Forwarder 
Transportation Intermediary 
Applicants 

Network Brokers International, Inc., 
145 Hook Creek Blvd., Bldg. C1–0, 
Valley Stream, NY 11581. Officer: 
Judith A. Kearney, President, 
(Qualifying Individual). 

ABX Logistics (USA) Inc., 7651 Esters 
Blvd., Irving, TX 75063. Officer: 
Marlene Brommund, Vice 
President, (Qualifying Individual). 

A.L.S. Ocean Services, Inc., 1724 
Ashbury Court, Bedford, TX 76021. 
Officers: Dee A. Hyman, President, 
(Qualifying Individual), Michael 
Hyman, Vice President. 

E–Z Cargo Inc., 501 New Country 
Road, Secaucus, NJ 07094. Officers: 
Alevtina Michina, Treasurer, 
(Qualifying Individual), Michaeal 
Abramov, President. 

U.S. Intermodal Maritime, Inc., 20233 
80th Avenue, Ste. #B, Kent, WA 
98032. Officer: Wangsoo Kim, 
President, (Qualifying Individual). 

Nakamura Air Express (USA), Inc. dba 
Nax (USA), Inc., 5343 W. Imperial 
Hwy., Ste. 100, Los Angeles, CA 
90045. Officer: Shiro Kobayashi, 
Operating Officer, (Qualifying 
Individual). 

Huntington International, Inc., 411 E. 
Huntington Dr., Ste. 312, Arcadia, 
CA 91006. Officers: Kathy Lu, 
Secretary, (Qualifying Individual), 
Yin Nam Cheung, Chief Executive. 

Zackmack LLC, 10049 NW 89th 
Avenue, Bay #12, Medley, FL 
33178. Officers: Vernon St. 
Anthony Scott, Acct. Executive, 
(Qualifying Individual), Pierre A. 
Zacca, Manager. 

MEGA Supply Chain Solutions Inc., 
9449 8th Street, Rancho 
Cucamonga, CA 91730. Officers: 
Kimberly K. Arnold, V. Pres.—Int’l. 
Opera., (Qualifying Individual). 

Simple Freight Solutions, Inc., 981 
Spur Dr. North, Bay Shore, NY 
11706. Officers: Patrick Oliva II, 
President, (Qualifying Individual), 
Amanda M. Oliva, Vice President. 

Freight Expediters, Inc., 6920 Engle 
Road, Middleburg Heights, OH 
44130. Officer: Joseph Bonvissuto, 
President, (Qualifying Individual). 

ABA Cargo, Inc., 6185 NW 74th Ave., 
Miami, FL 33166. Officers: Delia 
Solis, Secretary, (Qualifying 
Individual), Claudio Rozentzvaig, 
President. 

Ocean Freight Forwarder—Ocean 
Transportation Intermediary 
Applicants 

Taggart International, Ltd., 1792 Red 
Oak Ct., Liberty, MO 64068. 
Officers: Sean K. Scarbrough, Vice 
President, (Qualifying Individual), 
Elizabeth L. Scarbrough, President. 

Automated Customs Experts Group, 
Inc., 9163 Siempre Viva Road, Ste. 

A–E, San Diego, CA 92154. Officer: 
Francisco Ramirez, Jr., President, 
(Qualifying Individual). 

Classic Freight Services, Inc., 6414 A 
South Howell Ave., Oak Creek, WI 
53154. Officer: Monica E. Hintz, 
President, (Qualifying Individual). 

Raphael Global Forwarding LLC, 1605 
Boardman Ave., West Palm Beach, 
FL 33407. Officer: Doreid Raphael, 
Manager, (Qualifying Individual). 

EXP Logistics Corporation, 495 Lake 
Mirror Road, Ste. M, Atlanta, GA 
30349. Officers: Sharon Cummings, 
President, (Qualifying Individual), 
James Cummings, Vice President. 

Posner, Corp., 610 Caitlyn Ct., 
Houston, TX 77094. Officers: Victor 
Byaly, President, (Qualifying 
Individual), Iriana Byaly, Director. 

Emex Inc., 7829 NW 72nd Ave., 
Miami, FL 33166. Officer: Michael 
J. Emeran, Vice President, 
(Qualifying Individual). 

Ameriland Commercial LLC Dba 
Ameriland Logistics International, 
9502 Bearden Creek Lane, Humble, 
TX 77396. Officers: Ran Zhang, 
Managing Member, (Qualifying 
Individual), Glen Chen, Managing 
Member. 

AAA International Shipping, LLC, 
509 Largovista Dr., Oakland, FL 
34787. Officers: Ghassan L. Elkabat, 
President, (Qualifying Individual), 
Victor N. Budron, Vice President. 

Trans BOS, LLC dba Transgroup 
International, 140 Eastern Ave., 
Chelsea, MA 02150. Officers: 
Angela E. Santillan, Vice President, 
(Qualifying Individual), Greg 
Vernoy, Member. 

Dated: November 26, 2008. 
Karen V. Gregory, 
Secretary. 
[FR Doc. E8–28566 Filed 12–1–08; 8:45 am] 
BILLING CODE 6730–01–P 

FEDERAL RESERVE SYSTEM 

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 
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The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The applications also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than December 16, 
2008. 

A. Federal Reserve Bank of San 
Francisco (Kenneth Binning, Vice 
President, Applications and 
Enforcement) 101 Market Street, San 
Francisco, California 94105–1579: 

1. Silvergate Capital Corp, to become 
a bank holding company by acquiring 
100 percent of the voting shares of 
Silvergate Bank, both of La Jolla, 
California. 

Board of Governors of the Federal Reserve 
System, November 26, 2008. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E8–28520 Filed 12–01–08; 8:45 am] 
BILLING CODE 6210–01–S 

FEDERAL RESERVE SYSTEM 

Notice of Proposals to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking 
Activities 

The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation Y 
(12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 
bank holding companies. Unless 

otherwise noted, these activities will be 
conducted throughout the United States. 

Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. Additional information on all 
bank holding companies may be 
obtained from the National Information 
Center website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than December 16, 2008. 

A. Federal Reserve Bank of Atlanta 
(Steve Foley, Vice President) 1000 
Peachtree Street, N.E., Atlanta, Georgia 
30309: 

1. Educational Funding of the South, 
Inc., Knoxville, Tennessee, to engage in 
making, acquiring, brokering, or 
servicing loans, or other extensions of 
credit, pursuant to section 225.28(b)(1) 
of Regulation Y. 

Board of Governors of the Federal Reserve 
System, November 26, 2008. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E8–28519 Filed 12–1–08; 8:45 am] 
BILLING CODE 6210–01–S 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Agency for Toxic Substances and 
Disease Registry 

[ATSDR–248] 

Proposed Substances To Be Evaluated 
for Set 23 Toxicological Profiles 

AGENCY: Agency for Toxic Substances 
and Disease Registry (ATSDR), 
Department of Health and Human 
Services (HHS). 
ACTION: Request for comments on the 
proposed substances to be evaluated for 
Set 23 toxicological profiles. 

SUMMARY: This notice announces the list 
of proposed substances that will be 
evaluated for CERCLA Set 23 
toxicological profile development. 
ATSDR’s Division of Toxicology and 
Environmental Medicine is soliciting 
public nominations from the list of 
proposed substances to be evaluated for 
toxicological profile development. 
ATSDR also will consider the 
evaluation of any additional substances 
that may have public health 
implications. 

DATES: Nominations must be submitted 
by December 24th, 2008. 

ADDRESSES: Nominations may be 
submitted electronically, by mail, or by 
facsimile. Refer to the section 
Submission of Nominations (below) for 
specific addresses and/or the facsimile 
number. 

FOR FURTHER INFORMATION: Contact 
Commander Jessilynn B. Taylor, 
Division of Toxicology and 
Environmental Medicine, Agency for 
Toxic Substances and Disease Registry, 
Mailstop F–32, 1600 Clifton Road, NE., 
Atlanta, Georgia 30333, telephone (770) 
488–3313. 
SUPPLEMENTARY INFORMATION: The 
Superfund Amendments and 
Reauthorization Act of 1986 (SARA) [42 
U.S.C. 9601 et seq.] amended the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 (CERCLA or Superfund) [42 
U.S.C. 9601 et seq.] by establishing 
certain requirements for ATSDR and the 
U.S. Environmental Protection Agency 
(EPA) with regard to hazardous 
substances that are most commonly 
found at facilities on the CERCLA 
National Priorities List (NPL). Among 
these statutory requirements is a 
mandate for the Administrator of 
ATSDR to prepare toxicological profiles 
for each substance included on the 
Priority List of Hazardous Substances. 
This list has identified 275 hazardous 
substances that ATSDR and EPA 
determined pose the most significant 
potential threat to human health. The 
availability of the revised list of the 275 
priority substances was announced in 
the Federal Register on March 6, 2008 
(73 FR 12178). For previous versions of 
the list of substances, see Federal 
Register notices dated April 17, 1987 
(52 FR 12866); October 20, 1988 (53 FR 
41280); October 26, 1989 (54 FR 43619); 
October 17, 1990 (55 FR 42067); October 
17, 1991 (56 FR 52166); October 28, 
1992 (57 FR 48801); February 28, 1994 
(59 FR 9486); April 29, 1996 (61 FR 
18744; November 17, 1997 (62 FR 
61332); October 21, 1999 (64 FR 56792); 
October 25, 2001 (66 FR 54014); 
November 7, 2003 (68 FR 63098); and 
December 7, 2005 (70 FR 70284). 

Proposed Substances To Be Evaluated 
for Set 23 Toxicological Profiles 

Each year, ATSDR develops a list of 
priority substances that will be 
evaluated for toxicological profile 
development. This list was compiled, 
on the basis of ATSDR’s Priority List of 
Hazardous Substances, with 
consideration of the amount of 
relevance of newly published scientific 
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literature. The following 80 substances 
will be evaluated: 

Name CAS 

1 .............................. MERCURY ............................................................................................................................................... 007439–97–6 
METHYLMERCURY ................................................................................................................................. 022967–92–6 
MERCURIC CHLORIDE .......................................................................................................................... 007487–94–7 

2 .............................. POLYCHLORINATED BIPHENYLS ......................................................................................................... 001336–36–3 
AROCLOR 1254 ....................................................................................................................................... 011097–69–1 
AROCLOR 1260 ....................................................................................................................................... 011096–82–5 
AROCLOR 1248 ....................................................................................................................................... 012672–29–6 
AROCLOR 1242 ....................................................................................................................................... 053469–21–9 
AROCLOR ................................................................................................................................................ 012767–79–2 
AROCLOR 1221 ....................................................................................................................................... 011104–28–2 
AROCLOR 1016 ....................................................................................................................................... 012674–11–2 
AROCLOR 1232 ....................................................................................................................................... 011141–16–5 
AROCLOR 1240 ....................................................................................................................................... 071328–89–7 
TETRACHLOROBIPHENYL ..................................................................................................................... 026914–33–0 

3 .............................. POLYCYCLIC AROMATIC HYDROCARBONS ....................................................................................... 130498–29–2 
BENZO(A)PYRENE .................................................................................................................................. 000050–32–8 
BENZO(B)FLUORANTHENE ................................................................................................................... 000205–99–2 
DIBENZO(A,H)ANTHRACENE ................................................................................................................ 000053–70–3 
BENZO(A)ANTHRACENE ........................................................................................................................ 000056–55–3 
BENZO(K)FLUORANTHENE ................................................................................................................... 000207–08–9 
BENZOFLUORANTHENE ........................................................................................................................ 056832–73–6 
FLUORANTHENE .................................................................................................................................... 000206–44–0 
CHRYSENE .............................................................................................................................................. 000218–01–9 
ACENAPHTHENE .................................................................................................................................... 000083–32–9 
INDENO(1,2,3-CD)PYRENE .................................................................................................................... 000193–39–5 
BENZOPYRENE ...................................................................................................................................... 073467–76–2 
PHENANTHRENE .................................................................................................................................... 000085–01–8 
PYRENE ................................................................................................................................................... 000129–00–0 
FLUORENE .............................................................................................................................................. 000086–73–7 
ANTHRACENE ......................................................................................................................................... 000120–12–7 
BENZO(A)FLUORANTHENE ................................................................................................................... 000203–33–8 
BENZO(GHI)PERYLENE ......................................................................................................................... 000191–24–2 
ACENAPHTHYLENE ................................................................................................................................ 000208–96–8 
BENZO(J)FLUORANTHENE .................................................................................................................... 000205–82–3 
BENZO(E)PYRENE .................................................................................................................................. 000192–97–2 
BENZOPERYLENE .................................................................................................................................. 011057–45–7 
BENZO(B)ANTHRACENE ........................................................................................................................ 000092–24–0 
DIBENZ(A,J)ANTHRACENE .................................................................................................................... 000224–41–9 
BENZO(GHI)FLUORANTHENE ............................................................................................................... 000203–12–3 
1-METHYLPYRENE ................................................................................................................................. 002381–21–7 

4 .............................. CHLOROFORM ........................................................................................................................................ 000067–66–3 
5 .............................. DDT, P,P′- ................................................................................................................................................ 000050–29–3 

DDE, P,P′- ................................................................................................................................................ 000072–55–9 
DDD, P,P′- ................................................................................................................................................ 000072–54–8 
DDT, O,P′- ................................................................................................................................................ 000789–02–6 
DDD, O,P′ ................................................................................................................................................ -000053–19–0 
DDE, O,P′- ............................................................................................................................................... 003424–82–6 

6 .............................. TRICHLOROETHYLENE ......................................................................................................................... 000079–01–6 
7 .............................. DIELDRIN ................................................................................................................................................. 000060–57–1 

ALDRIN .................................................................................................................................................... 000309–00–2 
8 .............................. CHLORDANE ........................................................................................................................................... 000057–74–9 

CIS-CHLORDANE .................................................................................................................................... 005103–71–9 
TRANS-CHLORDANE .............................................................................................................................. 005103–74–2 
OXYCHLORDANE ................................................................................................................................... 027304–13–8 
GAMMA-CHLORDENE ............................................................................................................................ 056641–38–4 
CHLORDANE, TECHNICAL .................................................................................................................... 012789–03–6 
ALPHA-CHLORDENE .............................................................................................................................. 056534–02–2 
NONACHLOR, TRANS- ........................................................................................................................... 039765–80–5 
NONACHLOR, CIS- ................................................................................................................................. 005103–73–1 
CHLORDENE ........................................................................................................................................... 003734–48–3 

9 .............................. HEXACHLOROBUTADIENE .................................................................................................................... 000087–68–3 
10 ............................ COAL TAR CREOSOTE .......................................................................................................................... 008001–58–9 

COAL TARS ............................................................................................................................................. 008007–45–2 
COAL TAR PITCH ................................................................................................................................... 065996–93–2 

11 ............................ BENZIDINE .............................................................................................................................................. 000092–87–5 
12 ............................ TOXAPHENE ........................................................................................................................................... 008001–35–2 
13 ............................ TETRACHLOROETHYLENE ................................................................................................................... 000127–18–4 
14 ............................ 1,2-DIBROMOETHANE ............................................................................................................................ 000106–93–4 
15 ............................ DISULFOTON .......................................................................................................................................... 000298–04–4 
16 ............................ 3,3′-DICHLOROBENZIDINE .................................................................................................................... 000091–94–1 
17 ............................ ENDRIN .................................................................................................................................................... 000072–20–8 
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Name CAS 

ENDRIN KETONE .................................................................................................................................... 053494–70–5 
ENDRIN ALDEHYDE ............................................................................................................................... 007421–93–4 

18 ............................ BERYLLIUM ............................................................................................................................................. 007440–41–7 
19 ............................ 1,2-DIBROMO-3-CHLOROPROPANE ..................................................................................................... 000096–12–8 

DIBROMOCHLOROPROPANE ............................................................................................................... 067708–83–2 
20 ............................ PENTACHLOROPHENOL ....................................................................................................................... 000087–86–5 
21 ............................ DI-N-BUTYL PHTHALATE ....................................................................................................................... 000084–74–2 
22 ............................ ENDOSULFAN ......................................................................................................................................... 000115–29–7 

ENDOSULFAN SULFATE ........................................................................................................................ 001031–07–8 
ENDOSULFAN, ALPHA ........................................................................................................................... 000959–98–8 
ENDOSULFAN, BETA ............................................................................................................................. 033213–65–9 

23 ............................ METHOXYCHLOR ................................................................................................................................... 000072–43–5 
24 ............................ METHANE ................................................................................................................................................ 000074–82–8 
25 ............................ TOLUENE ................................................................................................................................................. 000108–88–3 
26 ............................ 2-HEXANONE .......................................................................................................................................... 000591–78–6 
27 ............................ 2,3,7,8-TETRACHLORODIBENZO-P-DIOXIN ......................................................................................... 001746–01–6 

HEXACHLORODIBENZO-P-DIOXIN ....................................................................................................... 034465–46–8 
HEPTACHLORODIBENZO-P-DIOXIN ..................................................................................................... 037871–00–4 
TETRACHLORODIBENZO-P-DIOXIN ..................................................................................................... 041903–57–5 
PENTACHLORODIBENZO-P-DIOXIN ..................................................................................................... 036088–22–9 
1,2,3,4,6,7,8-HEPTACHLORODIBENZO-P-DIOXIN ................................................................................ 035822–46–9 
OCTACHLORODIBENZO-P-DIOXIN ....................................................................................................... 003268–87–9 
1,2,3,6,7,8-HEXACHLORODIBENZO-P-DIOXIN ..................................................................................... 057653–85–7 
1,2,3,4,7,8-HEXACHLORODIBENZO-P-DIOXIN ..................................................................................... 039227–28–6 
1,2,3,7,8,9-HEXACHLORODIBENZO-P-DIOXIN ..................................................................................... 019408–74–3 
1,2,3,7,8-PENTACHLORODIBENZO-P-DIOXIN ...................................................................................... 040321–76–4 

28 ............................ DI(2-ETHYLHEXYL)PHTHALATE ............................................................................................................ 000117–81–7 
29 ............................ 1,1-DICHLOROETHENE .......................................................................................................................... 000075–35–4 
30 ............................ METHYLENE CHLORIDE ........................................................................................................................ 000075–09–2 
31 ............................ BROMODICHLOROETHANE .................................................................................................................. 000683–53–4 
32 ............................ 1,2-DICHLOROETHANE .......................................................................................................................... 000107–06–2 
33 ............................ 2,4,6-TRICHLOROPHENOL .................................................................................................................... 000088–06–2 

TETRACHLOROPHENOL ........................................................................................................................ 025167–83–3 
2,4-DICHLOROPHENOL .......................................................................................................................... 000120–83–2 
2,4,5-TRICHLOROPHENOL .................................................................................................................... 000095–95–4 
2-CHLOROPHENOL ................................................................................................................................ 000095–57–8 
2,3,4,5-TETRACHLOROPHENOL ........................................................................................................... 004901–51–3 
2,3,5,6-TETRACHLOROPHENOL ........................................................................................................... 000935–95–5 
2,3,4,6-TETRACHLOROPHENOL ........................................................................................................... 000058–90–2 
4-CHLOROPHENOL ................................................................................................................................ 000106–48–9 
CHLOROPHENOL ................................................................................................................................... 025167–80–0 

34 ............................ 2,4-DINITROPHENOL .............................................................................................................................. 000051–28–5 
35 ............................ BIS(2-CHLOROETHYL) ETHER .............................................................................................................. 000111–44–4 
36 ............................ ASBESTOS .............................................................................................................................................. 001332–21–4 

CHRYSOTILE ASBESTOS ...................................................................................................................... 012001–29–5 
AMOSITE ASBESTOS ............................................................................................................................. 012172–73–5 

37 ............................ HEXACHLOROBENZENE ....................................................................................................................... 000118–74–1 
38 ............................ 2,4-DINITROTOLUENE ............................................................................................................................ 000121–14–2 

DINITROTOLUENE .................................................................................................................................. 025321–14–6 
2,6-DINITROTOLUENE ............................................................................................................................ 000606–20–2 

39 ............................ RADIUM-226 ............................................................................................................................................ 013982–63–3 
RADIUM ................................................................................................................................................... 007440–14–4 
RADIUM-228 ............................................................................................................................................ 015262–20–1 
RADIUM-224 ............................................................................................................................................ 013233–32–4 

40 ............................ ETHION .................................................................................................................................................... 000563–12–2 
41 ............................ THORIUM ................................................................................................................................................. 007440–29–1 

THORIUM-230 .......................................................................................................................................... 014269–63–7 
THORIUM-228 .......................................................................................................................................... 014274–82–9 

42 ............................ 4,6-DINITRO-O-CRESOL ......................................................................................................................... 000534–52–1 
42 ............................ CHLOROBENZENE ................................................................................................................................. 000108–90–7 
44 ............................ N-NITROSODI-N-PROPYLAMINE ........................................................................................................... 000621–64–7 
45 ............................ 1,2,3-TRICHLOROBENZENE .................................................................................................................. 000087–61–6 
46 ............................ POLONIUM-210 ....................................................................................................................................... 013981–52–7 
47 ............................ CHLORPYRIFOS ..................................................................................................................................... 002921–88–2 
48 ............................ NEPTUNIUM-237 ..................................................................................................................................... 013994–20–2 
49 ............................ CHLORDECONE ...................................................................................................................................... 000143–50–0 

MIREX ...................................................................................................................................................... 002385–85–5 
50 ............................ S,S,S-TRIBUTYL PHOSPHOROTRITHIOATE ........................................................................................ 000078–48–8 
51 ............................ BROMINE ................................................................................................................................................. 007726–95–6 
52 ............................ DICOFOL .................................................................................................................................................. 000115–32–2 
53 ............................ PARATHION ............................................................................................................................................. 000056–38–2 
54 ............................ SELENIUM ............................................................................................................................................... 007782–49–2 
55 ............................ TRICHLOROFLUOROETHANE ............................................................................................................... 027154–33–2 
56 ............................ TRIFLURALIN .......................................................................................................................................... 001582–09–8 
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Name CAS 

57 ............................ 4,4′-METHYLENEBIS(2-CHLOROANILINE) ............................................................................................ 000101–14–4 
58 ............................ PENTACHLOROBENZENE ..................................................................................................................... 000608–93–5 
59 ............................ 1,3-BUTADIENE ....................................................................................................................................... 000106–99–0 
60 ............................ 1,1-DICHLOROETHANE .......................................................................................................................... 000075–34–3 
61 ............................ 1,2,3,4,6,7,8,9-OCTACHLORODIBENZOFURAN .................................................................................... 039001–02–0 

HEPTACHLORODIBENZOFURAN .......................................................................................................... 038998–75–3 
2,3,4,7,8-PENTACHLORODIBENZOFURAN ........................................................................................... 057117–31–4 
HEXACHLORODIBENZOFURAN ............................................................................................................ 055684–94–1 
PENTACHLORODIBENZOFURAN .......................................................................................................... 030402–15–4 
2,3,7,8-TETRACHLORODIBENZOFURAN .............................................................................................. 051207–31–9 
DIBENZOFURANS, CHLORINATED ....................................................................................................... 042934–53–2 
1,2,3,4,6,7,8-HEPTACHLORODIBENZOFURAN ..................................................................................... 067562–39–4 
1,2,3,7,8,9-HEXACHLORODIBENZOFURAN .......................................................................................... 072918–21–9 
TETRACHLORODIBENZOFURAN .......................................................................................................... 030402–14–3 
1,2,3,6,7,8-HEXACHLORODIBENZOFURAN .......................................................................................... 057117–44–9 
1,2,3,4,7,8-HEXACHLORODIBENZOFURAN .......................................................................................... 070648–26–9 
2,3,4,6,7,8-HEXACHLORODIBENZOFURAN .......................................................................................... 060851–34–5 
1,2,3,7,8-PENTACHLORODIBENZOFURAN ........................................................................................... 057117–41–6 
1,2,3,4,7,8,9-HEPTACHLORODIBENZOFURAN ..................................................................................... 055673–89–7 

62 ............................ 1,1,2-TRICHLOROETHANE ..................................................................................................................... 000079–00–5 
63 ............................ HEXACHLOROCYCLOPENTADIENE ..................................................................................................... 000077–47–4 
64 ............................ 1,2-DIPHENYLHYDRAZINE ..................................................................................................................... 000122–66–7 
65 ............................ 1,2-DICHLOROETHENE, TRANS- .......................................................................................................... 000156–60–5 

1,2-DICHLOROETHYLENE ..................................................................................................................... 000540–59–0 
1,2-DICHLOROETHENE, CIS- ................................................................................................................ 000156–59–2 

66 ............................ CARBON DISULFIDE .............................................................................................................................. 000075–15–0 
67 ............................ PALLADIUM ............................................................................................................................................. 007440–05–3 
68 ............................ CHLOROETHANE .................................................................................................................................... 000075–00–3 
98 ............................ ACETONE ................................................................................................................................................ 000067–64–1 
70 ............................ DIBENZOFURAN ..................................................................................................................................... 000132–64–9 
71 ............................ 2,4-DIMETHYLPHENOL .......................................................................................................................... 000105–67–9 
72 ............................ CARBON MONOXIDE ............................................................................................................................. 000630–08–0 
73 ............................ CHLOROMETHANE ................................................................................................................................. 000074–87–3 
74 ............................ BUTYL BENZYL PHTHALATE ................................................................................................................ 000085–68–7 
75 ............................ VANADIUM ............................................................................................................................................... 007440–62–2 
76 ............................ N-NITROSODIMETHYLAMINE ................................................................................................................ 000062–75–9 
77 ............................ 1,2,4-TRICHLOROBENZENE .................................................................................................................. 000120–82–1 
78 ............................ N-NITROSODIPHENYLAMINE ................................................................................................................ 000086–30–6 
79 ............................ 2-BUTANONE .......................................................................................................................................... 000078–93–3 
80 ............................ FLUORINE ............................................................................................................................................... 007782–41–4 

HYDROGEN FLUORIDE ......................................................................................................................... 007664–39–3 
FLUORIDE ION ........................................................................................................................................ 016984–48–8 

Submission of Nominations for the 
Evaluation Set 23 Proposed Substances: 
Today’s notice also invites voluntary 
public nominations for substances not 
listed in this notice. Nominations are 
most useful if they include the full 
name, title, affiliation, e-mail address 
and telephone number of the nominator. 

ATSDR will evaluate all data and 
information associated with nominated 
substances and will determine the final 
list of substances that will be chosen for 
toxicological profile development. 
Substances will be chosen according to 
ATSDR’s specific guidelines for 
selection, found in the Selection Criteria 
announced in the Federal Register on 
May 7th, 1993 (87 FR 27288). 

Please submit nominations by one of 
the following methods: 

• E-mail jxt1@cdc.gov. 
• Fax 770.488.4178. 
• Mail CDR Jessilynn Taylor, 1600 

Clifton Rd, NE., MS F32, Atlanta, GA 
30333. 

Please ensure that your comments are 
submitted within the specified 
nomination period. Nominations 
received after the closing date will be 
marked as late and may be considered 
only if time permits. 

Dated: November 26, 2008. 

Ken Rose, 
Director, Office of Policy, Planning, and 
Evaluation National Center for Environmental 
Health/Agency for Toxic Substances and 
Disease Registry. 
[FR Doc. E8–28551 Filed 12–1–08; 8:45 am] 

BILLING CODE 4163–70–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[60Day–09–09AG] 

Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 

In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404–639–5960 or send 
comments to Maryam Daneshvar, Acting 
CDC Reports Clearance Officer, 1600 
Clifton Road, MS–D74, Atlanta, GA 
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30333 or send an e-mail to 
omb@cdc.gov. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 

Proposed Project 

An Assessment of the Acceptability of 
Pre-exposure Prophylaxis (PrEP) Among 
Inner City Persons At Risk for HIV/ 
AIDS—New—National Center for HIV, 
Viral Hepatitis, STD, and TB Prevention 
(NCHHSTP), Centers for Disease Control 
and Prevention (CDC). 

Background and Brief Description 

New HIV infections, both in the U.S. 
and globally are continuing at an 
unacceptably rapid rate and are rising in 
some sites and sub-populations. Despite 

the many behavioral interventions 
available, it is necessary to develop 
additional highly effective prevention 
modalities, including biomedical ones if 
we are to significantly reduce the 
number of new HIV infections. Pre- 
exposure prophylaxis (PrEP) is currently 
under intense investigation as a 
potential biomedical intervention for 
the prevention of HIV acquisition. 
Clinical trials are underway in 
populations at high risk of acquiring 
HIV in Asia (injection drug users), 
Africa (heterosexuals and discordant 
couples), Latin America (men who have 
sex with men [MSM]), and among MSM 
in the United States. Based on the high 
efficacy shown with antiretroviral 
prophylaxis for the prevention of HIV 
transmission to infants during 
pregnancy, birth, and breastfeeding; and 
on the protection against vaginal or 
rectal exposure prophylaxis studies 
with non-human primates, it is likely 
that one of more of these human trials 
will show efficacy. 

The purpose of the proposed study is 
to conduct a preliminary assessment of 
attitudes about, preferences for 
programmatic introduction of, and 
anticipated changes in risk behaviors 
resulting from PrEP among young adults 
in neighborhoods and social networks 
where risk behaviors are likely to lead 
to HIV exposure. An early 

understanding of the perspective of 
intended users is critical to planning for 
possible use of PrEP. 

Investigators at Georgia State 
University, in collaboration with 
NCHHSTP, will conduct 20 focus 
groups in the first year, and 50 
ethnographic individual interviews in 
the second year, with a largely African- 
American population of young adults, 
ages 18–24. Study participants will be 
recruited from the 10 zipcodes in 
Atlanta, GA with the highest HIV/STD 
prevalence. The focus group and 
interview guides will cover six major 
areas: (1) Healthcare access and use; (2) 
risk perception in their social network; 
(3) knowledge and understanding of 
HIV transmission; (4) positive and 
negative attitudes toward a clinic-based 
HIV prevention program that involves 
daily doses of an antiretroviral with 
periodic HIV testing and risk 
counseling; (5) preferences for the 
design of such a program (e.g., where 
would it best be located); (6) whether 
they anticipate any changes in their risk 
behavior if engaged in such a program. 
In the second year, rapid HIV testing 
will be offered to individual interview 
participants, with referrals for 
prevention or treatment services as 
indicated by test results. 

There is no cost to respondents other 
than their time. 

Types of data collection Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per re-

sponse 
(in hours) 

Total burden 
(in hours) 

Focus Group Participants ................................................................................ 160 1 2 320 
Ethnographic Interviews .................................................................................. 50 1 2 100 

Total .......................................................................................................... ........................ ........................ ........................ 420 

Dated: November 21, 2008. 
Maryam I. Daneshvar, 
Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 
[FR Doc. E8–28552 Filed 12–1–08; 8:45 am] 
BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[30Day–09–08AO] 

Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 

In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 

opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404–639–5960 and 
send comments to Maryam I. Daneshvar, 
CDC Acting Reports Clearance Officer, 
1600 Clifton Road, MS–D74, Atlanta, 
GA 30333 or send an e-mail to 
omb@cdc.gov. 

Proposed Project 

Children’s Peer Relations and the Risk 
for Injury at School—New—National 
Center for Injury Prevention and Control 
(NCIPC), Coordinating Center for 
Environmental Health and Injury 

Prevention (CCEHIP), Centers for 
Disease Control and Prevention (CDC). 

Background and Brief Description 

Injuries are responsible for more 
deaths than all other causes combined 
for people under 19. In 2003, the 
Centers for Disease Control and 
Prevention (CDC) estimated that, 
annually, one in four children sustained 
an injury severe enough to warrant 
medical care, school absence, or bed 
rest. It was determined that an 
investigation of modifiable risk factors 
for childhood injuries is necessary to 
improve the health of children. 

The Division of Unintentional Injury 
Prevention at the CDC will investigate 
the relationship between a child’s social 
behaviors and experiences at school and 
their school injuries. Peer nominated 
and teacher rated social behaviors will 
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be collected and compared to injury 
rates measured in the school health 
room of 3rd–5th graders at one public 
elementary school with an ethnically 
diverse and lower socioeconomic status 
student body. From this data, a 
behavioral risk profile for injury will be 
derived. By learning which children are 
at risk based on various behavioral 
characteristics, successful secondary 
injury prevention strategies may be 
targeted when resources do not allow 
universal prevention. The main 
hypothesis of the study is that children 
with maladaptive behaviors and social 

experiences (e.g., aggression, bullying, 
social withdrawal, peer rejection) will 
be more at risk for injury than their 
well-adapted peers. An estimated 183 
children and 14 teachers will be 
surveyed. 

Information collected will include 
three data sources: (1) A one-time peer 
nomination of social behaviors and peer 
relationships; (2) a one-time teacher’s 
report of data of the child’s behavior 
that will reflect the child’s behavior 
across a school year; and (3) a report of 
events from the school year as 
determined by school health room visits 

for injury. Injury event reports will be 
compiled by the school health room 
aide. By learning about risk factors for 
injuries at school, interventions may be 
created which can reduce the burden of 
injuries to children and the disruption 
to the child’s classroom time. This effort 
may even impact the amount of time 
parents must take off from work to pick 
up their children. 

There is no cost to respondents except 
for their time. The total estimated 
annualized burden hours are 211. 

Estimated Annualized Burden Hours 

Type of respondent Instrument name Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per re-

sponse 
(in hours) 

Students .......................................................... Demographic Checklist (‘‘All About You’’) ..... 183 1 5/60 
Peer Nomination Inventory (‘‘Others At 

School’’).
183 1 40/60 

Teachers ......................................................... Social Behavior Rating Scale ........................ 14 1 3 
School Health Room Aide .............................. Injury Abstraction Form .................................. 1 1 32 

Dated: November 21, 2008. 
Maryam I. Daneshvar, 
Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 
[FR Doc. E8–28553 Filed 12–1–08; 8:45 am] 
BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

Proposed Information Collection 
Activity; Comment Request 

Proposed Projects 
Title: HHS/ACF/OPRE Head Start 

Classroom-based Approaches and 
Resources for Emotion and Social skill 
promotion (CARES) project: Impact and 
Implementation Studies. 

OMB No.: New Collection. 
Description: The Head Start 

Classroom-based Approaches and 
Resources for Emotion and Social skill 
promotion (CARES) project will 
evaluate social emotional program 
enhancements within Head Start 
settings serving three- and four-year-old 
children. This project focuses on 
identifying the central features of 
effective programs to provide the 
information Federal policy makers and 
Head Start providers will need if they 
are to increase Head Start’s capacity to 
improve the social and emotional skills 
and school readiness of preschool-age 
children. The project is sponsored by 
the Office of Planning, Research and 
Evaluation (OPRE) of the 
Administration for Children and 
Families (ACF). 

The Head Start CARES project will 
use a group-based randomized design to 
test the effects of three different 
evidence-based programs designed to 
improve the social and emotional 
development of children in Head Start 
classrooms. 

The purpose of this data collection is 
to assess the impact and 
implementation of program models 
through surveys with teachers and 
parents, direct child assessments, as 
well as interviews with teachers, local 
coaches, trainers and center staff. 

Respondents: The respondents to 
these various surveys will include Head 
Start lead teachers, center staff and 
directors, trainers, local coaches, low- 
income parents and their Head Start 
children. Children in the study will be 
three- and four-year-olds in the selected 
Head Start classrooms. 

ANNUAL BURDEN ESTIMATES 

Instrument Annual number 
of respondents 

Number of 
responses per 

respondent 

Average burden 
hours per 
response 

Estimated annual 
burden 
hours 

Lead Teacher Self-Report Survey ................................................... 360 1 0.33 119 
Teacher Report on Individual Children ............................................ 4,880 1.5 0.33 2,416 
Parent Survey .................................................................................. 4,880 1 0.33 1,610 
Direct Child Assessment ................................................................. 4,880 1.5 0.75 5,490 
Trainer Survey ................................................................................. 60 .5 0.33 10 
Coach Survey .................................................................................. 540 .5 0.33 89 
Site Visit: Coach Interview Guide .................................................... 60 .5 1 30 
Site Visit: Teacher Interview Guide ................................................. 360 .5 1 180 
Site Visit: Center Staff Interview Guide ........................................... 450 .5 1 225 

Estimated Total Annual Burden 
Hours: 10,169. 

In compliance with the requirements 
of Section 3506(c)(2)(A) of the 

Paperwork Reduction Act of 1995, the 
Administration for Children and 
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Families is soliciting public comment 
on the specific aspects of the 
information collection described above. 
Copies of the proposed collection of 
information can be obtained and 
comments may be forwarded by writing 
to the Administration for Children and 
Families, Office of Planning, Research 
and Evaluation, 370 L’Enfant 
Promenade, SW., Washington, DC 
20447, Attn: OPRE Reports Clearance 
Officer. E-mail address: 
OPREinfocollection@acf.hhs.gov. All 
requests should be identified by the title 
of the information collection. 

The Department specifically requests 
comments on (a) Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
the quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 

collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 
Consideration will be given to 
comments and suggestions submitted 
within 60 days of this publication. 

Dated: November 25, 2008. 
Brendan C. Kelly, 
OPRE Reports Clearance Officer. 
[FR Doc. E8–28481 Filed 12–1–08; 8:45 am] 
BILLING CODE 4184–01–M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

Proposed Information Collection 
Activity; Comment Request 

Proposed Projects 
Title: TANF Quarterly Financial 

Report, ACF–196. 
OMB No.: 0970–0247. 

Description: The Tribal TANF 
Quarterly Financial Report provides 
specific data regarding expenditures and 
provides a mechanism for Tribes to 
request grant awards and certify the 
availability of State matching funds. 
Failure to collect this data would 
seriously compromise the 
Administration for Children and 
Families (ACF) ability to monitor 
expenditures. This information is also 
used to estimate outlays and may be 
used to prepare ACF budget 
submissions to Congress. The following 
citation should be noted in regard to 
this collection: 45 CFR 286.255. 

Respondents: Tribal TANF Agencies. 

ANNUAL BURDEN ESTIMATES 

Instrument Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden hours 
per response 

Total burden 
hours 

ACF–196TT ..................................................................................................... 20 4 2 160 

Estimated Total Annual Burden Hours: .................................................... ........................ ........................ ........................ 160 

In compliance with the requirements 
of Section 506(c)(2)(A) of the Paperwork 
Reduction Act of 1995, the 
Administration for Children and 
Families is soliciting public comment 
on the specific aspects of the 
information collection described above. 
Copies of the proposed collection of 
information can be obtained and 
comments may be forwarded by writing 
to the Administration for Children and 
Families, Office of Administration, 
Office of Information Services, 370 
L’Enfant Promenade, SW., Washington, 
DC 20447, Attn: ACF Reports Clearance 
Officer. E-mail address: 
infocollection@acf.hhs.gov. All requests 
should be identified by the title of the 
information collection. 

The Department specifically requests 
comments on: (a) Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
the quality, utility, and clarity of the 
information to be collected; and (d) 

ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 
Consideration will be given to 
comments and suggestions submitted 
within 60 days of this publication. 

Dated: November 26, 2008. 
Janean Chambers, 
Reports Clearance Officer. 
[FR Doc. E8–28543 Filed 12–1–08; 8:45 am] 
BILLING CODE 4184–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

In compliance with the requirement 
for opportunity for public comment on 
proposed data collection projects 
(section 3506(c)(2)(A) of Title 44, United 
States Code, as amended by the 
Paperwork Reduction Act of 1995, 

Public Law 104–13), the Health 
Resources and Services Administration 
(HRSA) publishes periodic summaries 
of proposed projects being developed 
for submission to OMB under the 
Paperwork Reduction Act of 1995. To 
request more information on the 
proposed project or to obtain a copy of 
the data collection plans and draft 
instruments, e-mail 
paperwork@hrsa.gov or call the HRSA 
Reports Clearance Officer at (301) 443– 
1129. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 
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Proposed Project: Maternal and Child 
Health Bureau Performance Measures 
for Discretionary Grants (OMB No. 
0915–0298): Revision 

The Maternal and Child Health 
Bureau (MCHB) intends to continue to 
collect performance data for Special 
Projects of Regional and National 
Significance (SPRANS), Community 
Integrated Service Systems (CISS), and 
other grant programs administered by 
MCHB. 

The Health Resources and Services 
Administration (HRSA) proposes to 

continue using reporting requirements 
for SPRANS projects, CISS projects, and 
other grant programs administered by 
MCHB, including national performance 
measures, previously approved by OMB, 
and in accordance with the 
‘‘Government Performance and Results 
Act (GPRA) of 1993’’ (Public Law 103– 
62). This Act requires the establishment 
of measurable goals for Federal 
Programs that can be reported as part of 
the budgetary process, thus linking 
funding decisions with performance. 
Performance measures for MCHB 
discretionary grants were initially 

approved in January 2003. Approval 
from OMB is being sought to continue 
the use of these measures. Some of these 
measures are specific to certain types of 
programs, and will not apply to all 
grantees. Furthermore, these measures 
are based primarily on existing data, 
thereby minimizing the response burden 
consistent with program administration 
and management needs. Through the 
experience of utilizing these measures, 
we are enhancing them to better reflect 
program goals. 

The estimated response burden is as 
follows: 

Form Number of 
respondents 

Responses 
per 

respondent 

Total 
responses 

Burden hours 
per response 

Total burden 
hours 

Grant Report ........................................................................ 898 1 898 6 5,388 

E-mail comments to 
paperwork@hrsa.gov or mail the HRSA 
Reports Clearance Officer, Room 10–33, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857. Written comments 
should be received within 60 days of 
this notice. 

Dated: November 24, 2008. 
Alexandra Huttinger, 
Director, Division of Policy Review and 
Coordination. 
[FR Doc. E8–28540 Filed 12–1–08; 8:45 am] 
BILLING CODE 4165–15–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 

Periodically, the Health Resources 
and Services Administration (HRSA) 
publishes abstracts of information 
collection requests under review by the 
Office of Management and Budget 
(OMB), in compliance with the 
Paperwork Reduction Act of 1995 (44 

U.S.C. Chapter 35). To request a copy of 
the clearance requests submitted to 
OMB for review, e-mail 
paperwork@hrsa.gov or call the HRSA 
Reports Clearance Office on (301) 443– 
1129. 

The following request has been 
submitted to the Office of Management 
and Budget for review under the 
Paperwork Reduction Act of 1995: 

Proposed Project: Maternal and Child 
Health Services Title V Block Grant 
Program Guidance and Forms for the 
Title V Application/Annual Report 
(OMB No. 0915–0172): Revision 

The Health Resources and Services 
Administration (HRSA) proposes to 
revise the Maternal and Child Health 
Services Title V Block Grant Program— 
Guidance and Forms for the 
Application/Annual Report. The 
guidance is used annually by the 50 
States and 9 jurisdictions to apply for 
Block Grants under Title V of the Social 
Security Act, and in preparing the 
required annual report. The proposed 
revisions follow and build on extensive 
consultation received from a workgroup 
convened to provide suggestions to 
improve the guidance and forms. 

The changes in this edition of the 
Maternal and Child Health Services 
Title V Block Grant Program Guidance 
and Forms for the Title V Application/ 
Annual Report are primarily revisions to 
Section II—Needs Assessment. The 
purpose of these revisions is: (1) To 
provide more complete information on 
the Background and Conceptual 
Framework for the Needs Assessment 
Process (Part A); (2) to clarify what State 
grantees are to include in the Five Year 
Needs Assessment Document (Part B); 
(3) to better explain the information to 
include in the Annual Needs 
Assessment Summary/Update, both in 
the year when the five year Needs 
Assessment is conducted and in interim 
years (Part C); and (4) to update Figure 
2, the Needs Assessment diagram, to 
reflect all aspects of the Needs 
Assessment process. In addition, other 
minor changes and clarifications are 
included throughout the document to 
make the instructions clearer for the 
respondent. Such changes include the 
clarification of headings and the types 
of information that States may want to 
include in a particular section. 

The estimated average annual burden 
is as follows: 

Reporting document Number of 
respondents 

Responses 
per 

respondent 

Total 
responses 

Burden per 
response 

Total 
burden 
hours 

Cost per 
hour 

Total hour 
cost 

Application and Report without 
Needs Assessment (2009 & 
2011) .................................... 59 1 59 270 15,930 $30 $477,900 

Application with Needs Assess-
ment (2010) .......................... 59 1 59 378.5 22,332 30 669,960 

Total Average Annual Bur-
den ................................ 59 ........................ 59 306 18,064 30 541,920 

The total estimate of annual burden is the average for the next three year period of Application submissions in which a Needs Assessment will 
be required once. The Application submissions (with and without the Needs Assessment) are based on the calendar year. 
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Written comments and 
recommendations concerning the 
proposed information collection should 
be sent within 30 days of this notice to 
the desk officer for HRSA, either by e- 
mail to OIRA submission@omb.eop.gov 
or by fax to 202–395–6974. Please direct 
all correspondence to the ‘‘attention of 
the desk officer for HRSA.’’ 

Dated: November 24, 2008. 
Alexandra Huttinger, 
Director, Division of Policy Review and 
Coordination. 
[FR Doc. E8–28541 Filed 12–1–08; 8:45 am] 
BILLING CODE 4165–15–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing 

AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 

SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 
ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852–3804; telephone: 301/ 
496–7057; fax: 301/402–0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 

Method for Detection of Cancer Based 
on Spatial Genome Organization in the 
Cell Nucleus 

Description of Technology: The 
successful treatment of cancer is 
correlated with the early detection of 
the cancerous cells. Conventional 
cancer diagnosis is largely based on 
qualitative morphological criteria, but 
more accurate quantitative tests could 
greatly increase early detection of 
malignant cells. It has been observed 
that the spatial arrangement of DNA in 
the nucleus is altered in cancer cells in 
comparison to normal cells. Therefore, 

it is possible to distinguish malignant 
cells by mapping the position of labeled 
marker genes in the nucleus. 

This NIH invention provides methods 
of detecting abnormal cells in a sample 
using the spatial position of one or more 
genes within the nucleus of a cell, as 
well as a kit for detecting abnormal cells 
using such methods. The invention also 
provides methods of identifying gene 
markers for abnormal cells using the 
spatial position of one or more genes 
within the nucleus of a cell. 

Applications: Diagnostic for cancer 
from tumor biopsies after non-invasive 
techniques such as a mammogram or 
PSA assay have suggested cancer. 

Advantages: 
• Sensitive detection of cancer. 
• Very small sample (100–200 cells) 

reduces the need for invasive 
procedures. 

• Does not require mitotic 
chromosomes. 

• Applicable to solid tumors and 
blood cancers. 

• Single cell assay allows analysis of 
subpopulations from biopsy. 

• Probes to all genomic regions are 
available. 

• Alternative or complementary to 
conventional diagnostics. 

• Measures metastatic potential of 
cancer cells. 

• Determination of tumor type. 
Market: 
• This novel in vitro diagnostic test 

for cancer has use in oncology 
laboratories of hospitals and commercial 
clinical laboratories. 

• In the United States, almost 1.5 
million new cancer cases are expected 
to be diagnosed in 2008. 

Development Status: Presently in the 
process of validating the assay using a 
larger set of tumor samples. 

Inventors: Tom Misteli and Karen 
Meaburn (NCI). 

Publication: KJ Meaburn and T 
Misteli. Locus-specific and activity- 
independent gene repositioning during 
early tumorigenesis. J Cell Biol. 2008 Jan 
14;180(1):39–50. 

Patent Status: U.S. Provisional 
Application No. 61/094,318 filed 04 Sep 
2008 (HHS Reference No. E–283–2008/ 
0-US–01). 

Licensing Status: Available for 
exclusive or non-exclusive licensing. 

Licensing Contact: Whitney Hastings; 
301–451–7337; hastingw@mail.nih.gov. 

Collaborative Research Opportunity: 
The National Cancer Institute, Cell 
Biology of Genomes Group, is seeking 
statements of capability or interest from 
parties interested in collaborative 
research to further develop, evaluate, or 
commercialize diagnostic methods for 
detection of cancer using spatial genome 

organization. Please contact John D. 
Hewes, Ph.D. at 301–435–3121 or 
hewesj@mail.nih.gov for more 
information. 

A Novel, Non-Invasive and 
Therapeutically Useful High 
Throughput Technique To Isolate 
Highly Enriched Tumor Reactive 
Lymphocytes From Peripheral Blood- 
Potential Use in Adoptive 
Immunotherapy 

Description of Technology: The 
adoptive transfer of autologous antigen 
reactive lymphocytes has been shown to 
mediate significant tumor regression in 
some patients with metastatic cancer. 
However, the isolation of these T 
lymphocytes requires invasive surgery, 
which can lead to post-operative 
complications and delays in initiating 
adoptive immunotherapy with T cells. 

This technology is directed to the use 
of a novel high throughput technique to 
isolate highly enriched tumor reactive 
lymphocytes in a non-invasive manner 
from the peripheral blood of cancer 
patients for the purpose of cancer 
immunotherapy. The technique utilizes 
a highly sensitive PCR based screening 
assay. 

Applications: The isolated T 
lymphocytes can be used in adoptive 
immunotherapy for the treatment of 
metastatic cancer. 

Advantages: 
• A rapid and non-invasive high 

throughput method of isolating tumor 
reactive T cells, which is otherwise 
difficult with conventional peripheral 
blood isolating techniques. 

• The method is easy to use and 
based on a highly sensitive PCR based 
screening assay. 

• The method can detect the presence 
of extremely rare T cells in a bulk 
population of peripheral blood cells. 

Development Status: The method of 
isolating tumor reactive T lymphocytes 
has been established. The method was 
successfully used to isolate tumor 
reactive T cells from peripheral blood of 
cancer patients. 

Inventor: Udai S. Kammula (NCI). 
Patent Status: U.S. Patent Application 

No. 61/027,623 filed 11 Feb 2008 (HHS 
Reference No. E–003–2008/0–US–01). 

Licensing Status: Available for 
exclusive or non-exclusive licensing. 

Licensing Contact: Sabarni K. 
Chatterjee, PhD; 301–435–5587; 
chatterjeesa@mail.nih.gov 

Collaborative Research Opportunity: 
The National Cancer Institute, Surgery 
Branch, is seeking statements of 
capability or interest from parties 
interested in collaborative research to 
further develop, evaluate, or 
commercialize this high throughput T 
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cell isolation technology. Please contact 
John D. Hewes, PhD at 301–435–3121 or 
hewesj@mail.nih.gov for more 
information. 

Ectopic Thymidylate Synthase 
Accelerates the Development of 
Hyperplastic Foci and Adenomas in 
Pancreatic Islets 

Description of Technology: 
Thymidylate synthase (TS) is an E2F1- 
regulated enzyme essential for DNA 
synthesis and repair. Elevated levels of 
TS protein and mRNA levels are 
associated with many human cancers. 
Previous research by the NIH inventors 
has demonstrated that ectopic 
expression of catalytically active TS is 
sufficient to induce a transformed 
phenotype in mammalian cells as 
manifested by foci formation, anchorage 
independent growth, and tumor 
formation in nude mice. Overexpression 
of hTS in murine islets provides a 
model to study genetic alterations 
associated with the progression from 
normal cells to hyperplasia and 
adenoma and suggests that this mouse 
model may be useful for cancer 
prevention and the development of 
therapeutic strategies. 

Applications: 
• Transgenic mouse model to develop 

cancer therapeutics. 
• Drug screening for tumor reduction 

and prevention. 
Market: Cancer therapeutic 

development. 
Development Status: Thymidylate 

synthase transgenic mice available. 
Inventor: Maria Zajac-Kaye (NCI). 
Patent Status: HHS Reference No. 

E–088–2006/0—Research Tool. Patent 
prosecution is not being pursued for this 
technology. 

Publications: 
1. L Rahman, D Voeller, M Rahman, 

S Lipkowitz, C Allegra, JC Barrett, FJ 
Kaye, M Zajac-Kaye. Thymidylate 
synthase as an oncogene: a novel role 
for an essential DNA synthesis enzyme. 
Cancer Cell. 2004 Apr; 5(4):341–351. 

2. D Voeller, L Rahman, M Zajac- 
Kaye. Elevated levels of thymidylate 
synthase linked to neoplastic 
transformation of mammalian cells. Cell 
Cycle. 2004 Aug; 3(8):1005–1007. 

3. M Chen, L Rahman, D Voeller, E 
Kastanos, SX Yang, L Geigenbaum, C 
Allegra, FJ Kaye, P Steeg, M Zajac-Kaye. 
Transgenic expression of human 
thymidylate synthase accelerates the 
development of hyperplasia and tumors 
in the endocrine pancreas. Oncogene. 
2007 Jul 19; 26(33):4817–4824. 

Licensing Status: Available for 
licensing. 

Licensing Contact: Betty B. Tong, 
Ph.D.; 301–594–6565; 
tongb@mail.nih.gov. 

Collaborative Research Opportunity: 
The National Cancer Institute, Medical 
Oncology Branch, is seeking statements 
of capability or interest from parties 
interested in collaborative research to 
further develop, evaluate, or 
commercialize the Thymidylate 
Synthase Transgenic Animal Model. 
Please contact John D. Hewes, PhD at 
301–435–3121 or hewesj@mail.nih.gov 
for more information. 

Dated: November 24, 2008. 
Richard U. Rodriguez, 
Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 
[FR Doc. E8–28611 Filed 12–1–08; 8:45 am] 
BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing 

AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 

SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 
ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852–3804; telephone: 301/ 
496–7057; fax: 301/402–0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 

Detection and Quantification of HIV 
Antigen 

Description of Technology: The 
invention relates to a novel, cost- 
effective method of detecting HIV 
antigens, in particular HIV Gag (p24) 
antigen, in human biological samples. 
The method relies on using a novel 
combination of a bead coated with a 

primary high affinity monoclonal 
antibody specific for p24 antigen and a 
secondary antibody conjugated with a 
fluorescent label that is also specific for 
p24 antigen. This detection method 
requires only approximately 50 µl of 
sample, and is able to detect the 
presence of HIV p24 antigen over a 
range of concentrations from 20,000 
picograms down to 0.3 picograms with 
very low intrasample variability. The 
upper and lower limits of the detection 
method can be adjusted by altering the 
components of the assay. 

Applications: Detection of HIV 
antigens in biological samples. 

Advantages: 
• Cost-effective 
• Minimal amounts of sample 

required 
• High sensitivity and dynamic range 
Development Status: In vitro data can 

be provided upon request. 
Market: HIV Diagnostics. 
Inventors: Jean-Charles Grivel et al. 

(NICHD). 
Publications: Manuscript in press. 
Patent Status: U.S. Provisional 

Application No. 61/082,937 filed 23 Jul 
2008 (HHS Reference No. E–240–2008/ 
0–US–01). 

Licensing Status: Available for 
exclusive or non-exclusive licensing. 

Licensing Contact: Kevin W. Chang, 
PhD; 301–435–5018; 
changke@mail.nih.gov. 

Compositions and Methods for 
Inhibition of Fat-Specific Protein 27 

Description of Technology: FSP27 
expression is regulated by PPARg, a 
gene known to play a critical role in the 
development of fatty liver. Over- 
expression of FSP27 results in an 
increase in triglyceride accumulation 
and an increase in cystolic vacuoles 
containing lipid droplets which are 
associated with development of fatty 
liver disease or hepatic steatosis. This 
abnormal retention of lipids in liver 
cells occurs in diabetes and alcoholism 
and is correlated with decreased liver 
function which can often lead to 
cirrhosis and sometimes death. 
Presently, there are no adequate 
therapies for fatty liver disease. 

This technology is directed towards 
compositions and methods of inhibiting 
FSP27, which include antisense 
compounds, small molecule inhibitors 
and antibodies that target FSP27. 

Application: Potential new shRNA 
based therapy for steatotic liver disease 
(fatty liver). 

Market: Approximately 20 to 30% of 
the U.S. population has some degree of 
fatty liver disease, making it the most 
prevalent liver disease. Meanwhile, 
cirrhosis is one of the top ten causes of 
death in the U.S. 
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Development Status: Preclinical 
studies are in progress. 

Inventors: Frank J. Gonzalez (NCI) et 
al. 

Publication: K Matsusue, T Kusakabe, 
T Noguchi, S Takiguchi, T Suzuki, S 
Yamano, FJ Gonzalez: Hepatic steatosis 
in the leptin-deficient mouse is 
promoted by the PPARgamma target 
gene, fat-specific protein 27. Cell Metab. 
2008 Apr; 7(4):302–311. 

Patent Status: U.S. Provisional 
Application No. 61/043,330 filed 08 Apr 
2008 (HHS Reference No. E–145–2008/ 
0–US–01). 

Licensing Status: Available for 
licensing. 

Licensing Contact: Fatima Sayyid, 
M.H.P.M.; 301–435–4521; 
Fatima.Sayyid@hhs.nih.gov. 

Collaborative Research Opportunity: 
The Laboratory of Metabolism, National 
Cancer Institute, is seeking statements of 
capability or interest from parties 
interested in collaborative research to 
further develop, evaluate, or 
commercialize inhibitors of FSP27 for 
treatment of fatty liver disease. Please 
contact John D. Hewes, PhD at 301–435– 
3121 or hewesj@mail.nih.gov for more 
information. 

Detection of Hereditary Prostate Cancer 

Description of Technology: Inherited 
prostate cancer susceptibility genes with 
high penetrance are responsible for 5% 
to 10% of all cancer cases and up to 
30% to 40% of early onset of the 
disease. Previous genetic linkage studies 
indicated that germline variations in a 
gene or genes on Xq27 were involved in 
prostate carcinogenesis. The linkage 
peak for prostate cancer overlies a 
region containing five SPANX genes 
whose expression has been detected in 
a variety of cancers. The investigators 
have identified an intra-chromosomal 
inversion involving more than a 400 kb 
sequence in prostate cancer patients but 
not in unaffected individuals. This 
technology can be used as an accurate, 
early prostate cancer susceptibility 
diagnostics method. 

Applications: High throughput 
screening assay to predict patient 
susceptibility to prostate cancer. 

Advantages: Easy, ready to use early 
stage prostate cancer diagnostic. 

Development Status: The technology 
is currently in the pre-clinical stage of 
development. 

Market: 
• Among men, prostate cancer is the 

most common cancer and the second 
leading cause of death. 

• There will be approximately 
186,320 newly diagnosed cases of 
prostate cancer and an estimated 28,660 

deaths are expected to occur in the 
United States in 2008. 

• An estimated 5 to 10 percent of all 
prostate cancers are considered 
hereditary and as many as 30% to 40% 
of early onset of the disease. 

Inventors: Natalay Kouprina (NCI) et 
al. 

Patent Status: U.S. Provisional 
Application No. 61/010,209 filed 01 Jan 
2008 (HHS Reference No. E–241–2007/ 
0–US–01). 

Licensing Status: Available for 
exclusive or non-exclusive licensing. 

Licensing Contact: Jennifer Wong; 
301–435–4633; wongje@mail.nih.gov. 

Mouse Monoclonal Antibody to the 
Nitrone Spin Trap 5,5-dimethyl-1- 
pyrroline N-oxide (DMPO) 

Description of Technology: Oxidative 
stress resulting in the formation of 
biological radicals has been implicated 
in a number of human diseases, such as 
cancer as well as aging. There is, 
however, a paucity of reliable methods 
for in vivo or ex vivo detection of radical 
formation. Until now the only general 
technique that allowed for the detection 
of these highly reactive species was 
electron spin resonance (ESR) using 
spin traps. One of the most popular of 
these spin traps is 5,5-dimethyl-1- 
pyrroline N-oxide (DMPO). In the ESR 
method, radicals are trapped by DMPO, 
and the DMPO spin adduct signal is 
measured quantitatively by an ESR 
spectrometer. 

The Research Tool available is a 
mouse monoclonal antibody that 
specifically reacts with DMPO-protein 
and DMPO–DNA adducts. The 
inventors have used DMPO-octanoic 
acid conjugated to ovalbumin as the 
antigen to develop this monoclonal 
antibody. This product was assayed by 
ELISA and found to be reactive against 
DMPO-protein adducts at a dilution of 
1 µg/ml of affinity purified mouse IgG 
when used in combination with alkaline 
phosphatase conjugated, affinity 
purified anti-mouse IgG (Goat). 

Applications: 
• ELISA and Immunoblotting of 

protein-DMPO adducts. 
• Immuno-spin trapping analyses of 

DNA radicals. 
• Immunoprecipitation of protein- 

DMPO adducts. 
Market: DMPO is one of the most 

frequently used spin traps to detect free 
radicals and cited in over one thousand 
publications (Pubmed). 

Inventors: Ronald P. Mason and 
Marilyn Ehrenshaft (NIEHS). 

Patent Status: HHS Reference No. E– 
175–2006/0—Research Material. Patent 
protection is not being pursued for this 
technology. 

Licensing Status: Hybridoma 
producing the monoclonal antibody and 
the monoclonal antibody are available 
for Biological Material Licensing. 

Licensing Contact: Suryanarayana 
(Sury) Vepa, PhD, J.D.; 301–435–5020; 
vepas@mail.nih.gov. 

HIV gp41-Membrane Proximal External 
Region Arrayed on Hepatitis B Surface 
Antigen Particles for HIV Diagnostic 
and Vaccine Applications 

Description of Technology: This 
technology describes vectors encoding 
the membrane proximal external region 
(MPER) and select variants from HIV–1 
gp41 linked to the hepatitis B surface 
antigen (HBsAg) and the resulting 
expressed particles for use in HIV 
diagnostic and vaccine applications. 
HIV–1 gp41 membrane proximal region 
contains two epitopes recognized by 
broadly neutralizing human monoclonal 
antibodies 2F5 and 4E10. However, 
immunization with gp41 MPER or the 
2F5 or 4E10 epitopes have failed to raise 
neutralizing antibodies. In the subject 
technology, the particles were shown to 
bind antibodies from broadly 
neutralizing human sera and to the two 
known broadly neutralizing antibodies 
2F5 and 4E10 with high relative 
affinities, demonstrating that the 
relevant epitopes are accessible for 
antibody binding and the potential 
utility of the particles in diagnostic 
applications. Additionally, these 
particles could be used to screen phage- 
display libraries for novel broadly cross- 
reactive neutralizing antibodies, of 
which only five are currently known. 
These particles could also be used for 
selection of MPER specific B cells. 
Lastly, these particles have been shown 
to be immunogenic and raise antibodies 
that recognize HIV–1 Env gp160 
expressed on the cell surface. These 
immunogens can elicit neutralizing 
antibodies specific for HIV gp41 MPER, 
the MPER of gp41 is highly conserved 
across various HIV clades and therefore 
is likely to generate broadly neutralizing 
antibodies when administered in a 
proper presentation in a lipid context as 
is the case in HBsAg particles. Multiple 
copies of the MPER of HIV–1 gp41 
arrayed on the particles could 
significantly increase the immunogenic 
potential compared to monomeric 
molecules. An increase of this nature 
has been observed with HBsAg and HPV 
virus-like particles in hepatitis B and 
cervical cancer vaccines, respectively, 
suggesting that particulate array may 
improve the presentation of selected 
epitopes to the immune system. 

Applications: HIV vaccines; HIV 
diagnostics. 
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Advantages: These immunogens can 
elicit neutralizing antibodies specific for 
HIV gp41 MPER, which is highly 
conserved across various HIV clades 
and therefore is likely to generate 
broadly neutralizing antibodies when 
administered in a proper presentation in 
a lipid context as is the case in HBsAg 
particles. Multiple copies of the MPER 
of HIV–1 gp41 arrayed on the particles 
could significantly increase the 
immunogenic potential compared to 
monomeric molecules. 

Inventors: Richard T. Wyatt (NIAID), 
Sanjay K. Phogat (NIAID), Ira Berkower 
(FDA). 

Patent Status: 
• U.S. Provisional Application No. 

60/653,930 filed 18 Feb 2005 (HHS 
Reference No. E–123–2005/0–US–01). 

• PCT Application No. PCT/US2006/ 
005613 filed 17 Feb 2006, which 
published as WO 2006/112929 on 30 
Nov 2006 (HHS Reference No. E–123– 
2005/1–PCT–01). 

• U.S. Patent Application No. 11/ 
816,069 filed 10 Aug 2007 (HHS 
Reference No. E–123–2005/1–US–02). 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Cristina 
Thalhammer-Reyero, PhD, M.B.A.; 301/ 
435–4507; thalhamc@mail.nih.gov. 

Dated: November 24, 2008. 
Richard U. Rodriguez, 
Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 
[FR Doc. E8–28614 Filed 12–1–08; 8:45 am] 
BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel, Transmission and 
Pathogenesis of HIV in Women 

Date: December 10–12, 2008. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Bethesda North Marriott Hotel and 

Conference Center, 5701 Marinelli Road, 
Bethesda, MD 20852. 

Contact Person: Thames E. Pickett, PhD, 
Scientific Review Officer, Scientific Review 
Program, Division of Extramural Activities, 
NIH/NIAID/DHHS, 6700B Rockledge Drive, 
MSC 7616, Bethesda, MD 20892–7616, 301– 
496–2550, pickettte@niaid.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel, Deciphering Pathogenisis 
for Developing Effective Therapies for Viral 
Infections. 

Date: December 15, 2008. 
Time: 9:30 a.m. to 12:30 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6700B 

Rockledge Drive, Bethesda, MD 20817. 
(Telephone Conference Call) 

Contact Person: Edward W. Schroder, PhD, 
Scientific Review Officer, Scientific Review 
Program, Division of Extramural Activities, 
National Institutes of Health/NIAID, 6700B 
Rockledge Drive, MSC 7616, Bethesda, MD 
20892, 301–435–8537, 
eschroder@niaid.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 

Dated: November 21, 2008. 
Jennifer Spaeth, 
Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E8–28493 Filed 12–1–08; 8:45 am] 
BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Substance Abuse and Mental Health 
Services Administration 

Current List of Laboratories Which 
Meet Minimum Standards To Engage in 
Urine Drug Testing for Federal 
Agencies 

AGENCY: Substance Abuse and Mental 
Health Services Administration, HHS. 
ACTION: Notice. 

SUMMARY: The Department of Health and 
Human Services (HHS) notifies Federal 
agencies of the laboratories currently 
certified to meet the standards of 
Subpart C of the Mandatory Guidelines 

for Federal Workplace Drug Testing 
Programs (Mandatory Guidelines). The 
Mandatory Guidelines were first 
published in the Federal Register on 
April 11, 1988 (53 FR 11970), and 
subsequently revised in the Federal 
Register on June 9, 1994 (59 FR 29908), 
on September 30, 1997 (62 FR 51118), 
and on April 13, 2004 (69 FR 19644). 

A notice listing all currently certified 
laboratories is published in the Federal 
Register during the first week of each 
month. If any laboratory’s certification 
is suspended or revoked, the laboratory 
will be omitted from subsequent lists 
until such time as it is restored to full 
certification under the Mandatory 
Guidelines. 

If any laboratory has withdrawn from 
the HHS National Laboratory 
Certification Program (NLCP) during the 
past month, it will be listed at the end, 
and will be omitted from the monthly 
listing thereafter. 

This notice is also available on the 
Internet at http:// 
www.workplace.samhsa.gov and http:// 
www.drugfreeworkplace.gov. 

FOR FURTHER INFORMATION CONTACT: Mrs. 
Giselle Hersh, Division of Workplace 
Programs, SAMHSA/CSAP, Room 2– 
1042, One Choke Cherry Road, 
Rockville, Maryland 20857; 240–276– 
2600 (voice), 240–276–2610 (fax). 
SUPPLEMENTARY INFORMATION: The 
Mandatory Guidelines were developed 
in accordance with Executive Order 
12564 and section 503 of Public Law 
100–71. Subpart C of the Mandatory 
Guidelines, ‘‘Certification of 
Laboratories Engaged in Urine Drug 
Testing for Federal Agencies,’’ sets strict 
standards that laboratories must meet in 
order to conduct drug and specimen 
validity tests on urine specimens for 
Federal agencies. To become certified, 
an applicant laboratory must undergo 
three rounds of performance testing plus 
an on-site inspection. To maintain that 
certification, a laboratory must 
participate in a quarterly performance 
testing program plus undergo periodic, 
on-site inspections. 

Laboratories which claim to be in the 
applicant stage of certification are not to 
be considered as meeting the minimum 
requirements described in the HHS 
Mandatory Guidelines. A laboratory 
must have its letter of certification from 
HHS/SAMHSA (formerly: HHS/NIDA) 
which attests that it has met minimum 
standards. 

In accordance with Subpart C of the 
Mandatory Guidelines dated April 13, 
2004 (69 FR 19644), the following 
laboratories meet the minimum 
standards to conduct drug and specimen 
validity tests on urine specimens: 
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ACL Laboratories, 8901 W. Lincoln 
Ave., West Allis, WI 53227, 414–328– 
7840/800–877–7016. (Formerly: 
Bayshore Clinical Laboratory) 

ACM Medical Laboratory, Inc., 160 
Elmgrove Park, Rochester, NY 14624, 
585–429–2264. 

Advanced Toxicology Network, 3560 
Air Center Cove, Suite 101, Memphis, 
TN 38118, 901–794–5770/888–290– 
1150. 

Aegis Sciences Corporation, 345 Hill 
Ave., Nashville, TN 37210, 615–255– 
2400. (Formerly: Aegis Analytical 
Laboratories, Inc.) 

Baptist Medical Center-Toxicology 
Laboratory, 9601 I–630, Exit 7, Little 
Rock, AR 72205–7299, 501–202–2783. 
(Formerly: Forensic Toxicology 
Laboratory Baptist Medical Center) 

Clinical Reference Lab, 8433 Quivira 
Road, Lenexa, KS 66215–2802, 800– 
445–6917. 

Diagnostic Services, Inc., dba DSI, 
12700 Westlinks Drive, Fort Myers, 
FL 33913, 239–561–8200/800–735– 
5416. 

Doctors Laboratory, Inc., 2906 Julia 
Drive, Valdosta, GA 31602, 229–671– 
2281. 

DrugScan, Inc., P.O. Box 2969, 1119 
Mearns Road, Warminster, PA 18974, 
215–674–9310. 

DynaLIFE Dx*, 10150–102 St., Suite 
200, Edmonton, Alberta, Canada T5J 
5E2, 780–451–3702/800–661–9876. 
(Formerly: Dynacare Kasper Medical 
Laboratories) 

ElSohly Laboratories, Inc., 5 Industrial 
Park Drive, Oxford, MS 38655, 662– 
236–2609. 

Gamma-Dynacare Medical 
Laboratories*, A Division of the 
Gamma-Dynacare Laboratory 
Partnership, 245 Pall Mall Street, 
London, ONT, Canada N6A 1P4, 519– 
679–1630. 

Kroll Laboratory Specialists, Inc., 1111 
Newton St., Gretna, LA 70053, 504– 
361–8989/800–433–3823. (Formerly: 
Laboratory Specialists, Inc.) 

Kroll Laboratory Specialists, Inc., 450 
Southlake Blvd., Richmond, VA 
23236, 804–378–9130. (Formerly: 
Scientific Testing Laboratories, Inc.; 
Kroll Scientific Testing Laboratories, 
Inc.) 

Laboratory Corporation of America 
Holdings, 7207 N. Gessner Road, 
Houston, TX 77040, 713–856–8288/ 
800–800–2387. 

Laboratory Corporation of America 
Holdings, 69 First Ave., Raritan, NJ 
08869, 908–526–2400/800–437–4986. 
(Formerly: Roche Biomedical 
Laboratories, Inc.) 

Laboratory Corporation of America 
Holdings, 1904 Alexander Drive, 
Research Triangle Park, NC 27709, 

919–572–6900/800–833–3984. 
(Formerly: LabCorp Occupational 
Testing Services, Inc., CompuChem 
Laboratories, Inc.; CompuChem 
Laboratories, Inc., A Subsidiary of 
Roche Biomedical Laboratory; Roche 
CompuChem Laboratories, Inc., A 
Member of the Roche Group) 

Laboratory Corporation of America 
Holdings, 1120 Main Street, 
Southaven, MS 38671, 866–827–8042/ 
800–233–6339. (Formerly: LabCorp 
Occupational Testing Services, Inc.; 
MedExpress/National Laboratory 
Center) 

LabOne, Inc. d/b/a Quest Diagnostics, 
10101 Renner Blvd., Lenexa, KS 
66219, 913–888–3927/800–873–8845. 
(Formerly: Quest Diagnostics 
Incorporated; LabOne, Inc.; Center for 
Laboratory Services, a Division of 
LabOne, Inc.) 

Maxxam Analytics*, 6740 Campobello 
Road, Mississauga, ON, Canada L5N 
2L8, 905–817–5700. (Formerly: 
Maxxam Analytics Inc., NOVAMANN 
(Ontario), Inc.) 

MedTox Laboratories, Inc., 402 W. 
County Road D, St. Paul, MN 55112. 
651–636–7466/800–832–3244 

MetroLab-Legacy Laboratory Services, 
1225 NE 2nd Ave., Portland, OR 
97232, 503–413–5295/800–950–5295. 

Minneapolis Veterans Affairs Medical 
Center, Forensic Toxicology 
Laboratory, 1 Veterans Drive, 
Minneapolis, MN 55417, 612–725– 
2088. 

National Toxicology Laboratories, Inc., 
1100 California Ave., Bakersfield, CA 
93304, 661–322–4250/800–350–3515. 

One Source Toxicology Laboratory, Inc., 
1213 Genoa-Red Bluff, Pasadena, TX 
77504, 888–747–3774. (Formerly: 
University of Texas Medical Branch, 
Clinical Chemistry Division; UTMB 
Pathology-Toxicology Laboratory) 

Oregon Medical Laboratories, 123 
International Way, Springfield, OR 
97477, 541–341–8092. 

Pacific Toxicology Laboratories, 9348 
DeSoto Ave., Chatsworth, CA 91311, 
800–328–6942. (Formerly: Centinela 
Hospital Airport Toxicology 
Laboratory) 

Pathology Associates Medical 
Laboratories, 110 West Cliff Dr., 
Spokane, WA 99204, 509–755–8991/ 
800–541–7891 x7. 

Phamatech, Inc., 10151 Barnes Canyon 
Road, San Diego, CA 92121, 858–643– 
5555. 

Quest Diagnostics Incorporated, 3175 
Presidential Dr., Atlanta, GA 30340, 
770–452–1590/800–729–6432. 
(Formerly: SmithKline Beecham 
Clinical Laboratories; SmithKline Bio- 
Science Laboratories) 

Quest Diagnostics Incorporated, 400 
Egypt Road, Norristown, PA 19403, 
610–631–4600/877–642–2216. 
(Formerly: SmithKline Beecham 
Clinical Laboratories; SmithKline Bio- 
Science Laboratories) 

Quest Diagnostics Incorporated, 7600 
Tyrone Ave., Van Nuys, CA 91405, 
866–370–6699/818–989–2521. 
(Formerly: SmithKline Beecham 
Clinical Laboratories) 

S.E.D. Medical Laboratories, 5601 Office 
Blvd., Albuquerque, NM 87109, 505– 
727–6300/800–999–5227. 

South Bend Medical Foundation, Inc., 
530 N. Lafayette Blvd., South Bend, 
IN 46601, 574–234–4176 x276. 

Southwest Laboratories, 4645 E. Cotton 
Center Boulevard, Suite 177, Phoenix, 
AZ 85040, 602–438–8507/800–279– 
0027. 

Sparrow Health System, Toxicology 
Testing Center, St. Lawrence Campus, 
1210 W. Saginaw, Lansing, MI 48915, 
517–364–7400. (Formerly: St. 
Lawrence Hospital & Healthcare 
System) 

St. Anthony Hospital Toxicology 
Laboratory, 1000 N. Lee St., 
Oklahoma City, OK 73101, 405–272– 
7052. 

Toxicology & Drug Monitoring 
Laboratory, University of Missouri 
Hospital & Clinics, 301 Business Loop 
70 West, Suite 208, Columbia, MO 
65203, 573–882–1273. 

Toxicology Testing Service, Inc., 5426 
N.W. 79th Ave., Miami, FL 33166, 
305–593–2260. 

U.S. Army Forensic Toxicology Drug 
Testing Laboratory, 2490 Wilson St., 
Fort George G. Meade, MD 20755– 
5235, 301–677–7085. 
* The Standards Council of Canada 

(SCC) voted to end its Laboratory 
Accreditation Program for Substance 
Abuse (LAPSA) effective May 12, 1998. 
Laboratories certified through that 
program were accredited to conduct 
forensic urine drug testing as required 
by U.S. Department of Transportation 
(DOT) regulations. As of that date, the 
certification of those accredited 
Canadian laboratories will continue 
under DOT authority. The responsibility 
for conducting quarterly performance 
testing plus periodic on-site inspections 
of those LAPSA-accredited laboratories 
was transferred to the U.S. HHS, with 
the HHS’ NLCP contractor continuing to 
have an active role in the performance 
testing and laboratory inspection 
processes. Other Canadian laboratories 
wishing to be considered for the NLCP 
may apply directly to the NLCP 
contractor just as U.S. laboratories do. 

Upon finding a Canadian laboratory to 
be qualified, HHS will recommend that 
DOT certify the laboratory (Federal 
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Register, July 16, 1996) as meeting the 
minimum standards of the Mandatory 
Guidelines published in the Federal 
Register on April 13, 2004 (69 FR 
19644). After receiving DOT 
certification, the laboratory will be 
included in the monthly list of HHS- 
certified laboratories and participate in 
the NLCP certification maintenance 
program. 

Elaine Parry, 
Acting Director, Office of Program Services, 
SAMHSA. 
[FR Doc. E8–28554 Filed 12–1–08; 8:45 am] 
BILLING CODE 4160–20–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[FEMA–1786–DR] 

Louisiana; Amendment No. 10 to 
Notice of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster for the State of 
Louisiana (FEMA–1786–DR), dated 
September 2, 2008, and related 
determinations. 

DATES: Effective Date: November 24, 
2008. 

FOR FURTHER INFORMATION CONTACT: 
Peggy Miller, Disaster Assistance 
Directorate, Federal Emergency 
Management Agency, 500 C Street, SW., 
Washington, DC 20472, (202) 646–3886. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
November 24, 2008, the President 
amended the cost-sharing arrangements 
regarding Federal funds provided under 
the authority of the Robert T. Stafford 
Disaster Relief and Emergency 
Assistance Act, 42 U.S.C. 5121–5207 
(the Stafford Act), in a letter to R. David 
Paulison, Administrator, Federal 
Emergency Management Agency, 
Department of Homeland Security, as 
follows: 

I have determined that the damage in 
certain areas of the State of Louisiana 
resulting from Hurricane Gustav during the 
period of September 1–11, 2008, is of 
sufficient severity and magnitude that special 
cost-sharing arrangements are warranted 
regarding Federal funds provided under the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act, 42 U.S.C. 5121– 
5207 (the Stafford Act). 

Therefore, I amend my declaration of 
September 2, 2008, to authorize Federal 

funds for all categories of Public Assistance 
at 90 percent of the total eligible costs. 

This adjustment cost sharing applies only 
to Public Assistance costs and direct Federal 
assistance eligible for such adjustments 
under applicable law. The Robert T. Stafford 
Disaster Relief and Emergency Assistance Act 
specifically prohibits a similar adjustment for 
funds provided for Other Needs Assistance 
(Section 408), and the Hazard Mitigation 
Grant Program (Section 404). These funds 
will continue to be reimbursed at 75 percent 
of total eligible costs. 

This cost share is effective as of the 
date of the President’s major disaster 
declaration. 
The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households in Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

R. David Paulison, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. E8–28544 Filed 12–1–08; 8:45 am] 
BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[FEMA–1791–DR] 

Texas; Amendment No. 12 to Notice of 
a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Texas (FEMA–1791–DR), dated 
September 13, 2008, and related 
determinations. 

DATES: Effective Date: November 21, 
2008. 

FOR FURTHER INFORMATION CONTACT: 
Peggy Miller, Disaster Assistance 
Directorate, Federal Emergency 
Management Agency, 500 C Street, SW., 
Washington, DC 20472, (202) 646–3886. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 

(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Stephen M. 
DeBlasio Sr., of FEMA is appointed to 
act as the Federal Coordinating Officer 
for this declared disaster. 

This action terminates my 
appointment of Sandy Coachman as 
Federal Coordinating Officer for this 
disaster. 
The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

R. David Paulison, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. E8–28545 Filed 12–1–08; 8:45 am] 
BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[FEMA–1791–DR] 

Texas; Amendment No. 13 to Notice of 
a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Texas (FEMA–1791–DR), dated 
September 13, 2008, and related 
determinations. 

DATES: Effective Date: November 21, 
2008. 

FOR FURTHER INFORMATION CONTACT: 
Peggy Miller, Disaster Assistance 
Directorate, Federal Emergency 
Management Agency, 500 C Street, SW., 
Washington, DC 20472, (202) 646–3886. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of Texas is hereby amended to 
include the following area among those 
areas determined to have been adversely 
affected by the event declared a major 
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disaster by the President in his 
declaration of September 13, 2008. 

Wharton County for Public Assistance. 
(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households in Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant.) 

R. David Paulison, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. E8–28546 Filed 12–1–08; 8:45 am] 
BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

U.S. Customs and Border Protection 

Designation of an Enhanced Driver’s 
License and Identity Document Issued 
by the State of New York as a Travel 
Document Under the Western 
Hemisphere Travel Initiative 

AGENCY: U.S. Customs and Border 
Protection, DHS. 
ACTION: Notice. 

SUMMARY: This notice announces that 
the Secretary of Homeland Security has 
designated enhanced driver’s licenses 
and identity documents (EDLs) issued 
by the State of New York (New York) as 
acceptable documents to denote identity 
and citizenship for purposes of entering 
the United States at land and sea ports 
of entry upon implementation of 
Section 7209 of the Intelligence Reform 
and Terrorism Prevention Act of 2004. 
U.S. citizens possessing these EDLs will 
be permitted to present the EDLs as 
acceptable documents under Western 
Hemisphere Travel Initiative (WHTI) 
when entering the United States at land 
and sea ports of entry. 
DATES: This designation is effective 
December 2, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Colleen Manaher, Western Hemisphere 
Travel Initiative, U.S. Customs and 
Border Protection, 1300 Pennsylvania 
Avenue, NW., Washington, DC 20229, 
202–344–1220. 
SUPPLEMENTARY INFORMATION: 

Background 

The Western Hemisphere Travel 
Initiative 

The Intelligence Reform and 
Terrorism Prevention Act of 2004 
(IRTPA), as amended, provides that 
upon full implementation, U.S. citizens 
and Bermudian, Canadian and Mexican 
nationals will be required to present a 
passport or such alternative documents 
as the Secretary of Homeland Security 
(Secretary) designates as satisfactorily 
establishing identity and citizenship 
when entering the United States. On 
April 3, 2008, the Department of 
Homeland Security (DHS) and 
Department of State (DOS) promulgated 
a joint final rule implementing the 
Western Hemisphere Travel Initiative 
(WHTI) at U.S. land and sea ports of 
entry. See 73 FR 18384 (the land-sea 
final rule). That final rule specifies the 
documents that U.S. citizens and 
nonimmigrant aliens from Canada, 
Bermuda, and Mexico will be required 
to present when entering the United 
States at land and sea ports-of-entry 
from within the Western Hemisphere. 

Under the land-sea final rule, one 
type of citizenship and identity 
document that U.S. citizens may present 
upon entry to the United States is an 
enhanced driver’s license or 
identification document (EDL) 
designated by the Secretary pursuant to 
section 7209 of IRTPA, as amended. See 
8 U.S.C. 1185 note. Section 235.1(d) of 
Title 8 of the Code of Federal 
Regulations authorizes the Secretary to 
designate an EDL as acceptable: 

Upon the designation by the Secretary of 
Homeland Security of an enhanced driver’s 
license as an acceptable document to denote 
identity and citizenship for purposes of 
entering the United States, U.S. citizens and 
Canadians may be permitted to present these 
documents in lieu of a passport upon 
entering or seeking admission to the United 
States according to the terms of the 
agreements entered between the Secretary of 
Homeland Security and the entity. The 
Secretary of Homeland Security will 
announce, by publication of a notice in the 
Federal Register, documents designated 
under this paragraph. A list of designated 
documents will also be made available to the 
public. 

EDL Programs 
DHS is committed to working with 

the various States of the Union and the 
Government of Canada to facilitate the 
development of State and province- 
issued EDLs as travel documents that 
denote identity and citizenship as 
required under section 7209 of IRTPA, 
as amended. To establish an EDL 
program, each State must enter into 
agreement with DHS to develop an 

acceptable EDL document. Each EDL 
program is specific to each State based 
on factors such as the State’s funding, 
technology, and other developments 
and implementation factors. DHS 
announces acceptable State and 
provincial EDL documents that denote 
identity and citizenship on an ongoing 
basis by publication in the Federal 
Register . 

New York EDLs 

New York has established a voluntary 
program to develop an enhanced 
driver’s license and identification card 
that would denote identity and 
citizenship. On October 27, 2007, the 
Secretary of Homeland Security and the 
Governor of New York signed a 
Memorandum of Agreement (MOA) to 
develop, issue, test, and evaluate an 
enhanced driver’s license and 
identification card with facilitative 
technology to be used for border 
crossing purposes. Under the terms of 
the agreement between DHS and the 
State of New York, New York will only 
issue EDLs to U.S. citizens. EDLs also 
may be issued as photo identification 
cards to non-drivers. 

The Secretary has determined that 
EDLs issued by the State of New York 
satisfy the requirements of section 7209 
of the IRTPA. The New York EDLs have 
compatible facilitative technology to 
meet CBP’s operational needs. These 
documents contain vicinity radio 
frequency identification chips and 
machine readable zones that will 
facilitate processing for the holder. The 
EDLs also include physical security 
features that guard against tampering. 
New York has already begun issuing 
EDLs under the MOA. 

This notice announces that the 
Secretary designates the EDL issued by 
the State of New York, pursuant to the 
terms of the MOA executed between 
DHS and the State of New York, as an 
acceptable document to denote identity 
and citizenship for purposes of entering 
the United States at land and sea ports 
of entry under DHS WHTI requirements. 
Therefore, pursuant to 8 CFR 235.1(d), 
U.S. citizen holders of New York EDLs 
may present these EDLs as an 
alternative to a passport upon entering 
the United States at all land and sea 
ports of entry when coming from 
contiguous territory and adjacent 
islands from within the Western 
Hemisphere. 

Paul A. Schneider, 
Deputy Secretary. 
[FR Doc. E8–28535 Filed 12–1–08; 8:45 am] 

BILLING CODE 9111–14–P 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–5187–N–65] 

CDBG Urban County/New York Towns 
Qualification/Requalification Process 

AGENCY: Office of the Chief Information 
Officer, HUD. 
ACTION: Notice. 

SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

The UC/New York Towns 
qualification/requalification process 
obtains information yearly to establish 
the participating population used to 
calculate the final grant CDBG 
allocations for all CDBG allocations for 
all CDBG grantees for the next fiscal 
year. 

DATES: Comments Due Date: January 2, 
2009. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 

the proposal by name and/or OMB 
approval Number (2506–0170) and 
should be sent to: HUD Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax: 202–395–6974. 
FOR FURTHER INFORMATION CONTACT: 
Lillian Deitzer, Reports Management 
Officer, QDAM, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410; 
e-mail Lillian Deitzer at 
Lillian_L._Deitzer@HUD.gov or 
telephone (202) 402–8048. This is not a 
toll-free number. Copies of available 
documents submitted to OMB may be 
obtained from Ms. Deitzer. 
SUPPLEMENTARY INFORMATION: This 
notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB a 
request for approval of the Information 
collection described below. This notice 
is soliciting comments from members of 
the public and affecting agencies 
concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) Evaluate the 

accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) Enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) Minimize the 
burden of the collection of information 
on those who are to respond; including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

This Notice Also Lists the Following 
Information 

Title of Proposal: CDBG Urban 
County/New York Towns Qualification/ 
Requalification Process. 

OMB Approval Number: 2506–0170. 
Form Numbers: None. 
Description of the Need for the 

Information and its Proposed Use: The 
UC/New York Towns qualification/ 
requalification process obtains 
information yearly to establish the 
participating population used to 
calculate the final grant CDBG 
allocations for all CDBG allocations for 
all CDBG grantees for the next fiscal 
year. 

Frequency of Submission: Monthly, 
Annually, Other triennially. 

Number of 
respondents 

Annual 
responses × Hours per 

response = Burden hours 

Reporting Burden .............................................................................. 189 0.34 62.73 4,078 

Total Estimated Burden Hours: 4,078. 
Status: Extension of a currently 

approved collection. 
Authority: Section 3507 of the Paperwork 

Reduction Act of 1995, 44 U.S.C. 35, as 
amended. 

Dated: November 21, 2008. 
Lillian L. Deitzer, 
Departmental Paperwork Reduction Act 
Officer, Office of the Chief Information 
Officer. 
[FR Doc. E8–28236 Filed 12–1–08; 8:45 am] 
BILLING CODE 4210–67–P 

DEPARTMENT OF THE INTERIOR 

Central Utah Project Completion Act 

AGENCIES: Department of the Interior, 
Office of the Assistant Secretary—Water 
and Science. 
ACTION: Notice of Availability, Draft 
Environmental Assessment (EA), East 
Juab Water Efficiency Project—Phase II, 
Juab County, Utah. 

SUMMARY: Pursuant to Section 102(2)(c) 
of the National Environmental Policy 

Act of 1969, as amended, the 
Department of the Interior and the 
Central Utah Water Conservancy District 
are evaluating the impacts of the 
proposed project. 

This project anticipates the 
rehabilitation of several existing wells, 
installation of additional booster pump 
capability, extension of associated 
distribution system pipelines and 
overhead power lines, and development 
and implementation of a supervisory 
control and data acquisition (SCADA) 
system. 

Also anticipated is the construction of 
a bypass pipeline along a segment of 
existing irrigation canal to reduce loss of 
water during the late irrigation season 
period of water shortage, and perforated 
infiltration pipelines to recharge water 
to the groundwater basin at other times. 

These actions are being taken in order 
to more efficiently utilize existing 
ground-water supplies in conjunction 
with existing surface water supplies. 

The Bonneville Unit of the Central 
Utah Project was authorized to develop 
central Utah’s water resources. Both the 
1987 Final Supplement to the Final 

Environmental Impact Statement for the 
Municipal and Industrial System, 
Bonneville Unit, Central Utah Project 
(FEIS) and the 2004 Supplement to the 
1988 Definite Plan Report for the 
Bonneville Unit (DPR) anticipated 
additional water development in East 
Juab County. Under the authority of 
section 202 of the Central Utah Project 
Completion Act (Pub. L. 102–575), the 
Secretary of the Interior oversees 
Bonneville Unit water development, 
and specifically has authority to provide 
cost share associated with Conjunctive 
Use investigations and projects. 

FOR FURTHER INFORMATION CONTACT: 
Additional information may be obtained 
by contacting Mr. Lee Baxter, Central 
Utah Project Completion Act Office, 302 
East 1860 South, Provo, Utah 84606, by 
calling (801) 379–1174, or E-mail at 
lbaxter@uc.usbr.gov. 

Copies of the draft EA are available 
for inspection at: 

Central Utah Water Conservancy 
District, 355 West University 
Parkway, Orem, Utah 84058–7303. 
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Department of the Interior, Central Utah 
Project Completion Act Office, 302 
East 1860 South, Provo, Utah 84606. 
In addition, the document is available 

at http://www.cuwcd.com. 
Dated: November 17, 2008. 

Reed R. Murray, 
Program Director, Central Utah Project 
Completion Act, Department of the Interior. 
[FR Doc. E8–28555 Filed 12–1–08; 8:45 am] 
BILLING CODE 4310–RK–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[F–14914–A, F–14914–A2; AK–965–1410– 
KC–P] 

Alaska Native Claims Selection 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of decision approving 
lands for conveyance. 

SUMMARY: As required by 43 CFR 
2650.7(d), notice is hereby given that an 
appealable decision approving lands for 
conveyance pursuant to the Alaska 
Native Claims Settlement Act will be 
issued to Nunapitchuk Limited. The 
lands are in the vicinity of 
Nunapitchuk, Alaska, and are located 
in: 
Lot 4, U.S. Survey No. 10374 

Containing 4.79 acres. 

Seward Meridian, Alaska 

T. 10 N., R. 73 W., 
Sec. 19; 
Secs. 29 to 32, inclusive. 
Containing approximately 2,186 acres. 

T. 10 N., R. 74 W., 
Secs. 1 and 2. 
Containing approximately 668 acres. 

T. 10 N., R. 75 W., 
Secs. 1 and 12. 
Containing approximately 631 acres. 

T. 11 N., R. 75 W., 
Secs. 5, 7, 8, 17, and 18. 
Containing approximately 1,834 acres. 

T. 7 N., R. 76 W., 
Secs. 28 to 36, inclusive. 
Containing approximately 4,767 acres. 

T. 11 N., R. 76 W., 
Secs. 1 and 2; 
Secs. 11 to 14, inclusive. 
Containing approximately 2,100 acres. 

T. 9 N., R. 78 W., 
Secs. 1, 2, and 3; 
Secs. 10 to 15, inclusive; 
Secs. 22 to 27, inclusive. 
Containing approximately 7,875 acres. 

T. 10 N., R. 78 W., 
Secs. 1 to 18, inclusive; 
Secs. 22 to 27, inclusive; 
Secs. 34, 35, and 36. 

Containing approximately 15,941 acres. 
T. 11 N., R. 78 W., 

Secs. 1 to 30, inclusive; 
Secs. 33 to 36, inclusive. 
Containing approximately 12,705 acres. 
Aggregating approximately 48,712 acres. 
The subsurface estate in these lands will be 

conveyed to Calista Corporation when the 
surface estate is conveyed to Nunapitchuk 
Limited. Notice of the decision will also be 
published four times in Tundra Drums. 

DATES: The time limits for filing an 
appeal are: 

1. Any party claiming a property 
interest which is adversely affected by 
the decision shall have until January 2, 
2009 to file an appeal. 

2. Parties receiving service of the 
decision by certified mail shall have 30 
days from the date of receipt to file an 
appeal. 

Parties who do not file an appeal in 
accordance with the requirements of 43 
CFR Part 4, Subpart E, shall be deemed 
to have waived their rights. 
ADDRESSES: A copy of the decision may 
be obtained from: Bureau of Land 
Management, Alaska State Office, 222 
West Seventh Avenue, #13, Anchorage, 
Alaska 99513–7504. 
FOR FURTHER INFORMATION CONTACT: The 
Bureau of Land Management by phone 
at 907–271–5960, or by e-mail at 
ak.blm.conveyance@ak.blm.gov. Persons 
who use a telecommunication device 
(TTD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877– 
8330, 24 hours a day, seven days a 
week, to contact the Bureau of Land 
Management. 

Charmain McMillan, 
Land Law Examiner, Land Transfer 
Adjudication II. 
[FR Doc. E8–28548 Filed 12–1–08; 8:45 am] 
BILLING CODE 4310–JA–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLIDT000000.L11200000.DD0000.241A.00] 

Notice of Public Meeting, Twin Falls 
District Resource Advisory Council 
Meeting, Idaho 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of Public Meeting. 

SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act (FLPMA), the Federal Advisory 
Committee Act of 1972 (FACA), and the 
Federal Lands Recreation Enhancement 
Act of 2004 (FLREA), the U.S. 
Department of the Interior, Bureau of 
Land Management (BLM) Twin Falls 

District Resource Advisory Council 
(RAC) will meet as indicated below. 
DATES: January 8, 2009. The Twin Falls 
District RAC meeting will begin at 
9 a.m. (MST) and end no later than 
4:30 p.m. at Canyon Springs Red Lion 
Inn in Twin Falls, Idaho, located at 1357 
Blue Lakes Boulevard North. The public 
comment period for the RAC meeting 
will take place 9 a.m. to 9:30 a.m. 
FOR FURTHER INFORMATION CONTACT: 
Heather Tiel-Nelson, Twin Falls 
District, Idaho, 2536 Kimberly Road, 
Twin Falls, Idaho, 83301, (208) 736– 
2352. 

SUPPLEMENTARY INFORMATION: The 15- 
member RAC advises the Secretary of 
the Interior, through the Bureau of Land 
Management, on a variety of planning 
and management issues associated with 
public land management in Idaho. The 
Twin Falls District RAC business 
meeting agenda will include the 
following topics: New Member 
orientation, election of new chairperson, 
Wood River Land Trust presentation, 
and goal setting for 2009 RAC meetings. 
Additional topics may be added and 
will be included in local media 
announcements. More information is 
available at http://www.blm.gov/id/st/ 
en/res/resource_advisory.3.html. 

All meetings are open to the public. 
The public may present written 
comments to the RAC in advance of or 
at the meeting. Each formal RAC 
meeting will also have time allocated for 
receiving public comments. Depending 
on the number of persons wishing to 
comment and time available, the time 
for individual oral comments may be 
limited. Individuals who plan to attend 
and need special assistance, such as 
sign language interpretation or other 
reasonable accommodations, should 
contact the BLM as provided above. 

Dated: November 25, 2008. 
Bill Baker, 
District Manager. 
[FR Doc. E8–28621 Filed 12–1–08; 8:45 am] 
BILLING CODE 4310–GG–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[ES–930–1310–FI; LAES 51206] 

Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease, 
Louisiana 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of reinstatement of 
terminated oil and gas lease. 
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SUMMARY: Under the provisions of 
Public Law 97–451, the Bureau of Land 
Management-Eastern States (BLM–ES) 
received a petition for reinstatement of 
oil and gas lease LAES 51206 from 
Rhumba Operating, LLC for lands in 
Caldwell Parish, Louisiana. The petition 
was filed on time and was accompanied 
by all the rentals due since the date the 
lease terminated under the law. 
FOR FURTHER INFORMATION CONTACT: 
Robyn Shoop, Supervisory Land Law 
Examiner, BLM–ES, 7450 Boston 
Boulevard, Springfield, Virginia, at 
(703) 440–1512. 
SUPPLEMENTARY INFORMATION: No valid 
lease has been issued affecting these 
lands. The lessee has agreed to the new 
lease terms for rental and royalties at 
rates of $10.00 per acre or fraction 
thereof, per year, and 162⁄3 percent, 
respectively. The lessee has paid the 
required $500.00 administrative fee and 
$163.00 to reimburse the BLM for the 
cost of publishing this Notice in the 
Federal Register. The lessee has met all 
the requirements for reinstatement as set 
out in sections 31(d) and (e) of the 
Mineral Leasing Act of 1920 (30 U.S.C. 
188), and the BLM is proposing to 
reinstate the lease effective December 1, 
2006, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 

Dated: November 24, 2008. 
Robyn Shoop, 
Supervisory, Land Law Examiner, Division 
of Natural Resources. 
[FR Doc. E8–28550 Filed 12–1–08; 8:45 am] 
BILLING CODE 4310–$$–P 

DEPARTMENT OF THE INTERIOR 

National Park Service 

National Register of Historic Places; 
Notification of Pending Nominations 
and Related Actions 

Nominations for the following 
properties being considered for listing 
or related actions in the National 
Register were received by the National 
Park Service before November 15, 2008. 
Pursuant to section 60.13 of 36 CFR Part 
60, written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded by United 
States Postal Service, to the National 
Register of Historic Places, National 
Park Service, 1849 C St. NW., 2280, 
Washington, DC 20240; by all other 
carriers, National Register of Historic 
Places, National Park Service, 1201 Eye 
St. NW., 8th floor, Washington, DC 
20005; or by fax, 202–371–6447. Written 

or faxed comments should be submitted 
by December 17, 2008. 

J. Paul Loether, 
Chief, National Register of Historic Places/ 
National Historic Landmarks Program. 

CONNECTICUT 

Hartford County 

Spring Grove Cemetery, 2035 Main St., 
Hartford, 08001203 

DELAWARE 

New Castle County 

West 9th Street Commercial Historic District, 
111–320 W. 9th St., 901–909 N. Orange St., 
825–901 N. Tatnall St., Wilmington, 
08001204 

DISTRICT OF COLUMBIA 

District of Columbia 

Randall Junior High School, (Public School 
Buildings of Washington, DC MPS) 65 I St., 
SW., Washington, D.C., 08001205 

Shaw Junior High School, (Public School 
Buildings of Washington, DC MPS) 7th St. 
and Rhode Island Ave., NW., Washington, 
DC, 08001206 

INDIANA 

Hamilton County 

Castor Farm Site, Address Restricted, 
Noblesville, 08001207 

Hancock County 

Barr, Charles, House, 25 W. Walnut St., 
Greenfield, 08001208 

Howard County 

Kokomo Courthouse Square Historic District, 
Bounded by Taylor St. on the N., Market 
St. on the E., Superior St. on the S., 
Washington St. on the W., Kokomo, 
08001209 

Old Silk Stocking Historic District, Bounded 
by W. Jackson St. on the N., Washington 
St. on the E., Wildcat Creek in the S., 
Phillips St. on the W., Kokomo, 08001210 

Lake County 

Rumsey, J. Claude, House, 709 Michigan 
Ave., Lowell, 08001211 

Madison County 

Madison County Bridge No. 149, Fall Creek 
Pkwy and Huntsville Pk. over Fall Creek, 
Pendleton, 08001212 

Sullivan County 

Sullivan County Courthouse, 100 Courthouse 
Sq., Sullivan, 08001213 

LOUISIANA 

Iberia Parish 

New Iberia (steamboat) shipwreck, Address 
Restricted, New Iberia, 08001214 

MARYLAND 

Allegany County 

Rolling Mill Historic District, Portions of 
Williams, Elm, Spring, Short, Baker, and 
Ascension Sts., Miltenberger Pl., Sheridan 
Pl., Maryland Ave., Cumberland, 08001215 

Anne Arundel County 
Skipworth’s Addition, (Quaker Sites in the 

West River Meeting, Anne Arundel 
County, Maryland c. 1650–1785) Address 
Restricted, Harwood, 08001216 

Baltimore County 
Bellona-Gittings Historic District, Bounded 

by E. Lake, Melrose and Gittings Aves., 
York Rd., Charles Rd., Charlesbrooke and 
Overbrook Rds., Baltimore, 08001217 

Baltimore Independent city 
Bellona-Gittings Historic District, Bounded 

by E. Lake, Melrose and Gittings Aves., 
York Rd., Charles Rd., Charlesbrooke and 
Overbrook Rds., Baltimore, 08001217 

Washington County 
Sharpsburg Historic District, E. and W., 

Chapline, Antietam, and High Sts., N. and 
S. Church, Mechanic, Hall, and Potomac 
Sts., Sharpsburg, 08001218 

MONTANA 

Flathead County 
Apgar’s Glacier Park Cottage Sites Historic 

District, (Recreational Camps on Lake 
McDonald, MT) E. side of Grist Rd., W. 
shore of Lake McDonald, Glacier National 
Park, West Glacier, 08001220 

Beck, Alice, Cabin, (Recreational Camps on 
Lake McDonald, MT) S. of Kelly’s Camp 
Rd., E. of McDonald Creek, Glacier 
National Park, Lake McDonald, 08001219 

Blair’s Cottage Sites Historic District, 
(Recreational Camps on Lake McDonald, 
MT) S. side of Grist Rd., Glacier National 
Park, West Glacier, 08001221 

Greve’s Tourist Cabins, (Recreational Camps 
on Lake McDonald, MT) W. side of Going- 
to-the-Sun Rd., Glacier National Park, Lake 
McDonald, 08001222 

Howes’ Lake McDonald Cottage Sites Historic 
District, (Recreational Camps on Lake 
McDonald, MT) N. side of Apgar Loop Rd., 
Glacier National Park, West Glacier, 
08001223 

Kelly’s Camp Historic District, (Recreational 
Camps on Lake McDonald, MT) S. of 
Kelly’s Camp Rd. between Kelly’s Creek 
and by S. of cabins, Glacier National Park, 
Lake McDonald, 08001224 

Lewis’s Cabin Lots Historic District, 
(Recreational Camps on Lake McDonald, 
MT) NE. of Lake McDonald Lodge on 
shoreline, Glacier National Park, Lake 
McDonald, 08001225 

Sherwood Lodge, (Recreational Camps on 
Lake McDonald, MT) Grist Rd., Glacier 
National Park, West Glacier, 08001226 

MONTANA 

Yellowstone County 

L and L Building, 2624 Minnesota Ave., 
Billings, 08001227 

Oliver Building, 2702 Montana Ave., 
Billings, 08001228 

NEW YORK 

Chemung County 

Buildings at 104–116 West Water St., 104– 
116 W. Water St., Elmira, 08001230 

Scotchtown Cemetery, NY Rt. 223, Erin, 
08001229 
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1 The record is defined in sec. 207.2(f) of the 
Commission’s Rules of Practice and Procedure (19 
CFR 207.2(f)). 

Erie County 
Sardinia Old Town Hall, 12070 Savage Rd., 

Sardinia, 08001231 

Orange County 
St. Andrew’s Cemetery, St. Andrew’s Rd. and 

Plains Rd., Walden, 08001232 

NORTH DAKOTA 

Grand Forks County 
University of North Dakota Historic District, 

University of North Dakota, Grand Forks, 
08001233 

WEST VIRGINIA 

Cabell County 
Barboursville Historic District, Water, Main, 

Brady Sts., and Central Ave., Barboursville, 
08001234 

Wellington, Zachary Taylor, House, 415 Main 
St., Huntington, 08001235 

Greenbrier County 
Argabrite House, 504 Virginia St., Alderson, 

08001236 

Hardy County 
Kotz, Francis, Farm, 27625 St. Rt. 55, 

Wardensville, 08001237 
Switzer, Nicholas, House, Co. Rt. 5 and 

Waites Run, Wardensville, 08001238 

Mineral County 
Davis, Henry Glassaway, House, 15–17 Jones 

St., Piedmont, 08001239 

Randolph County 
Scott Hill, 2000 Livingston Ave., Elkins, 

08001240 

WISCONSIN 

Columbia County 
Holborn, George and Tuve, House, 10507 WI 

60, Lodi, 08001241 

Request for removal has been made 
for the following resources: 

OREGON 

Marion County 
Paris Wooden Mill, 535 E. Florence St., 

Stayton, 81000511 

Washington County 
Washington County Jail, 872 NE. 28th Ave., 

Hillsboro, 86002090 

[FR Doc. E8–28627 Filed 12–1–08; 8:45 am] 
BILLING CODE 4310–70–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731–TA–1135 (Final)] 

Sodium Metal from France 

Determination 
On the basis of the record 1 developed 

in the subject investigation, the United 

States International Trade Commission 
(Commission) determines, pursuant to 
section 735(b) of the Tariff Act of 1930 
(19 U.S.C. 1673d(b)) (the Act), that an 
industry in the United States is not 
materially injured or threatened with 
material injury, and the establishment of 
an industry in the United States is not 
materially retarded, by reason of 
imports from France of sodium metal, 
provided for in subheading 2805.11.00 
of the Harmonized Tariff Schedule of 
the United States, that have been found 
by the Department of Commerce 
(Commerce) to be sold in the United 
States at less than fair value (LTFV). 

Background 

The Commission instituted this 
investigation effective October 23, 2007, 
following receipt of a petition filed with 
the Commission and Commerce by E.I. 
du Pont de Nemours and Co., 
Wilmington, DE. The final phase of the 
investigation was scheduled by the 
Commission following notification of a 
preliminary determination by 
Commerce that imports of sodium metal 
from France were being sold at LTFV 
within the meaning of section 733(b) of 
the Act (19 U.S.C. 1673b(b)). Notice of 
the scheduling of the final phase of the 
Commission’s investigation and of a 
public hearing to be held in connection 
therewith was given by posting copies 
of the notice in the Office of the 
Secretary, U.S. International Trade 
Commission, Washington, DC, and by 
publishing the notice in the Federal 
Register of June 11, 2008 (73 FR 33115). 
The hearing was held in Washington, 
DC, on October 14, 2008, and all 
persons who requested the opportunity 
were permitted to appear in person or 
by counsel. 

The Commission transmitted its 
determination in this investigation to 
the Secretary of Commerce on 
November 24, 2008. The views of the 
Commission are contained in USITC 
Publication 4045 (November 2008), 
entitled sodium metal from France: 
Investigation No. 731–TA–1135 (Final). 

Issued: November 25, 2008. 

By order of the Commission. 

William R. Bishop, 
Acting Secretary to the Commission. 
[FR Doc. E8–28529 Filed 12–1–08; 8:45 am] 

BILLING CODE 7020–02–P 

DEPARTMENT OF JUSTICE 

Notice of Proposed Consent Decree 
and Proposed Order on Consent Under 
the Comprehensive Environmental 
Response, Compensation, and Liability 
Act 

Notice is hereby given that on 
November 24, 2008, a proposed Consent 
Decree in United States v. Wilhelm 
Enterprises Corp., et al., Civil Action 
No. 1:08–cv–00840, was lodged with the 
United States District Court for the 
Western District of New York, and that 
on November 4, 2008, a proposed 
Administrative Order on Consent 
(‘‘AOC’’) was executed in connection 
with the Peter Cooper Landfill 
Superfund Site (‘‘Site’’), in the Village of 
Gowanda (‘‘Village’’), Cattaraugus 
County, New York. 

The proposed Consent Decree will 
settle the United States’ claims on 
behalf of the U.S. Environmental 
Protection Agency (‘‘EPA’’) against 19 
defendants, pursuant to Sections 106 
and 107 of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(‘‘CERCLA’’), 42 U.S.C. 9606 and 9607, 
with respect to the Site. The Site is on 
the National Priorities List established 
pursuant to Section 105(a) of CERCLA, 
42 U.S.C. 9605(a). The defendants 
include: Wilhelm Enterprises 
Corporation; New York State Electric & 
Gas Corporation; Jimcar Development, 
Inc.; James Dill; Brown Shoe Company, 
Inc.; Seton Company; GST AutoLeather; 
Prime Tanning Company, Inc.; Viad 
Corporation; ConAgra Grocery Products 
Company, Inc.; Leucadia National 
Corporation; Beggs & Cobb Corporation; 
Wolverine Worldwide, Inc.; Genesco, 
Inc.; Albert Trostel & Sons Co.; 
Blackhawk Leather Ltd.; Eagle Ottawa, 
LLC; S.B. Foot Tanning Company; and 
Horween Leather Company (‘‘Settling 
Defendants’’). Pursuant to the Consent 
Decree, Settling Defendants will pay a 
total of $1,374,000 in past costs and 
interest for reimbursement of the United 
States’ response costs for the Site. In 
addition, 15 of the Settling Defendants 
will finance and perform the remedy 
selected by EPA for the Site, estimated 
to cost $2,680,000. 

The Department of Justice will receive 
comments relating to the proposed 
Consent Decree for a period of 30 days 
from the date of this publication. 
Comments on the Consent Decree 
should be addressed to the Assistant 
Attorney General, Environment and 
Natural Resources Division, and either 
emailed to pubcomment- 
ees.enrd@usdoj.gov or mailed to P.O. 
Box 7611, U.S. Department of Justice, 
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Washington, DC 20044–7611, and 
should refer to United States v. Wilhelm 
Enterprises Corp., et al., Civil Action 
No. 1:08–cv–00840, D.J. Ref. 90–11–2– 
06887. EPA will receive comments 
relating to the proposed AOC for a 
period of 30 days from the date of this 
publication. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney, Western District of New 
York, 138 Delaware Avenue, Buffalo, 
New York 14202, and at EPA, Region 2, 
290 Broadway, New York, New York 
10007–1866. During the public 
comment period, the proposed Consent 
Decree may also be examined on the 
following Department of Justice Web 
site: http://www.usdoj.gov/enrd/ 
Consent_Decrees.html. A copy of the 
proposed Consent Decree may also be 
obtained by mail from the Consent 
Decree Library, P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044–7611 or by faxing or e-mailing a 
request to Tonia Fleetwood 
(tonia.fleetwood@usdoj.gov), fax number 
(202) 514–0097, phone confirmation 
number (202) 514–1547. If requesting a 
copy by mail from the Consent Decree 
Library, please enclose a check in the 
amount of $47.50 ($0.25 per page 
reproduction cost) payable to the United 
States Treasury or, if requesting by e- 
mail or fax, forward the check in that 
amount to the Consent Decree Library at 
the address stated above. If requesting a 
copy exclusive of appendices, please 
enclose a check in the amount of $26.25 
($0.25 per page reproduction cost) 
payable to the United States Treasury. 

In accordance with Section 122(i) of 
CERCLA, 42 U.S.C. 9622(i), EPA Region 
II announces the related proposed AOC, 
under sections 104, 106(a), 107, and 122 
of CERCLA, 42 U.S.C. 9604, 9606(a), 
9607, 9622. The proposed AOC 
obligates bona fide prospective 
purchasers, the Village and the 
Gowanda Area Redevelopment 
Corporation, jointly and severally with 
the Settling Defendants, to implement a 
portion of the remedy, including certain 
operation, maintenance and monitoring, 
at the Site. 

EPA will accept written comments 
relating to the proposed AOC for a 
period of 30 days from the date of this 
publication. Comments should be sent 
to: Thomas Lieber, Chief, New York/ 
Carribean Superfund Branch, Office of 
Regional Counsel, U.S. Environmental 
Protection Agency, 290 Broadway, 17th 
Floor, New York, NY 10007–1866. 
Comments should reference the Peter 
Cooper Landfill Superfund Site and 
EPA Index No. CERCLA–02–2008–2021. 
For a copy of the AOC, or further 
information, contact George Shanahan, 

Assistant Regional Counsel, New Jersey 
Superfund Branch, Office of Regional 
Counsel, U.S. Environmental Protection 
Agency, 290 Broadway, 17th Floor, New 
York, NY 10007–1866, telephone: (212) 
637–3171. 

Maureen M. Katz, 
Assistant Chief, Environmental Enforcement 
Section, Environment and Natural Resources 
Division. 
[FR Doc. E8–28536 Filed 12–1–08; 8:45 am] 
BILLING CODE 4410–15–P 

DEPARTMENT OF JUSTICE 

Notice of Lodging of Stipulated Orders 
Under the Clean Water Act and the 
Safe Drinking Water Act 

Notice is hereby given that on 
November 19, 2008, two Stipulated 
Orders for Preliminary Injunctive Relief 
(‘‘Stipulated Orders’’) in United States 
v. Commonwealth Utilities Corporation 
and the Commonwealth of the Northern 
Mariana Islands, Civil Action No. 08– 
0051, were lodged with the United 
States District Court for the 
Commonwealth of the Northern Mariana 
Islands. The Commonwealth Utilities 
Corporation (‘‘CUC’’) is a public 
corporation that owns and operates the 
Agingan and Sadog Tasi Sewage 
Treatment Plants and associated 
wastewater collection and conveyance 
systems, public water systems, and 
power plants located in the 
Commonwealth of the Northern Mariana 
Islands (‘‘CNMI’’). 

The Complaint, which was filed 
concurrently with the lodging of the 
Stipulated Orders, alleges that CUC 
violated the Clean Water Act (‘‘CWA’’), 
33 U.S.C. 1251–1387, as amended by the 
Oil Pollution Act, 33 U.S.C. 2701–2762; 
and the Safe Drinking Water Act 
(‘‘SDWA’’), 42 U.S.C. 300f–300j–26. In 
the Complaint, the United States seeks 
injunctive relief and civil penalties 
relating to CUC’s wastewater, drinking 
water, and power operations. The 
Complaint joins CNMI as a statutory 
defendant under Section 309(e) of the 
CWA, 33 U.S.C. 1319(e). CNMI is also 
a signatory to the Stipulated Orders. 

Stipulated Order One is intended to 
ensure that CUC’s wastewater and 
drinking water systems achieve 
compliance with the CWA and SDWA. 
The major components of Stipulated 
Order One are: ( 1) The reformation of 
CUC’s management, finances, and 
operations; (2) the development of a 
wastewater and drinking water Master 
Plan; and (3) the construction of 
wastewater infrastructure. CUC is also 
required to take steps to comply with 
National Pollution Discharge 

Elimination System permits and 
compliance orders, comply with 
drinking water standards, and to 
eliminate spills from the wastewater 
system. 

Stipulated Order Two is intended to 
ensure that CUC’s power plant facilities 
achieve compliance with the CWA. 
These requirements include requiring 
CUC to eliminate oil spills, implement 
appropriate spill prevention measures, 
implement effective inspection 
procedures for its oil storage facilities, 
provide containment for oil storage 
facilities and prepare appropriate 
operating plans. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the Stipulated 
Orders. Comments should be addressed 
to the Assistant Attorney General, 
Environment and Natural Resources 
Division, and either e-mailed to 
pubcomment-ees.enrd@usdoj.gov or 
mailed to P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044–7611, and should refer to United 
States v. Commonwealth Utilities 
Corporation and the Commonwealth of 
the Northern Mariana Islands, D.J. Ref. 
90–5–1–1–08471. 

The Stipulated Orders may be 
examined at U.S. EPA Region IX at 75 
Hawthorne Street, San Francisco, 
California 94105. During the public 
comment period, the Stipulated Orders 
may also be examined on the following 
Department of Justice Web site, to 
http://www.usdoj.gov/enrd/ 
Consent_Decrees.html. A copy of the 
Stipulated Orders may also be obtained 
by mail from the Consent Decree 
Library, P.O. Box 7611, U.S. Department 
of Justice, Washington, DC 20044–7611 
or by faxing or e-mailing a request to 
Tonia Fleetwood 
(tonia.fleetwood@usdoj.gov), fax no. 
(202) 514–0097, phone confirmation 
number (202) 514–1547. In requesting a 
copy from the Consent Decree Library, 
please enclose a check in the amount of 
$31.00 for Stipulated Order Number 
One and $21.25 for Stipulated Order 
Number Two (25 cents per page 
reproduction cost) payable to the U.S. 
Treasury or, if by e-mail or fax, forward 
a check in that amount to the Consent 
Decree Library at the stated address. 

Henry Friedman, 
Assistant Section Chief, Environmental 
Enforcement Section, Environment and 
Natural Resources Division. 
[FR Doc. E8–28486 Filed 12–1–08; 8:45 am] 

BILLING CODE 4410–15–P 
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DEPARTMENT OF LABOR 

Office of the Secretary 

Submission for OMB Review: 
Comment Request 

November 24, 2008. 
The Department of Labor (DOL) 

hereby announces the submission of the 
following public information collection 
request (ICR) to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995 
(Pub. L. 104–13, 44 U.S.C. chapter 35). 
A copy of this ICR, with applicable 
supporting documentation; including 
among other things a description of the 
likely respondents, proposed frequency 
of response, and estimated total burden 
may be obtained from the RegInfo.gov 
Web site at http://www.reginfo.gov/ 
public/do/PRAMain or by contacting 
Amy Hobby on 202–693–4553 (this is 
not a toll-free number)/e-mail: 
DOL_PRA_PUBLIC@dol.gov. 

Interested parties are encouraged to 
send comments to the Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for the 
Employment Standards Administration 
(ESA), Office of Management and 
Budget, Room 10235, Washington, DC 
20503, Telephone: 202–395–7316 / Fax: 
202–395–6974 (these are not toll-free 
numbers), E-mail: 
OIRA_submission@omb.eop.gov within 
30 days from the date of this publication 
in the Federal Register. In order to 
ensure the appropriate consideration, 
comments should reference the OMB 
Control Number (see below). 

The OMB is particularly interested in 
comments which: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Agency: Employment Standards 
Administration. 

Type of Review: Extension without 
change of an existing OMB Control 
Number. 

Title of Collection: Notice of Final 
Payment or Suspension of 
Compensation Benefits. 

OMB Control Number: 1215–0024. 
Agency Form Number(s): LS–208. 
Affected Public: Businesses or other 

for-profits. 
Total Estimated Number of 

Respondents: 500. 
Total Estimated Annual Burden 

Hours: 3,750. 
Total Estimated Annual Costs Burden: 

$11,550. 
Description: The Form LS–208 is used 

by insurance carriers and self-insured 
employers to report the payment of 
benefits under the Longshore and 
Harbor Workers’ Compensation Act. For 
additional information, see related 
notice published at 73 FR 45790 on 
August 6, 2008. 

Darrin A. King, 
Departmental Clearance Officer. 
[FR Doc. E8–28531 Filed 12–1–08; 8:45 am] 
BILLING CODE 4510–CF–P 

NATIONAL SCIENCE FOUNDATION 

National Science Board, Sunshine Act 
Meetings; Notice 

The National Science Board, pursuant 
to NSF regulations (45 CFR Part 614), 
the National Science Foundation Act, as 
amended (42 U.S.C. 1862n–5), and the 
Government in the Sunshine Act (5 
U.S.C. 552b), hereby gives notice in 
regard to the scheduling of meetings for 
the transaction of National Science 
Board business and other matters 
specified, as follows: 
AGENCY HOLDING MEETING: National 
Science Board. 
DATE AND TIME: Tuesday, December 9, 
2008, at 8 a.m.; and Wednesday, 
December 10, 2008 at 8 a.m. 
PLACE: National Science Foundation, 
4201 Wilson Blvd. Room 1235, 
Arlington, VA 22230. All visitors must 
report to the NSF visitor desk at the 9th 
and N. Stuart Streets entrance to receive 
a visitor’s badge. 
STATUS: Some portions open, some 
portions closed. 

Open Sessions 

December 9, 2008 

8 a.m.–8:15 a.m. 
8:15 a.m.–11:45 a.m. 
2:45 p.m.–4 p.m. 
4 p.m.–4:30 p.m. 

December 10, 2008 

8 a.m.–10:30 a.m. 

10:30 a.m.–11:30 a.m. 
11:45 a.m.–12 p.m. 
1:30 p.m.–3 p.m. 

Closed Sessions 

December 9, 2008 

1 p.m.–2:30 p.m. 
2:30 p.m.–2:45 p.m. 

December 10, 2008 

11:30 a.m.–11:45 a.m. 
1 p.m.–1:10 p.m. 
1:10 p.m.–1:30 p.m. 
AGENCY CONTACT: Dr. Robert E. Webber, 
rwebber@nsf.gov, (703) 292–7000, 
http://www.nsf.gov/nsb/. 
MATTERS TO BE DISCUSSED:  

Tuesday, December 9, 2008 

Open Session: 8 a.m.–8:15 a.m. 
• Chairman’s Introduction 
• New Member Oath of Office 

Committee on Programs and Plans (CPP) 

Open Session: 8:15 a.m.–11:45 a.m. 
• Approval of September 2008 CPP 

Minutes 
• Committee Chairman’s Remarks 
• CPP Subcommittee on Polar Issues 

(SOPI) 
Æ SOPI Chairman’s Remarks 
Æ Director’s Report—Office of Polar 

Programs 
Æ September Arctic Ice Cover Report 
Æ Maintaining High Priority Science 

Projects in the Face of Budget 
Constraints 
Æ Energy Efficiency and Renewable 

Energy in Polar Stations 
• Task Force on Sustainable Energy 

(SE) 
Æ SE Co-Chairmen’s Remarks 
Æ Review of Recent Stakeholder 

Discussions 
Æ Discussion of Task Force Draft 

Report 
• NSB Information Item: Management 

& Operations for National Radio 
Astronomy Observatory (NRAO) 

• NSB Information Item: Update on 
the Ocean Observatories Initiative (OOI 
Competition) 

• NSB Information Item: Update on 
the Status of the Alaska Regional 
Research Vessel (AARV) 

• NSB Information Item: EPSCoR 
Program Update 

• Discussion Item: Review of MREFC 
Process 
Æ NSB Overview 
Æ NSF Implementation Plan 
Æ Discussion 
• Proposed Changes to Committee 

Structure 
Closed Session: 1 p.m.–2:30 p.m. 
• NSB Action Item: National 

Nanotechnology Infrastructure Network 
(NNIN) 
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• Award Recommendations for 
DataNet 

• NSB Action Item: Award 
Recommendation DataNet–A 

• NSB Action Item: Award 
Recommendation for DataNet–B 

Committee on Audit and Oversight 
(A&O) 

Closed Session: 2:30 p.m.–2:45 p.m. 
• Pending Investigations 
Open Session: 2:45 p.m.–4 p.m. 
• Approval of Minutes of the August 

13, 2008 Meeting 
• Committee Chairman’s Opening 

Remarks 
• Results of the FY 2008 NSF 

Financial Statement Audit 
• CFO Update 
• Recompetition of Financial 

Statement Audit Contract 
• Audit of Large Facility Operations 

Agreements: Performance and 
Evaluation 

• The Inspector General Reform Act 
of 2008: Implications for NSF 

Task Force on the NSB 60th 
Anniversary 

Open Session: 4 p.m.–4:30 p.m. 
• Approval of Minutes for the August 

2008 Meeting 
• Approval of Minutes for the 

October 2008 Teleconference 
• Task Force Chairman’s Remarks 
• Further Discussion of Ideas for the 

NSB 60th Anniversary 
• Draft Criteria for Selection of NSF 

Researchers/Speakers 

Wednesday, December 10, 2008 

Committee on Education and Human 
Resources (EHR) 

Open Session: 8 a.m.–10:30 a.m. 
• Approval of August 2008 Minutes 
• EHR Committee Charge—Proposed 

Revision 
• SEI Committee Charge 
• Update on the Next Generation of 

STEM Innovators Workshop 
• Subcommittee on Science and 

Engineering Indicators (SEI) 
Æ SEI Subcommittee Chairman’s 

Remarks 
Æ Revised SEI Chapter Outlines 
Æ Identifying Reviewers for SEI Draft 

Chapters 
Æ Electronic Publication of Appendix 

Tables (Volume 2) 
Æ Plans for Indicators Digest 
Æ Subcommittee Chairman’s 

Summary 

Committee on Strategy and Budget 
(CSB) 

Open Session: 10:30 a.m.–11:30 a.m. 
• Approval of CSB Minutes, August 

12, 2008 
• Committee Chairman’s Remarks 

• CSB Task Force on Cost Sharing 
(CS) 
Æ Approval of Minutes 
Æ Task Force Chairman’s Remarks 
Æ Discussion of Federal Register 

Request for Public Comments 
Æ Discussion of Draft Second Report 

on Cost Sharing 
• Long Range Planning Presentation 
• Investment Priorities from the 2006 

NSF Strategic Plan 
Closed Session: 11:30 a.m.–11:45 a.m. 
• Status of NSF FY 2010 Budget 

Development 

Executive Committee 

Open Session: 11:45 a.m.–12 p.m. 
• Approval of Minutes for the August 

2008 Meeting 
• Executive Committee Chairman’s 

Remarks 
• Updates or New Business from 

Committee Members 

Plenary Executive Closed 

Closed Session: 1 p.m.–1:10 p.m. 
• Approval of September 2008 

Minutes 
• Approval of Honorary Awards 

Recipients 

Plenary Closed 

Closed Session: 1:10 p.m.–1:30 p.m. 
• Approval of September 2008 

Minutes 
• Awards and Agreements 
• Closed Committee Reports 

Plenary Open 

Open Session: 1:30 p.m.–3 p.m. 
• Approval of September 2008 

Minutes 
• Resolution to Close February 2009 

Meeting 
• Presentation by Mr. Jeffrey Nesbit 
• Chairman’s Report 
• Director’s Report 
• Open Committee Reports 

Ann Ferrante, 
Technical Writer/Editor. 
[FR Doc. E8–28560 Filed 12–1–08; 8:45 am] 
BILLING CODE 7555–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 52–033] 

Detroit Edison Company Acceptance 
for Docketing of an Application for 
Combined License (Col) for FERMI 3 

On September 18, 2008, the U.S. 
Nuclear Regulatory Commission (NRC, 
the Commission) received a combined 
license (COL) application from Detroit 
Edison Company, dated September 18, 

2008, filed pursuant to Section 103 of 
the Atomic Energy Act and Subpart C of 
Part 52, ‘‘Licenses, Certifications, and 
Approvals for Nuclear Power Plants,’’ of 
Title 10 of the Code of Federal 
Regulations (10 CFR Part 52). The site 
location is in Monroe County, Michigan 
and identified as Fermi 3. A notice of 
receipt and availability of this 
application was previously published in 
the Federal Register (73 FR 61916 on 
October 17, 2008). 

The NRC staff has determined that 
Detroit Edison Company has submitted 
information in accordance with 10 CFR 
Part 2, ‘‘Rules of Practice for Domestic 
Licensing Proceedings and Issuance of 
Orders,’’ and Part 52 that is sufficiently 
complete and acceptable for docketing. 
The docket number established for this 
application is 52–033. 

The NRC staff will perform a detailed 
technical review of the application. 
Docketing of the COL application does 
not preclude the NRC from requesting 
additional information from the 
applicant as the review proceeds, nor 
does it predict whether the Commission 
will grant or deny the application. The 
Commission will conduct a hearing in 
accordance with Subpart L of 10 CFR 
Part 2; the notice of hearing and 
opportunity to intervene will be 
published at a later date. The 
Commission will receive a report on the 
application from the Advisory 
Committee on Reactor Safeguards in 
accordance with 10 CFR 52.87. If the 
Commission finds that the application 
meets the applicable standards of the 
Atomic Energy Act and the 
Commission’s regulations, and that 
required notifications to other agencies 
and bodies have been made, the 
Commission will issue a COL, in the 
form and containing conditions and 
limitations that the Commission finds 
appropriate and necessary. 

A copy of the application is available 
for public inspection at the 
Commission’s Public Document Room 
located at One White Flint North, 11555 
Rockville Pike (first floor), Rockville, 
Maryland. The application is also 
available at http://www.nrc.gov/ 
reactors/new-reactors/col/Fermi.html 
and is accessible electronically from the 
Agencywide Documents Access and 
Management System (ADAMS) Public 
Electronic Reading Room on the Internet 
at the NRC Web site, http:// 
www.nrc.gov/reading-rm/adams.html 
(ADAMS Accession No. ML082730763). 
Persons who do not have access to 
ADAMS, or who encounter problems in 
accessing the documents located in 
ADAMS, should contact the NRC Public 
Document Room staff by telephone at 1– 
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(800) 397–4209, (301) 415–4737 or by e- 
mail to pdr@nrc.gov. 

Dated at Rockville, Maryland, this 25th day 
of November 2008. 

For the Nuclear Regulatory Commission. 
Mark Tonacci, 
Senior Project Manager, ESBWR/ABWR 
Projects Branch 2, Division of New Reactor 
Licensing, Office of New Reactors. 
[FR Doc. E8–28567 Filed 12–1–08; 8:45 am] 
BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

Biweekly Notice Applications and 
Amendments to Facility Operating 
Licenses Involving No Significant 
Hazards Considerations 

I. Background 
Pursuant to section 189a.(2) of the 

Atomic Energy Act of 1954, as amended 
(the Act), the U.S. Nuclear Regulatory 
Commission (the Commission or NRC 
staff) is publishing this regular biweekly 
notice. The Act requires the 
Commission to publish notice of any 
amendments issued, or proposed to be 
issued, and grants the Commission the 
authority to issue and make 
immediately effective any amendment 
to an operating license upon a 
determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This biweekly notice includes all 
notices of amendments issued, or 
proposed to be issued from November 6, 
2008 to November 19, 2008. The last 
biweekly notice was published on 
November 18, 2008 (73 FR 68451). 

Notice of Consideration of Issuance of 
Amendments to Facility Operating 
Licenses, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing 

The Commission has made a 
proposed determination that the 
following amendment requests involve 
no significant hazards consideration. 
Under the Commission’s regulations in 
10 CFR 50.92, this means that operation 
of the facility in accordance with the 
proposed amendment would not (1) 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 
expiration of 60 days after the date of 
publication of this notice. The 
Commission may issue the license 
amendment before expiration of the 60- 
day period provided that its final 
determination is that the amendment 
involves no significant hazards 
consideration. In addition, the 
Commission may issue the amendment 
prior to the expiration of the 30-day 
comment period should circumstances 
change during the 30-day comment 
period such that failure to act in a 
timely way would result, for example in 
derating or shutdown of the facility. 
Should the Commission take action 
prior to the expiration of either the 
comment period or the notice period, it 
will publish in the Federal Register a 
notice of issuance. Should the 
Commission make a final No Significant 
Hazards Consideration Determination, 
any hearing will take place after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

Written comments may be submitted 
by mail to the Chief, Rulemaking, 
Directives and Editing Branch, Division 
of Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001, and should cite the publication 
date and page number of this Federal 
Register notice. Written comments may 
also be delivered to Room 6D22, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Copies of written comments received 
may be examined at the Commission’s 
Public Document Room (PDR), located 
at One White Flint North, Public File 
Area O1F21, 11555 Rockville Pike (first 
floor), Rockville, Maryland. The filing of 
requests for a hearing and petitions for 
leave to intervene is discussed below. 

Within 60 days after the date of 
publication of this notice, person(s) may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
via electronic submission through the 
NRC E-Filing system for a hearing and 
a petition for leave to intervene. 
Requests for a hearing and a petition for 

leave to intervene shall be filed in 
accordance with the Commission’s 
‘‘Rules of Practice for Domestic 
Licensing Proceedings’’ in 10 CFR Part 
2. Interested person(s) should consult a 
current copy of 10 CFR 2.309, which is 
available at the Commission’s PDR, 
located at One White Flint North, Public 
File Area 01F21, 11555 Rockville Pike 
(first floor), Rockville, Maryland. 
Publicly available records will be 
accessible from the Agencywide 
Documents Access and Management 
System’s (ADAMS) Public Electronic 
Reading Room on the Internet at the 
NRC Web site, http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/. If a 
request for a hearing or petition for 
leave to intervene is filed within 60 
days, the Commission or a presiding 
officer designated by the Commission or 
by the Chief Administrative Judge of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary or the Chief 
Administrative Judge of the Atomic 
Safety and Licensing Board will issue a 
notice of a hearing or an appropriate 
order. 

As required by 10 CFR 2.309, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following general requirements: (1) The 
name, address, and telephone number of 
the requestor or petitioner; (2) the 
nature of the requestor’s/petitioner’s 
right under the Act to be made a party 
to the proceeding; (3) the nature and 
extent of the requestor’s/petitioner’s 
property, financial, or other interest in 
the proceeding; and (4) the possible 
effect of any decision or order which 
may be entered in the proceeding on the 
requestor’s/petitioner’s interest. The 
petition must also set forth the specific 
contentions which the petitioner/ 
requestor seeks to have litigated at the 
proceeding. 

Each contention must consist of a 
specific statement of the issue of law or 
fact to be raised or controverted. In 
addition, the petitioner/requestor shall 
provide a brief explanation of the bases 
for the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner/requestor 
intends to rely in proving the contention 
at the hearing. The petitioner/requestor 
must also provide references to those 
specific sources and documents of 
which the petitioner is aware and on 
which the petitioner/requestor intends 
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to rely to establish those facts or expert 
opinion. The petition must include 
sufficient information to show that a 
genuine dispute exists with the 
applicant on a material issue of law or 
fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if 
proven, would entitle the petitioner/ 
requestor to relief. A petitioner/ 
requestor who fails to satisfy these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing. 

If a hearing is requested, and the 
Commission has not made a final 
determination on the issue of no 
significant hazards consideration, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. If the final 
determination is that the amendment 
request involves no significant hazards 
consideration, the Commission may 
issue the amendment and make it 
immediately effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. If the final 
determination is that the amendment 
request involves a significant hazards 
consideration, any hearing held would 
take place before the issuance of any 
amendment. 

A request for hearing or a petition for 
leave to intervene must be filed in 
accordance with the NRC E–Filing rule, 
which the NRC promulgated in August 
28, 2007 (72 FR 49139). The E-Filing 
process requires participants to submit 
and serve documents over the internet 
or in some cases to mail copies on 
electronic storage media. Participants 
may not submit paper copies of their 
filings unless they seek a waiver in 
accordance with the procedures 
described below. 

To comply with the procedural 
requirements of E–Filing, at least five (5) 
days prior to the filing deadline, the 
petitioner/requestor must contact the 
Office of the Secretary by e-mail at 
hearingdocket@nrc.gov, or by calling 
(301) 415–1677, to request (1) a digital 
ID certificate, which allows the 
participant (or its counsel or 
representative) to digitally sign 
documents and access the E-Submittal 
server for any proceeding in which it is 
participating; and/or (2) creation of an 

electronic docket for the proceeding 
(even in instances in which the 
petitioner/requestor (or its counsel or 
representative) already holds an NRC- 
issued digital ID certificate). Each 
petitioner/requestor will need to 
download the Workplace Forms 
ViewerTM to access the Electronic 
Information Exchange (EIE), a 
component of the E-Filing system. The 
Workplace Forms ViewerTM is free and 
is available at http://www.nrc.gov/site- 
help/e-submittals/install-viewer.html. 
Information about applying for a digital 
ID certificate is available on NRC’s 
public Web site at http://www.nrc.gov/ 
site-help/e-submittals/apply- 
certificates.html. 

Once a petitioner/requestor has 
obtained a digital ID certificate, had a 
docket created, and downloaded the EIE 
viewer, it can then submit a request for 
hearing or petition for leave to 
intervene. Submissions should be in 
Portable Document Format (PDF) in 
accordance with NRC guidance 
available on the NRC public Web site at 
http://www.nrc.gov/site-help/e- 
submittals.html. A filing is considered 
complete at the time the filer submits its 
documents through EIE. To be timely, 
an electronic filing must be submitted to 
the EIE system no later than 11:59 p.m. 
Eastern Time on the due date. Upon 
receipt of a transmission, the E-Filing 
system time-stamps the document and 
sends the submitter an e-mail notice 
confirming receipt of the document. The 
EIE system also distributes an e-mail 
notice that provides access to the 
document to the NRC Office of the 
General Counsel and any others who 
have advised the Office of the Secretary 
that they wish to participate in the 
proceeding, so that the filer need not 
serve the documents on those 
participants separately. Therefore, 
applicants and other participants (or 
their counsel or representative) must 
apply for and receive a digital ID 
certificate before a hearing request/ 
petition to intervene is filed so that they 
can obtain access to the document via 
the E-Filing system. 

A person filing electronically may 
seek assistance through the ‘‘Contact 
Us’’ link located on the NRC Web site 
at http://www.nrc.gov/site-help/e- 
submittals.html or by calling the NRC 
technical help line, which is available 
between 8:30 a.m. and 4:15 p.m., 
Eastern Time, Monday through Friday. 
The help line number is (800) 397–4209 
or locally, (301) 415–4737. 

Participants who believe that they 
have a good cause for not submitting 
documents electronically must file a 
motion, in accordance with 10 CFR 
2.302(g), with their initial paper filing 

requesting authorization to continue to 
submit documents in paper format. 
Such filings must be submitted by: (1) 
First class mail addressed to the Office 
of the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001, Attention: 
Rulemaking and Adjudications Staff; or 
(2) courier, express mail, or expedited 
delivery service to the Office of the 
Secretary, Sixteenth Floor, One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland 20852, Attention: 
Rulemaking and Adjudications Staff. 
Participants filing a document in this 
manner are responsible for serving the 
document on all other participants. 
Filing is considered complete by first- 
class mail as of the time of deposit in 
the mail, or by courier, express mail, or 
expedited delivery service upon 
depositing the document with the 
provider of the service. 

Non-timely requests and/or petitions 
and contentions will not be entertained 
absent a determination by the 
Commission, the presiding officer, or 
the Atomic Safety and Licensing Board 
that the petition and/or request should 
be granted and/or the contentions 
should be admitted, based on a 
balancing of the factors specified in 10 
CFR 2.309(c)(1)(i)–(viii). To be timely, 
filings must be submitted no later than 
11:59 p.m. Eastern Time on the due 
date. 

Documents submitted in adjudicatory 
proceedings will appear in NRC’s 
electronic hearing docket which is 
available to the public at http:// 
ehd.nrc.gov/EHD_Proceeding/home.asp, 
unless excluded pursuant to an order of 
the Commission, an Atomic Safety and 
Licensing Board, or a Presiding Officer. 
Participants are requested not to include 
personal privacy information, such as 
Social Security numbers, home 
addresses, or home phone numbers in 
their filings. With respect to copyrighted 
works, except for limited excerpts that 
serve the purpose of the adjudicatory 
filings and would constitute a Fair Use 
application, participants are requested 
not to include copyrighted materials in 
their submission. 

For further details with respect to this 
amendment action, see the application 
for amendment which is available for 
public inspection at the Commission’s 
PDR, located at One White Flint North, 
Public File Area 01F21, 11555 Rockville 
Pike (first floor), Rockville, Maryland. 
Publicly available records will be 
accessible from the ADAMS Public 
Electronic Reading Room on the Internet 
at the NRC Web site, http:// 
www.nrc.gov/reading-rm/adams.html. If 
you do not have access to ADAMS or if 
there are problems in accessing the 
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documents located in ADAMS, contact 
the PDR Reference staff at 1 (800) 397– 
4209, (301) 415–4737 or by e-mail to 
pdr@nrc.gov. 

Detroit Edison Company, Docket No. 
50–341, Fermi 2, Monroe County, 
Michigan 

Date of amendment request: 
September 12, 2008. 

Description of amendment request: 
The proposed amendment would 
remove work hour guidance from the 
administrative controls section of Fermi 
2 Technical Specification (TS) 5.2.2, to 
eliminate any potential conflict with the 
revised Title 10 of the Code of Federal 
Regulations (10 CFR) Section 26, 
Subpart I rules. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. The proposed change does not involve 
a significant increase in the probability or 
consequences of an accident previously 
evaluated. 

The removal of statements relating to work 
hour guidance will not remove the 
requirement to control work hours and 
manage fatigue. At the time the TS 
amendment is implemented, 10 CFR 26, 
Subpart I will have been fully implemented. 
The proposed change does not impact the 
physical configuration or function of the 
plant structures, systems, or components 
(SSCs) or the manner in which SSCs are 
operated, maintained, modified, tested or 
inspected. The proposed change does not 
impact the initiators or assumptions of 
analyzed events, nor do they impact the 
mitigation of accidents or transient events. 

This proposed amendment does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

2. The proposed change does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

The proposed change removes references 
of statements relating to staff working hours 
from TS to support the implementation of 
Subpart I of 10 CFR 26. The regulations in 
10 CFR 26, Subpart I supersede the current 
guidance and add conservatism to work hour 
controls and fatigue management. Work 
hours will continue to be controlled in 
accordance with NRC requirements. The new 
rule continues to allow for deviations from 
work hour controls in order to mitigate or 
prevent a condition adverse to safety or 
necessary to maintain the security of the 
facility. This ensures that the new rule will 
not restrict work hours at the expense of the 
health and safety of the public or plant 
personnel. 

The proposed change does not alter plant 
configuration, require that new plant 
equipment be installed, or alter assumptions 

made for accidents previously evaluated. The 
proposed change does not add any initiators, 
or impact the functions of plant SSCs or the 
manner in which SCCs are operated, 
maintained, modified, tested, or inspected. 

Because the proposed change does not 
remove the station’s requirements to control 
work hours, the proposed amendment does 
not create the possibility of a new or different 
kind of accident from any accident 
previously evaluated. 

3. The proposed change does not involve 
a significant reduction in the margin of 
safety. 

An input to maintaining the margin of 
safety is the control of work hours as a tool 
in managing fatigue. Fermi 2 will continue 
the fitness-for-duty and behavioral 
observation programs, both of which will be 
strengthened by compliance with the new 
rule. The proposed change does not involve 
any physical change to plant SSCs or the 
manner in which SSCs are operated, 
maintained, modified, tested, or inspected. 
The proposed change does not involve a 
change to any safety limits, limiting safety 
system settings, limiting conditions of 
operation, or design parameters for any SSC. 
The proposed change does not impact any 
safety analysis assumptions and does not 
involve changes in initial conditions, system 
response times, or other parameters affecting 
an accident analysis. Therefore, this 
proposed amendment does not involve a 
significant reduction in the margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Attorney for licensee: David G. 
Pettinari, Legal Department, 688 WCB, 
Detroit Edison Company, 2000 2nd 
Avenue, Detroit, Michigan 48226–1279. 

NRC Branch Chief: Lois M. James. 

Energy Northwest, Docket No. 50–397, 
Columbia Generating Station, Benton 
County, Washington 

Date of amendment request: 
September 9, 2008. 

Description of amendment request: 
The proposed change modifies 
Technical Specification 3.3.6.1, 
‘‘Primary Containment Isolation 
Instrumentation,’’ to lower the Group 1 
Isolation Valves reactor water level 
isolation signal from Level 2 (L2) to 
Level 1 (L1). 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. Does the proposed amendment involve 
a significant increase in the probability or 

consequences of an accident previously 
evaluated? 

Response: No. 
Lowering the Group 1 isolation signal does 

not increase the probability of an accident, it 
changes only the level at which the isolation 
valves close. Isolation of the Group 1 valves 
occurs in response to lowering RPV water 
level during some transient events. As such, 
the isolation of Group 1 valves on lowering 
water level, which occurs in response to 
transients, is not an initiator of any transient 
or accident previously evaluated. Because the 
isolation of Group 1 valves on low water 
level occurs in response to some transients 
and is not an initiator of a transient event, 
lowering the level at which this isolation 
occurs does not impact the probability of an 
accident previously evaluated. 

During some transients, delayed closure of 
the Group 1 isolation valves will reduce the 
chances of SRV [safety relief valve] actuation 
following an event by allowing the main 
condenser to remain available longer, 
without increasing the dose consequences of 
an event. Analyses performed show that 
lowering of the Group 1 isolation signal to L1 
has no impact on the FSAR [final safety 
analysis report] Chapter 15 events in terms of 
RPV [reactor pressure vessel] limits, ability to 
maintain necessary coolant inventory, or 
fission product release. Therefore, the 
proposed change does not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

2. Does the proposed amendment create 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated? 

Response: No. 
While the proposed change is a change to 

the Group 1 isolation initiation signal, the 
other requirements (surveillance intervals, 
action statements, etc.) remain the same for 
‘‘Primary Containment Isolation 
Instrumentation.’’ The methods used to test 
and determine operability of the 
instrumentation providing the low water 
level initiation for Group 1 isolation valves 
are unaffected by this change. This change 
does not change any equipment function, 
change the potential failure modes of any 
equipment, or alter any existing logic. 
Therefore, the proposed change does not 
create the possibility of a new or different 
kind of accident from any previously 
evaluated. 

3. Does the proposed amendment involve 
a significant reduction in a margin of safety? 

Response: No. 
The proposed change to the Group 1 

isolation signal from L2 to L1 allows more 
energy to be released to the main condenser 
(and reduces the amount potentially added to 
the suppression pool) after a reactor scram. 
This allows the operations staff and the 
turbine BPVs [bypass valves] to control RPV 
pressure following the initial transient 
without the use of SRVs. This reduces the 
potential of additional challenges to the 
operations staff and plant equipment and 
therefore, reduces the probability of more 
risk-significant scrams. By removing this 
energy through the condenser rather than the 
suppression pool, the change requested 
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improves reactor system safety from the 
standpoint of reducing SRV challenges (and 
the potential for stuck open SRVs). The 
analyses for transients and accidents that 
involve the Group I isolation demonstrate 
that the isolation occurs on signals other than 
low water level, or that adequate core cooling 
capability is maintained so that RPV water 
level does not decrease below acceptable 
levels. The analyses of the impacted events 
demonstrate that when the Group 1 isolation 
signal is lowered to L1, consequences of 
LOFF [loss of feedwater flow], LOCA [loss of 
coolant accident], and ATWS–LOFF 
[anticipated transient without scram—loss of 
feedwater flow] events do not result in any 
temperature, pressure, or water level 
transient in excess of the design criteria for 
the fuel, RPV, or containment. Therefore 
barrier integrity and functions are 
maintained. For these reasons, the margin of 
safety is not reduced for any impacted event. 
Implementation of the proposed amendment 
would improve the margin of safety, in terms 
of reducing the probability of risk-significant 
scrams and reducing the amount of energy 
required to be absorbed by the suppression 
pool for some events. Therefore, the 
proposed change does not involve a 
significant reduction in a margin of safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Attorney for licensee: William A. 
Horin, Esq., Winston & Strawn, 1700 K 
Street, NW., Washington, DC 20006– 
3817. 

NRC Branch Chief: Michael T. 
Markley. 

STP Nuclear Operating Company, 
Docket Nos. 50–498 and 50–499, South 
Texas Project, Units 1 and 2, Matagorda 
County, Texas 

Date of amendment request: 
September 2, 2008. 

Description of amendment request: 
The proposed amendment would revise 
the Updated Final Safety Analysis 
Report (UFSAR) Section 13.7.2.3, ‘‘PRA 
Risk Categorization,’’ to add a separate 
set of criteria for assessing the risk 
significance of the Risk Achievement 
Worth (RAW) values of common cause 
failures (CCFs) as part of the 
Probabilistic Risk Assessment (PRA) 
analysis of the risk importance of 
components. 

Basis for proposed no significant 
hazards consideration determination: 
As required by 10 CFR 50.91(a), the 
licensee has provided its analysis of the 
issue of no significant hazards 
consideration, which is presented 
below: 

1. Does the proposed change involve a 
significant increase in the probability or 

consequences of an accident previously 
evaluated? 

Response: [No.] 
The proposed change does not involve the 

modification of any plant equipment or affect 
basic plant operation. The proposed change 
revises the STPNOC [STP Nuclear Operating 
Company] method of assessing Risk 
Achievement Worth (RAW) values as part of 
the Probabilistic Risk Assessment analysis of 
the risk importance of components to be 
consistent with the methods used in NRC- 
accepted industry guidance document NEI 
[Nuclear Energy Institute] 00–04, ‘‘10 CFR 
50.69 SSC [Structure, System, and 
Component] Categorization Guideline.’’ The 
proposed change will have no impact on the 
design or function of any safety-related 
structures, systems or components. The 
proposed change could result in a decrease 
in the safety significance ranking of some 
components, with a corresponding decrease 
in special treatment for such components. 
However, the treatment of such components 
would still be sufficient to ensure their 
reliable operation and would not result in a 
significant increase in their failure 
probability. 

Therefore, the proposed change does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

2. Does the proposed amendment create 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated? 

Response: [No.] 
The proposed change does not involve any 

physical alteration of plant equipment and 
does not change the method by which any 
safety-related structure, system, or 
component performs its function. The 
proposed change revises the STPNOC 
method of assessing Risk Achievement Worth 
(RAW) values as part of the Probabilistic Risk 
Assessment analysis of the risk importance of 
components to be consistent with the 
methods used in NRC-accepted industry 
guidance document NEI 00–04, ‘‘10 CFR 
50.69 SSC Categorization Guideline.’’ As 
such, no new or different types of equipment 
will be installed, and the basic operation of 
installed equipment is unchanged. The 
methods governing plant operation remain 
consistent with current safety analysis 
assumptions. 

Therefore, the proposed change will not 
create the possibility of a new or different 
kind of accident from any accident 
previously evaluated. 

3. Does the proposed change involve a 
significant reduction in a margin of safety? 

Response: [No.] 
The proposed change does not negate any 

existing requirement, and does not adversely 
affect existing plant safety margins or the 
reliability of the equipment assumed to 
operate in the safety analysis. The proposed 
change revises the STPNOC method of 
assessing Risk Achievement Worth (RAW) 
values as part of the Probabilistic Risk 
Assessment analysis of the risk importance of 
components to be consistent with the 
methods used in NRC-accepted industry 
guidance document NEI 00–04, ‘‘10 CFR 
50.69 SSC Categorization Guideline.’’ As 

such, there are no changes being made to 
safety analysis assumptions, safety limits or 
safety system settings that would adversely 
affect plant safety as a result of the proposed 
change. 

Therefore, the proposed change does not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the standards of 
10 CFR 50.92(c) are satisfied. Therefore, 
the NRC staff proposes to determine that 
the request for amendments involves no 
significant hazards consideration. 

Attorney for licensee: A. H. 
Gutterman, Esq., Morgan, Lewis & 
Bockius, 1111 Pennsylvania Avenue, 
NW., Washington, DC 20004. 

NRC Branch Chief: Michael T. 
Markley. 

Notice of Issuance of Amendments to 
Facility Operating Licenses 

During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 
10 CFR Chapter I, which are set forth in 
the license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for A Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.22(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendment, (2) the amendment, and (3) 
the Commission’s related letter, Safety 
Evaluation and/or Environmental 
Assessment as indicated. All of these 
items are available for public inspection 
at the Commission’s Public Document 
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Room (PDR), located at One White Flint 
North, Public File Area 01F21, 11555 
Rockville Pike (first floor), Rockville, 
Maryland. Publicly available records 
will be accessible from the Agencywide 
Documents Access and Management 
Systems (ADAMS) Public Electronic 
Reading Room on the Internet at the 
NRC Web site, http://www.nrc.gov/ 
reading-rm/adams.html. If you do not 
have access to ADAMS or if there are 
problems in accessing the documents 
located in ADAMS, contact the PDR 
Reference staff at 1 (800) 397–4209, 
(301) 415–4737 or by e-mail to 
pdr@nrc.gov. 

Dominion Energy Kewaunee, Inc. 
Docket No. 50–305, Kewaunee Power 
Station, Kewaunee County, Wisconsin 

Date of application for amendment: 
July 16, 2008. 

Brief description of amendment: The 
amendment revised Sections 3.3.a.1.A 
and 3.3.a.2.A of the Kewaunee 
Technical Specifications to increase the 
minimum required safety injection 
accumulator boron concentration from 
1,900 parts-per-million (ppm) to 2,400 
ppm. 

Date of issuance: November 6, 2008. 
Effective date: As of the date of 

issuance and shall be implemented 
within 60 days. 

Amendment No.: 199. 
Facility Operating License No. DPR– 

43: Amendment revised the Facility 
Operating License and Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 26, 2008 (73 FR 
50359); The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
November 6, 2008. 

No significant hazards consideration 
comments received: No. 

Duke Energy Carolinas, LLC, Docket 
Nos. 50–269, 50–270, and 50–287, 
Oconee Nuclear Station, Units 1, 2, and 
3, Oconee County, South Carolina 

Date of application of amendments: 
August 1, 2008, supplemented by letter 
dated September 25, 2008. 

Brief description of amendments: The 
amendments authorized revision to the 
Updated Final Safety Analysis Report to 
describe a design change that mitigates 
Alloy 600 concerns in the pressurizer. 

Date of Issuance: November 10, 2008. 
Effective date: As of the date of 

issuance and shall be implemented 
within 30 days from the date of 
issuance. 

Amendment Nos.: 364, 366, 365. 
Renewed Facility Operating License 

Nos. DPR–38, DPR–47, and DPR–55: 
Amendments revised the licenses. 

Date of initial notice in Federal 
Register: September 9, 2008 (73 FR 
52415); The supplement dated 
September 25, 2008, provided 
additional information that clarified the 
application, did not expand the scope of 
the application as originally noticed, 
and did not change the staff’s original 
proposed no significant hazards 
consideration determination. The 
Commission’s related evaluation of the 
amendments is contained in a Safety 
Evaluation dated November 10, 2008. 

No significant hazards consideration 
comments received: No. 

Duke Power Company LLC, et al., 
Docket Nos. 50–413 and 50–414, 
Catawba Nuclear Station, Units 1 and 
2, York County, South Carolina 

Date of application for amendments: 
November 12, 2007, as supplemented by 
letter dated April 8, 2008. 

Description of amendment request: 
The amendments authorize changes to 
the licensing bases and final updated 
safety analysis report for the Catawba 
Nuclear Power Station, Units 1 and 2, 
concerning Revision 1 to DPC–NE– 
1005–P, Nuclear Design Methodology 
Using CASMO–4/SlMULATE–3 MOX. 

Date of issuance: November 12, 2008. 
Effective date: As of the date of 

issuance and shall be implemented 
within 30 days from the date of 
issuance. 

Amendment Nos.: 246, 239. 
Facility Operating License Nos. NPF– 

35 and NPF–52: Amendments revised 
the licenses. 

Date of initial notice in Federal 
Register: January 29, 2008 (73 FR 
5218). The Commission’s related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
November 12, 2008. 

No significant hazards consideration 
comments received: No. 

Duke Power Company LLC, Docket Nos. 
50–369 and 50–370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 

Date of application for amendments: 
November 12, 2007, as supplemented by 
letter dated April 8, 2008. 

Description of amendment request: 
The amendments authorize changes to 
the licensing bases and final updated 
safety analysis report for the McGuire 
Nuclear Power Station, Units 1 and 2, 
concerning Revision 1 to DPC–NE– 
1005–P, Nuclear Design Methodology 
Using CASMO–4/SlMULATE–3 MOX. 

Date of issuance: November 12, 2008. 
Effective date: As of the date of 

issuance and shall be implemented 
within 30 days from the date of 
issuance. 

Amendment Nos.: 247, 227. 
Facility Operating License Nos. NPF– 

9, and NPF–17: Amendments revised 
the licenses. 

Date of initial notice in Federal 
Register: January 29, 2008 (73 FR 
5218). The Commission’s related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
November 12, 2008. 

No significant hazards consideration 
comments received: No. 

Exelon Generation Company, LLC, 
Docket Nos. 50–352 and 50–353, 
Limerick Generating Station, Units 1 
and 2, Montgomery County, 
Pennsylvania 

Date of application for amendment: 
November 13, 2007, supplemented by 
letter dated July 29, 2008. 

Brief description of amendment: The 
amendments consist of removal of 
footnotes contained in the technical 
specifications requiring original plant 
startup data to be used as a baseline for 
evaluating the performance of the jet 
pumps during surveillances. 

Date of issuance: November 12, 2008. 
Effective date: As of the date of 

issuance and shall be implemented 
within 60 days of issuance. 

Amendment Nos.: 196 and 157. 
Facility Operating License Nos. NPF– 

39 and NPF–85. These amendments 
revised the license and the technical 
specifications. 

Date of initial notice in Federal 
Register: July 1, 2008 (73 FR 37505). 
The supplement dated July 29, 2008, 
provided additional information that 
clarified the application, did not expand 
the scope of the application as originally 
noticed, and did not change the NRC 
staff’s original proposed no significant 
hazards consideration determination. 
The Commission’s related evaluation of 
the amendments is contained in a Safety 
Evaluation dated November 12, 2008. 

No significant hazards consideration 
comments received: No. 

FPL Energy Duane Arnold, LLC, Docket 
No. 50–331, Duane Arnold Energy 
Center, Linn County, Iowa 

Date of application for amendment: 
December 20, 2007. 

Brief description of amendment: The 
amendment revises (1) the control rod 
notch surveillance frequency in Section 
3.1.3, ‘‘Control Rod OPERABILITY,’’ 
and (2) one example in Section 1.4, 
‘‘Frequency,’’ to clarify the applicability 
of the 1.25 surveillance test interval 
extension. These changes were done 
pursuant to the previously approved 
Technical Specification Task Force 
(TSTF) change traveler TSTF–475, 
‘‘Control Rod Notch Testing Frequency 
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and SRM [Source Range Monitor] Insert 
Control Rod Action,’’ Revision 1. 

Date of issuance: November 6, 2008. 
Effective date: As of the date of 

issuance and shall be implemented 
within 120 days of the date of issuance. 

Amendment No.: 171. 
Facility Operating License No. DPR– 

49: The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: February 26, 2008 (73 FR 
10298). The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
November 6, 2008. 

No significant hazards consideration 
comments received: No. 

Northern States Power Company, 
Docket Nos. 50–282 and 50–306, Prairie 
Island Nuclear Generating Plant, Units 
1 and 2, Goodhue County, Minnesota 

Date of application for amendments: 
November 19, 2007, as supplemented by 
letter dated May 7, 2008. 

Brief description of amendments: The 
amendments replace the current fixed 
Frequency for testing the containment 
spray nozzles in Technical Specification 
Surveillance Requirement 3.6.5.8 with a 
maintenance or event based Frequency. 

Date of issuance: November 6, 2008. 
Effective date: As of the date of 

issuance and shall be implemented 
within 90 days. 

Amendment Nos.: Unit 1–190, Unit 
2–179. 

Facility Operating License Nos. DPR– 
42 and DPR–60: Amendments revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: December 18, 2007 (72 FR 
71713). The supplement dated May 7, 
2008, contained clarifying information 
and did not change the NRC staff’s 
initial proposed finding of no significant 
hazards consideration. The 
Commission’s related evaluation of the 
amendments is contained in a Safety 
Evaluation dated November 6, 2008. 

No significant hazards consideration 
comments received: No. 

Dated at Rockville, Maryland, this 20th day 
of November 2008. 

For the Nuclear Regulatory Commission. 
Joseph G. Giitter, 
Director, Division of Operating Reactor 
Licensing, Office of Nuclear Reactor 
Regulation. 
[FR Doc. E8–28268 Filed 12–1–08; 8:45 am] 
BILLING CODE 7590–01–P 

PEACE CORPS 

Notice of Information Collection 

AGENCY: Peace Corps. 

ACTION: Notice of information collection 
for review by OMB and public 
comment. 

SUMMARY: In accordance with the 
Paperwork Reduction Act, this notice 
invites the public to comment on the 
collection of information by the Peace 
Corps and gives notice of the Peace 
Corps’ intention to request Office of 
Management and Budget (OMB) 
approval of the information collection. 
The Peace Corps’ Office of Strategic 
Information, Research and Planning 
wishes to conduct focus groups with 
Returned Peace Corps Volunteers 
(RPCVs) about their post-service 
transition, post-service education and 
career, and their third goal activities of 
promoting a better understanding of 
other peoples on the part of Americans. 
The data will be used to assess the range 
and type of services available to RPCVs 
and to support accurate interpretation of 
Agency level data. 
DATES: Submit comments on or before 
February 2, 2009. 
ADDRESSES: Comments should be 
addressed to Susan Jenkins, Office of 
Strategic Information, Research and 
Planning, Peace Corps, 1111 20th Street, 
NW., Washington, DC 20526. Dr. 
Jenkins can be contacted by telephone at 
202–692–1241 or e-mail at 
SJenkin2@peacecorps.gov. E-mail 
comments must be made in text and not 
in attachments. 
FOR FURTHER INFORMATION CONTACT: 
Susan Jenkins, Office of Strategic 
Information, Research and Planning, 
Peace Corps, 1111 20th Street, NW., 
Washington, DC 20526. 
SUPPLEMENTARY INFORMATION: 

Title: Focus Groups with Returned 
Peace Corps Volunteers. 

Need for and Use of This Information: 
The third strategic goal in the Peace 
Corps’ 2009 to 2014 strategic plan, is to 
‘‘Foster outreach to Americans through 
agency programs that assist Volunteers 
and Returned Peace Corps Volunteers to 
help promote a better understanding of 
other peoples on the part of 
Americans.’’ The Agency meets this goal 
through programs that encourage 
outreach to the American public 
through a variety of means such as 
personal interaction, electronic 
communication, and cross-cultural 
education curricula. The challenge for 
the Peace Corps in advancing such 
outreach is to ensure that the programs 
are publicized and on target in matching 
Volunteers and RPCVs with appropriate 
audiences, and that the agency uses 
technology effectively. The agency 
administers a Volunteer survey and 
project specific surveys to gather 

information about how active 
Volunteers support this goal. But, there 
is no similar mechanism for gathering 
such information from Returned 
Volunteers. These focus groups will be 
conducted to test the assumption that 
promoting a better understanding of the 
cultures in which they served is a 
lifelong commitment that becomes 
integrated into their lives but that 
RPCVs do not necessarily report such 
interactions to the agency. These focus 
groups will provide an opportunity for 
in-depth discussion with RPCVs about 
the long-term outcomes of their Service 
on their promotion of a better 
understanding of other peoples on the 
part of Americans. The information 
gathered will be used by the Office of 
Strategic Information, Research and 
Planning to identify the breadth and 
scope of third core goal activities by 
Returned Volunteers. 

Respondents: 96. 
Respondents’ Obligation To Reply: 

Voluntary. 
Burden on the Public: 
a. Annual reporting burden: 144 

hours. 
b. Annual recordkeeping burden: 0 

hours. 
c. Estimated average burden per 

response: 90 minutes. 
d. Frequency of response: One-time. 
e. Estimated number of respondents: 

96. 
f. Estimated cost to respondents: 

$0.00/$0.00. 
Dated: November 24, 2008. 

Wilbert Bryant, 
Associate Director for Management. 
[FR Doc. E8–28635 Filed 12–1–08; 8:45 am] 
BILLING CODE 6015–01–P 

PEACE CORPS 

Notice of Information Collection 

AGENCY: Peace Corps. 
ACTION: Notice of information collection 
for review by OMB and public 
comment. 

SUMMARY: In accordance with the 
Paperwork Reduction Act, this notice 
invites the public to comment on the 
collection of information by the Peace 
Corps and gives notice of the Peace 
Corps’ intention to request Office of 
Management and Budget (OMB) 
approval of the information collection. 
The Peace Corps’ Office of Strategic 
Information, Research and Planning 
wishes to survey a sample of Returned 
Peace Corps Volunteers about their 
feelings about their in-country 
experience, post-service transition, post- 
service education and career, and their 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 15 U.S.C. 78s(b)(3)(A). 
4 17 CFR 240.19b–4(f)(6). 

5 See ISE Rule 2101(a)(2). 
6 15 U.S.C. 78f(b). 
7 15 U.S.C. 78f(b)(5). 

third core goal activities of promoting a 
better understanding of other peoples on 
the part of Americans. The data 
collected will inform agency 
programming and help the Agency to 
assess, through updated and objective 
data, the extent of RPCVs’ cross-cultural 
activities with their family, friends, and 
communities throughout the United 
States with whom RPCVs come in 
contact. The data will be used 
specifically by the Office of Domestic 
Programs to review the range and type 
of services and support available to 
RPCVs and by the Office of Strategic 
Information, Research, and Planning to 
support Agency level reporting. 
DATES: Submit comments on or before 
February 2, 2009. 
ADDRESSES: Comments should be 
addressed to Susan Jenkins, Office of 
Strategic Information, Research and 
Planning, Peace Corps, 1111 20th Street, 
NW., Washington, DC 20526. Dr. 
Jenkins can be contacted by telephone at 
202–692–1241 or e-mail at 
SJenkin2@peacecorps.gov. E-mail 
comments must be made in text and not 
in attachments. 
FOR FURTHER INFORMATION CONTACT: 
Susan Jenkins, Office of Strategic 
Information, Research and Planning, 
Peace Corps, 1111 20th Street, NW., 
Washington, DC 20526. 
SUPPLEMENTARY INFORMATION: 

Title: Survey of Returned Peace Corps 
Volunteers. 

Need for and Use of This Information: 
The survey is the fourth in a series of 
Returned Peace Corps Volunteer surveys 
that have been administered 
approximately every ten years. This 
iteration will be a voluntary, web-based 
survey to gather information about 
Volunteers’ in-country experience, post- 
service transition, post-service 
education and career, and their third 
goal activities of promoting a better 
understanding of other peoples on the 
part of Americans. The data will be used 
to assess the range and type of services 
available to RPCVs, improve Peace 
Corps operations (e.g., recruitment for 
PC Response), and support Agency level 
performance reporting. Where possible, 
data will be compared across surveys to 
look for trends over time. Data will be 
collected from a simple random sample 
of Returned Peace Corps Volunteers 
sufficient to gather data with a 99 
percent confidence level and a 
confidence interval of plus or minus 5. 

Respondents: Returned Peace Corps 
Volunteers. 

Respondents’ Obligation To Reply: 
Voluntary. 

Burden on the Public: 

a. Annual reporting burden: 750 
hours. 

b. Annual respondent recordkeeping 
burden: 0 hours. 

c. Estimated average burden per 
response: 30 minutes. 

d. Frequency of response: One-time. 
e. Estimated number of respondents: 

1500. 
f. Estimated cost to respondents: 

$0.00/$0.00. 
Dated: November 24, 2008. 

Wilbert Bryant, 
Associate Director for Management. 
[FR Doc. E8–28636 Filed 12–1–08; 8:45 am] 
BILLING CODE 6015–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–59015; File No. SR–ISE– 
2008–87] 

Self-Regulatory Organizations; 
International Securities Exchange, 
LLC; Notice of Filing and Immediate 
Effectiveness of Proposed Rule 
Change Relating to Trading Halts in 
Managed Fund Shares and Actively 
Managed ETFs 

November 25, 2008. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
18, 2008, the International Securities 
Exchange, LLC (‘‘ISE’’ or ‘‘Exchange’’) 
filed with the Securities and Exchange 
Commission (‘‘SEC’’ or ‘‘Commission’’) 
the proposed rule change as described 
in Items I and II below, which Items 
have been prepared by the Exchange. 
The Exchange has designated the 
proposed rule change as constituting a 
rule change under Section 19(b)(3)(A) of 
the Act 3 and Rule 19b–4(f)(6) 
thereunder,4 which renders the proposal 
effective upon filing with the 
Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The ISE proposes to amend ISE Rule 
2101 to state that the Exchange will halt 
trading in managed fund shares or 
actively managed exchange-traded 
funds trading on the Exchange pursuant 
to unlisted trading privileges (‘‘UTP’’) if 

the Exchange is notified by the listing 
market that the disclosed portfolio is not 
being disseminated to all market 
participants at the same time. The text 
of the proposed rule change is available 
on the Exchange’s Web site 
www.ise.com, at the principal office of 
the Exchange, and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
self-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
ISE Rule 2101(a)(2)(iii)(B) states that 

the Exchange will halt trading in new 
derivative securities products 5 trading 
on the Exchange pursuant to UTP, if the 
listing market notifies the Exchange that 
the net asset value is not being 
disseminated to all market participants 
at the same time. The purpose of this 
filing is to amend ISE Rule 
2101(a)(2)(iii)(B) to specify that, in 
addition to the requirement discussed 
above, the Exchange will also halt 
trading when a disclosed portfolio is not 
being disseminated for managed fund 
shares or actively managed exchange 
traded-funds and the Exchange is 
notified of such by the listing market. 
The Exchange also proposes to correct 
the paragraph numbering in 
2101(a)(2)(iii)(C). 

2. Statutory Basis 
The Exchange believes the proposed 

rule change is consistent with the Act 
and the rules and regulations under the 
Act applicable to a national securities 
exchange and, in particular, the 
requirements of Section 6(b) of the Act.6 
Specifically, the Exchange believes the 
proposed rule change is consistent with 
Section 6(b)(5) of the Act’s 7 
requirements that the rules of a national 
securities exchange be designed to 
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8 15 U.S.C. 78s(b)(3)(A). 
9 17 CFR 240.19b–4(f)(6). The Commission notes 

that ISE has satisfied the five-day pre-filing notice 
requirement. 

10 See, e.g., BATS Exchange Rule 14.1(c)(4)(B) 
and Securities Exchange Act Release No. 58623 

(September 23, 2008), 73 FR 57169 (October 1, 
2008) (SR–BATS–2008–004); Chicago Board 
Options Exchange Rule 52.3(c)(4) and Securities 
Exchange Act Release No. 58955 (November 14, 
2008), 73 FR 70683 (November 21, 2008) (SR– 
CBOE–2008–109). 

11 For purposes only of waiving the operative date 
of this proposal, the Commission has considered 
the rule’s impact on efficiency, competition, and 
capital formation. See 15 U.S.C. 78c(f). 

12 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

promote just and equitable principles of 
trade, to prevent fraudulent and 
manipulative acts, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. In particular, the 
proposed rule change will clarify the 
circumstance in which the Exchange 
will halt trading in new derivative 
securities products. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The proposed rule change does not 
impose any burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange has not solicited, and 
does not intend to solicit, comments on 
this proposed rule change. The 
Exchange has not received any 
unsolicited written comments from 
members or other interested parties. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: (i) Significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate if 
consistent with the protection of 
investors and the public interest, it has 
become effective pursuant to Section 
19(b)(3)(A) of the Act 8 and Rule 19b– 
4(f)(6) thereunder.9 

ISE has asked the Commission to 
waive the 30-day operative delay. The 
Commission hereby grants the 
Exchange’s request and believes that 
such waiver is consistent with the 
protection of investors and the public 
interest. This action should benefit 
investors by promoting fair disclosure of 
information that may be necessary to 
price the derivative securities products 
and preventing trading when a 
reasonable degree of transparency 
cannot be assured. Proposed ISE Rule 
2101(a)(2)(iii)(B) is substantively 
identical to rules of other national 
securities exchanges 10 and does not 

raise any novel or significant regulatory 
issues. Therefore, the Commission 
designates the proposed rule change as 
operative upon filing.11 

At any time within 60 days of the 
filing of the proposed rule change the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–ISE–2008–87 on the subject 
line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–ISE–2008–87. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site http://www.sec.gov/ 
rules/sro.shtml. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 

Room on official business days between 
the hours of 10 a.m. and 3 p.m. Copies 
of such filing will also be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–ISE– 
2008–87 and should be submitted on or 
before December 23, 2008. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.12 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. E8–28559 Filed 12–1–08; 8:45 am] 
BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–59014; File No. SR– 
NASDAQ–2008–084] 

Self-Regulatory Organizations; The 
NASDAQ Stock Market LLC; Notice of 
Filing of a Proposed Rule Change To 
Require Limited Partnerships To 
Obtain Shareholder Approval for the 
Use of Equity Compensation and Make 
Other Clarifying Changes to the Listing 
Requirements for Limited Partnerships 

November 25, 2008. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
18, 2008, The NASDAQ Stock Market 
LLC (‘‘Nasdaq’’), filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by Nasdaq. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Nasdaq proposes to require limited 
partnerships to obtain shareholder 
approval for the use of equity 
compensation and make other clarifying 
changes to the listing requirements for 
limited partnerships. Nasdaq will 
implement the proposed rule change 
upon approval. The text of the proposed 
rule change is below. Proposed new 
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3 Changes are marked to the rule text that appears 
in the electronic manual of Nasdaq found at 
http://nasdaqomx.cchwallstreet.com. 

4 Securities Exchange Act Release No. 55796 (May 
22, 2007) (approving SR–NYSE–2007–28). 

5 Section 102 of the Sarbanes-Oxley Act, 15 
U.S.C. 7212. 

6 See http://www.nasdaq.com/about/ 
Listing_Agreement.pdf. 

7 15 U.S.C. 78f. 
8 15 U.S.C. 78f(b)(5). 

language is in italics; there are no 
proposed deletions.3 

4360. Qualitative Listing Requirements 
for Nasdaq Issuers That Are Limited 
Partnerships 

(a)–(j) No change. 
(k) Shareholder Approval. Each issuer 

that is a limited partnership must obtain 
shareholder approval when a stock 
option or purchase plan is to be 
established or materially amended or 
other equity compensation arrangement 
made or materially amended, pursuant 
to which stock may be acquired by 
officers, directors, employees, or 
consultants, as would be required under 
Rule 4350(i)(1)(A) and IM–4350–5. 

(l) Auditor Registration. Each issuer 
that is a limited partnership must be 
audited by an independent public 
accountant that is registered as a public 
accounting firm with the Public 
Company Accounting Oversight Board, 
as provided for in Section 102 of the 
Sarbanes-Oxley Act of 2002 [15 U.S.C. 
7212]. 

(m) Notification of Material 
Noncompliance. Each issuer that is a 
limited partnership must provide 
Nasdaq with prompt notification after 
an executive officer of the issuer, or a 
person performing an equivalent role, 
becomes aware of any material 
noncompliance by the issuer with the 
requirements of this Rule 4360. 
* * * * * 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
Nasdaq included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. Nasdaq has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
Currently, NASDAQ rules require that 

issuers, except Limited Partnerships 
(‘‘LPs’’), obtain shareholder approval for 
a variety of corporate actions, including 
the issuance of equity compensation. 
NASDAQ’s shareholder approval 

requirements have not historically been 
applied to LPs because their structure 
requires that public investors have 
limited rights and that the general 
partners make all significant decisions 
about the operation of the company. As 
such, limited partners do not expect to 
have a voice in the operations of the 
partnership. 

Nonetheless, the Commission recently 
noted that the ‘‘rationale for treating an 
LP differently than, for example, a 
traditional corporation with respect to 
shareholder input on equity 
compensation is less compelling’’ and 
that it is ‘‘beneficial from a corporate 
governance perspective’’ to require 
shareholder approval for equity 
compensation.4 As such, and in 
response to these findings by the 
Commission, Nasdaq now proposes to 
expand the requirement to obtain 
shareholder approval for equity 
compensation to entities that are LPs. 

In addition, Nasdaq proposes to 
modify the rules applicable to LPs to 
require that the auditor of a listed LP 
must be registered with the Public 
Company Accounting Oversight Board 
(‘‘PCAOB’’) and that an LP must notify 
Nasdaq of any material non-compliance 
with the corporate governance rules. 
When Nasdaq adopted these 
requirements for other companies in 
2003 in response to requirements 
imposed by the Sarbanes-Oxley Act of 
2002, Nasdaq inadvertently excluded 
LPs from these requirements. 
Nonetheless, these requirements are 
already applicable to LPs. Specifically, 
with respect to the proposed auditor 
registration requirement, it is unlawful 
for an auditor to participate in the 
preparation or issuance of an audit 
report with respect to any listed 
company, including an LP, unless it is 
registered with the PCAOB.5 With 
respect to the proposed notification 
requirement, LPs have agreed in 
Nasdaq’s listing agreement, which each 
listed company must sign prior to 
listing, to promptly notify Nasdaq in 
writing of any corporate action or other 
event which will cause the company to 
cease to be in compliance with 
NASDAQ listing requirements.6 As 
such, including these changes in 
Nasdaq’s rules are simply clarifying 
changes designed to highlight the 
requirements and facilitate 
understanding and compliance of the 
rules by LPs. 

2. Statutory Basis 
Nasdaq believes that the proposed 

rule change is consistent with the 
provisions of section 6 of the Act,7 in 
general and with sections 6(b)(5) of the 
Act,8 in particular in that it is designed 
to prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. The 
proposed rule change is designed to 
help protect investors in LP securities 
against insider self-dealing and the 
potential dilutive effect of equity 
compensation plans and enhance the 
transparency surrounding the 
application of NASDAQ’s requirements. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

Nasdaq does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

Written comments were neither 
solicited nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
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9 17 CFR 200.30–3(a)(12). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 See Securities and Exchange Act Release No. 
34–58680 (September 29, 2008), 73 FR 58283 
(October 6, 2008) (order approving SR–NYSE– 
2008–76). 

4 Arca Securities also currently acts as the 
outbound order routing facility of the NYSE. In this 
capacity, Arca Securities facilitates the acceptance 
of executions that result in an odd-lot or a sub- 
penny execution since NYSE systems are unable to 
accept such executions after Arca Securities routes 
an Exchange order to an away market center. See 
Securities Exchange Act Release No. 34–55590 
(April 5, 2007), 72 FR 18707 (April 13, 2007) (notice 
of immediate effectiveness of SR–NYSE–2007–29). 
Recently, the NYSE modified its electronic trading 
system in order to accommodate away market 
center executions in sub-pennies; implementation 
of this modification should substantially reduce the 
need for Arca Securities to facilitate sub-penny 
executions. See Securities Exchange Act Release 
No. 34–58936 (November 13, 2008) (notice of filing 
and immediate effectiveness of SR–NYSE–2008– 
117). 

Comments may be submitted by any of 
the following methods: 

Electronic Comments: 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–NASDAQ–2008–084 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, Station Place, 100 F Street, 
NE., Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NASDAQ–2008–084. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room on official business days between 
the hours of 10 a.m. and 3 p.m. Copies 
of such filing also will be available for 
inspection and copying at the principal 
office of Nasdaq. All comments received 
will be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NASDAQ–2008–084 and should be 
submitted on or before December 23, 
2008. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.9 

Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. E8–28495 Filed 12–1–08; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–59011; File No. SR–NYSE– 
2008–122] 

Self-Regulatory Organizations; New 
York Stock Exchange LLC; Notice of 
Filing and Order Granting Accelerated 
Approval of Proposed Rule Change To 
Expand the Exception to NYSE Rule 2B 
To Allow Archipelago Securities LLC 
To Route Orders to the NYSE in its 
Capacity as an Order Routing Facility 
of NYSE Alternext US LLC 

November 24, 2008. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
19, 2008, the New York Stock Exchange 
LLC (‘‘NYSE’’ or ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons, and is 
approving the proposal on an 
accelerated basis. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange is proposing to expand 
the exception to NYSE Rule 2B to allow 
Archipelago Securities LLC (‘‘Arca 
Securities’’), an NYSE affiliated 
member, to route orders to the NYSE, in 
its capacity as an order routing facility 
of NYSE Alternext US LLC (‘‘NYSE 
Alternext’’). A copy of this filing is 
available on the Exchange’s Web site at 
http://www.nyse.com, at the Exchange’s 
principal office and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item III below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
On September 29, 2008, the Securities 

and Exchange Commission (‘‘SEC’’ or 
‘‘Commission’’) approved the routing of 
orders by Arca Securities to the NYSE 
and certain revisions to Exchange Rule 
2B.3 In that filing, the Exchange 
discussed Arca Securities’ status as an 
order routing facility of NYSE Arca, Inc. 
(‘‘NYSE Arca’’).4 In its capacity as an 
order routing facility, Arca Securities 
receives routing instructions from NYSE 
Arca and routes orders to various away 
market centers, including the NYSE, for 
execution. The Exchange notes that 
Arca Securities is subject to 
independent oversight and enforcement 
by the Financial Industry Regulatory 
Authority (‘‘FINRA’’), an unaffiliated 
self-regulatory organization (‘‘SRO’’) 
that is Arca Securities’ designated 
examining authority. In this capacity, 
FINRA is responsible for examining 
Arca Securities with respect to its books 
and records and capital obligations, and 
shares with NYSE Regulation, Inc. 
(‘‘NYSE Regulation’’) the responsibility 
for reviewing Arca Securities’ 
compliance with intermarket trading 
rules such as SEC Regulation NMS. In 
addition, through an agreement between 
FINRA and the NYSE pursuant to the 
provisions of SEC Rule 17d–2 under the 
Securities Exchange Act of 1934, 
FINRA’s staff reviews for Arca 
Securities’ compliance with other NYSE 
rules through FINRA’s examination 
program. NYSE Regulation monitors 
Arca Securities for compliance with 
NYSE trading rules, subject, of course, 
to SEC oversight of NYSE Regulation’s 
regulatory program. 

In addition, the Exchange has 
established certain mechanisms 
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5 See SR–NYSEALTR–2008–07 (filing seeking 
approval for Arca Securities to operate as the 
outbound order routing facility of NYSE Alternext). 
Arca Securities will perform only the functions 
described in SR–NYSEALTR–2008–07 and the 
functionality approved in SR–AMEX–2008–62. See 
Securities Exchange Act Release No. 34–58673 
(September 29, 2008), 73 FR 57707 (October 3, 
2008) (order approving SR–AMEX–2008–62). 

6 NYSE Alternext recently received approval to 
implement Rules 13 and 17, which define the term 
Routing Broker and establish the conditions under 
which its Routing Broker shall operate. See, 
Securities Exchange Act Release No. 34–58705 
(October 1, 2008), 73 FR 58995 (October 8, 2008) 
(order approving SR–AMEX–2008–63). 

7 The Exchange, NYSE Regulation, and SEC staff, 
may agree going forward to reduce the number of 
applicable or relevant surveillances that form the 
scope of the agreed upon report. 

8 See supra note 3. 

9 15 U.S.C. 78f(b). 
10 15 U.S.C. 78f(b)(5). 

designed to address the Commission’s 
concerns regarding affiliated members. 
Pursuant to NYSE Rule 2B, the 
Exchange has established and 
implemented procedures and internal 
controls reasonably designed to ensure 
that Arca Securities does not develop or 
implement changes to its system on the 
basis of non-public information 
regarding planned changes to Exchange 
systems, obtained as a result of its 
affiliation with the Exchange, until such 
information is available generally to 
similarly situated members of the 
Exchange in connection with the 
provision of inbound order routing to 
the Exchange. In addition, NYSE 
Regulation has agreed to collect and 
maintain certain surveillance related 
information concerning Arca Securities. 
NYSE Regulation has further agreed to 
provide a report to the Exchange’s Chief 
Regulatory Officer, on at least a 
quarterly basis, utilizing a quantitative 
approach in assessing Arca Securities’ 
compliance with applicable NYSE or 
SEC rules. By this filing, the Exchange 
proposes to expand the exception to 
NYSE Rule 2B to allow Arca Securities 
to route orders to the NYSE, in its 
capacity as an order routing facility of 
NYSE Alternext. 

Recently, NYSE Alternext filed with 
the Commission a proposal to use Arca 
Securities as its approved outbound 
order routing facility.5 Pursuant to that 
proposal and NYSE Alternext rules 
governing its Routing Broker,6 Arca 
Securities will receive its routing 
instructions from NYSE Alternext and 
report any such executions back to 
NYSE Alternext. Arca Securities has no 
discretion and cannot change the terms 
of an order or the routing instructions. 
Moreover, each type of order is subject 
to the same principles governing the 
Exchange’s authority to route orders to 
away market centers, namely: use of 
Arca Securities for outbound routing is 
only available to—and is optional for— 
NYSE Alternext members, the primary 
regulatory responsibility for Arca 
Securities lies with an unaffiliated SRO, 
and appropriate procedures are in place 
to manage any conflicts of interest or 

potential information advantages. In the 
capacity as a facility of NYSE Alternext, 
Arca Securities will receive routing 
instructions from NYSE Alternext and 
will route orders to various away market 
centers, including the NYSE, for 
execution. 

The Exchange is submitting this filing 
in order to expand the exception to 
NYSE Rule 2B to allow Arca Securities 
to route orders to the NYSE, in its 
capacity as an order routing facility of 
NYSE Alternext. Specifically, NYSE 
Regulation has agreed with the 
Exchange that it will collect and 
maintain the following information of 
which NYSE Regulation staff becomes 
aware—namely, all alerts, complaints, 
investigations and enforcement actions 
where Arca Securities (in its capacity as 
a facility of both NYSE Arca and NYSE 
Alternext, routing orders to the NYSE) 
is identified as a participant that has 
potentially violated NYSE or applicable 
SEC rules—in an easily accessible 
manner, so as to facilitate any review 
conducted by the SEC’s Office of 
Compliance Inspections and 
Examinations. NYSE Regulation has 
further agreed with the Exchange that it 
will provide a report to the Exchange’s 
Chief Regulatory Officer, on at least a 
quarterly basis, which: (i) Quantifies all 
alerts (of which NYSE Regulation is 
aware in its tracking system) that 
identify Arca Securities as a participant 
that has potentially violated NYSE or 
SEC rules and (ii) quantifies the number 
of all investigations that identify Arca 
Securities as a participant that has 
potentially violated NYSE or SEC rules.7 
In addition, the agreement between 
FINRA and NYSE pursuant to the 
provisions of Rule 17d–2 under the Act, 
as well as the provisions of NYSE Rule 
2B(2) will apply to routing by Arca 
Securities to the NYSE in its capacity as 
a facility of NYSE Alternext. The 
Exchange proposes that the Commission 
authorize the NYSE to receive inbound 
routes from Arca Securities (in its 
capacity as a facility of NYSE Alternext, 
routing orders to the NYSE) on a pilot 
basis. The Exchange requests that this 
pilot period run concurrently with a 
twelve month pilot period for the 
NYSE’s receipt of ‘‘PO+’’ orders from 
Arca Securities, which commenced on 
September 29, 2008.8 The Exchange 
believes that this pilot period is of 
sufficient length to permit both the 
Exchange and the Commission to assess 

the impact of the rule change described 
herein. 

2. Statutory Basis 
The proposed rule change is 

consistent with section 6(b) 9 of the 
Securities Exchange Act of 1934 (the 
‘‘Act’’), in general, and furthers the 
objectives of section 6(b)(5),10 in 
particular, in that it is designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in facilitating 
transactions in securities, and to remove 
impediments to and perfect the 
mechanisms of a free and open market 
and a national market system. 
Specifically, the Exchange is submitting 
this filing in order to expand the 
exception to NYSE Rule 2B to allow 
Arca Securities to route orders to the 
NYSE, in its capacity as an order routing 
facility of NYSE Alternext. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–NYSE–2008–122 on the 
subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–NYSE–2008–122. This file 
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11 In approving this proposed rule change, the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

12 15 U.S.C. 78f(b)(5). 

13 See, e.g. , Securities Exchange Act Release Nos. 
54170 (July 18, 2006), 71 FR 42149 (July 25, 2006) 
(SR–NASDAQ–2006–006) (order approving 
Nasdaq’s proposal to adopt Nasdaq Rule 2140, 
restricting affiliations between Nasdaq and its 
members); and 53382 (February 27, 2006, 71 FR 
11251 (March 6, 2006) (SR–NYSE–2005–77) (order 
approving the combination of the New York Stock 
Exchange, Inc. and Archipelago Holdings) at 11255; 
see also Securities Exchange Act Release No. 58680, 
supra note 3. 

14 See supra note 5. 
15 See Securities Exchange Act Release No. 59009 

(November 24, 2008) (notice of filing and order 
approving SR–NYSEALTR–2008–07 on an 
accelerated basis). See also supra note 5. 

16 See Securities Exchange Act Release No. 58680 
supra note 3. See also Securities Exchange Act 
Release No. 55590, supra note 4; and supra 4. 

17 See NYSE Rule 17(b)2. 
18 Id. See also NYSE Rule 17. 
19 See Securities Exchange Act Release No. 52497 

(September 22, 2005), 70 FR 56949 (September 29, 
2005) (SR–PCX–2005–90) (order approving 
proposed rule changes in connection with the 
acquisition of the Pacific Exchange, Inc. (‘‘PCX,’’ n/ 
k/a NYSE Arca) by Archipelago Holdings, Inc.). See 
also Securities Exchange Act Release Nos. 58681 
(September 29, 2008), 73 FR 58285 (October 6, 
2008) (SR–NYSEArca–2008–90). 

20 See Securities Exchange Act Release No. 59009, 
supra note 15. See also supra note 5. 

21 See Securities Exchange Act Release No. 58680, 
supra note 3. 

number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, on official business days between 
the hours of 10 a.m. and 3 p.m. Copies 
of the filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–NYSE– 
2008–122 and should be submitted on 
or before December 23, 2008. 

IV. Commission’s Findings and Order 
Granting Accelerated Approval of a 
Proposed Rule Change 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange.11 In particular, the 
Commission finds that the proposed 
rule change is consistent with section 
6(b)(5) of the Act,12 which requires, 
among other things, that the rules of a 
national securities exchange be 
designed to prevent fraudulent and 
manipulative acts and practices; to 
promote just and equitable principles of 
trade; to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities; to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system; and, in 
general, to protect investors and the 
public interest; and are not designed to 

permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

In the past, the Commission has 
expressed concern that the affiliation of 
an exchange with one of its members 
raises potential conflicts of interest, and 
the potential for unfair competitive 
advantage.13 The proposed use of Arca 
Securities as the outbound routing 
facility of NYSE Alternext,14 which the 
Commission approved today, will 
expand the activities of Arca Securities 
in routing orders to the NYSE.15 
Although the Commission continues to 
be concerned about potential unfair 
competition and conflicts of interest 
between an exchange’s self-regulatory 
obligations and its commercial interests 
when the exchange is affiliated with one 
of its members, the Commission 
believes that it is consistent with the 
Act to permit Arca Securities to provide 
inbound routing to the NYSE from 
NYSE Alternext on a pilot basis, subject 
to the conditions described above. 

NYSE Euronext, a Delaware 
Corporation (‘‘NYSE Euronext’’) 
currently indirectly owns Arca 
Securities, a broker-dealer that is a 
member of the NYSE. In addition, NYSE 
Euronext indirectly owns three 
registered securities exchanges—the 
NYSE, NYSE Arca, and NYSE Alternext. 
Thus, Arca Securities is an affiliate of 
each of these exchanges. 

NYSE Rule 2B prohibits the NYSE, or 
any entity with which the NYSE is 
affiliated, from acquiring or maintaining 
an ownership interest in a member, 
absent Commission approval. Thus, 
Arca Securities’s affiliation with the 
NYSE would violate NYSE rules, absent 
Commission approval. 

The Commission has approved Arca 
Securities affiliation with, and operation 
as a facility of, the NYSE for the 
provision of outbound routing from the 
NYSE to other market centers, subject to 
certain conditions.16 Arca Securities’s 
operation as a facility providing 
outbound routing for the NYSE is 
subject to the conditions that: (1) Arca 

Securities is operated and regulated as 
a facility of the NYSE; (2) Arca 
Securities only provide outbound 
routing services unless otherwise 
approved by the Commission; 17 (3) the 
primary regulatory responsibility for 
Arca Securities lies with an unaffiliated 
SRO; and (4) the use of Arca Securities’s 
for outbound routing is available only to 
NYSE members and the use of Arca 
Securities’s routing function remains 
optional.18 Arca Securities also operates 
as a facility of NYSE Arca and similarly 
provides outbound routing from NYSE 
Arca to other market centers, subject to 
conditions similar to those listed 
above; 19 and today the Commission also 
approved Arca Securities operation as a 
facility of NYSE Alternext to provide 
outbound routing from NYSE Alternext 
under similar terms.20 

The operation of Arca Securities as a 
facility of NYSE Alternext providing 
outbound routing services from that 
exchange will be subject to NYSE 
Alternext oversight, as well as 
Commission oversight. NYSE Alternext 
will be responsible for ensuring that 
Arca Securities’s outbound routing 
function is operated consistent with 
section 6 of the Act and NYSE Alternext 
rules. In addition, NYSE Alternext, must 
file with the Commission rule changes 
and fees relating to Arca Securities’s 
outbound routing function. 

Recognizing that the Commission has 
previously expressed concern regarding 
the potential for conflicts of interest in 
instances where a member firm is 
affiliated with an exchange to which it 
is routing orders, the NYSE previously 
proposed, and the Commission 
approved, limitations and conditions on 
its acceptance of orders routed from its 
affiliate, Arca Securities, in its capacity 
as a facility of the NYSE.21 The 
Exchange now proposes to accept 
inbound orders that Arca Securities 
routes in its capacity as a facility of 
NYSE Alternext, subject to the same 
limitations and conditions: 

• First, NYSE Arca states that the 
agreement between FINRA and the 
NYSE pursuant to Rule 17d–2 under the 
Act will apply to routing by Arca 
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22 NYSE Arca also states that Arca Securities is 
subject to independent oversight by FINRA, its 
Designated Examining Authority, for compliance 
with financial responsibility requirements. See 
supra section II.A.1. 

23 NYSE Regulation is a wholly owned subsidiary 
of the NYSE that performs the regulatory functions 
of the NYSE pursuant to a delegation agreement. 
NYSE Regulation also performs many of the 
regulatory functions of NYSE pursuant to a 
regulatory services agreement. See Securities 
Exchange Act Release No. 53382 (February 27, 
2006), 71 FR 11251 (March 6, 2006) (SR–NYSE– 
2005–77) (‘‘NYSE/Arca Order’’) at 11255. 

24 Specifically, NYSE Regulation ‘‘will collect and 
maintain the following information of which NYSE 
Regulation staff becomes aware—namely, all alerts, 
complaints, investigations and enforcement actions 
where Arca Securities (in its capacity as a facility 
of both the NYSE Arca and NYSE Alternext, routing 
orders to NYSE Arca) is identified as a participant 
that has potentially violated NYSE or applicable 
SEC rules—in an easily accessible manner so as to 
facilitate any review conducted by the SEC’s Office 
of Compliance Inspections and Examination.’’ See 
supra section II.A.1. 

25 See supra section II.A.1. 
26 See id. See also NYSE Rule 2B(2). 

27 See supra note 8 and accompanying text. 
28 This oversight will be accomplished through 

the 17d–2 agreement between FINRA and NYSE. 
29 See SR–NYSE–2008–122, Item 7. 
30 Id. 

31 See Securities Exchange Act Release No. 58680, 
supra note 3. See also Securities Exchange Act 
Release Nos. 58673, supra note 5, and 58681, supra 
note 19, (establishing similar protections for 
inbound routing from Arca Securities to Alternext 
and NYSE Arca, respectively). 

32 15 U.S.C. 78s(b)(2). 
33 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

Securities to the NYSE in its capacity as 
a facility of NYSE Alternext. Pursuant to 
this agreement, FINRA is allocated 
regulatory responsibilities to review 
Arca Securities’ compliance with 
certain NYSE rules.22 

• Second, NYSE Regulation 23 will 
monitor Arca Securities for compliance 
with the NYSE’s trading rules, and will 
collect and maintain certain related 
information.24 

• Third, the NYSE states that NYSE 
Regulation has agreed with the NYSE 
that it will provide a report to the 
NYSE’s CRO, on a quarterly basis, that: 
(i) Quantifies all alerts (of which NYSE 
Regulation is aware) that identify Arca 
Securities as a participant that has 
potentially violated NYSE or 
Commission rules, and (ii) quantifies 
the number of all investigations that 
identify Arca Securities as a participant 
that has potentially violated NYSE or 
Commission rules.25 

• Fourth, NYSE Rule 2B(2), which 
requires NYSE Euronext, as the holding 
company owning both the NYSE and 
Arca Securities, to establish and 
maintain procedures and internal 
controls reasonably designed to ensure 
that Arca Securities does not develop or 
implement changes to its system, based 
on non-public information obtained 
regarding planned changes to NYSE 
systems as a result of its affiliation with 
the NYSE, until such information is 
available generally to similarly situated 
members of NYSE, in connection with 
the provision of inbound order routing 
to the NYSE, will apply.26 

• Fifth, the NYSE proposes that 
routing from Arca Securities to NYSE, 
in Arca Securities’s capacity as a facility 
of NYSE Alternext, be authorized for a 
pilot period to run concurrently with a 

twelve month pilot period for the 
NYSE’s receipt of ‘‘PO+’’ orders from 
Arca Securities, which commenced on 
September 29, 2008.27 

The Commission believes that these 
conditions mitigate its concerns about 
potential conflicts of interest and unfair 
competitive advantage. In particular, the 
Commission believes that FINRA’s 
oversight of Arca Securities,28 combined 
with NYSE Regulation’s monitoring of 
Arca Securities’ compliance with the 
NYSE’s trading rules and quarterly 
reporting to the NYSE’s CRO, will help 
to protect the independence of the 
NYSE’s regulatory responsibilities with 
respect to Arca Securities. Furthermore, 
the Commission believes that the 
NYSE’s proposal to allow Arca 
Securities to route orders inbound to the 
NYSE from NYSE Alternext, on a pilot 
basis, will provide the NYSE and the 
Commission an opportunity to assess 
the impact of any conflicts of interest of 
allowing an affiliated member of the 
NYSE to route orders inbound to the 
NYSE and whether such affiliation 
provides an unfair competitive 
advantage. 

The NYSE has asked the Commission 
to accelerate approval of the proposed 
rule change. The NYSE in part that the 
proposed changes are ‘‘required due to 
NYSE Alternext’s planned 
implementation of a new trading system 
and the use of Arca Securities as its 
outbound routing facility.’’29 The NYSE 
also states that accelerated approval 
‘‘will permit the Exchange to amend its 
mechanisms that are designed to 
address the Commission’s concerns 
regarding affiliated members in time to 
provide these protections at the time of 
NYSE Alternext’s implementation of its 
new trading system, which is targeted 
for December 1, 2008.’’ 30 The 
Commission finds good cause for 
approving the proposed rule change 
before the thirtieth day after the date of 
publication of notice of filing thereof in 
the Federal Register. The Commission 
notes that the protections proposed by 
the NYSE, which are designed to 
address conflicts of interest concerns 
identified by the Commission in 
connection with the inbound routing of 
orders to an exchange when the routing 
broker-dealer is an affiliate of that 
exchange, are substantially the same as 
the conditions the Exchange currently 
has in place to address inbound routing 
from NYSE Arca, which were 
previously approved by the 

Commission.31 The Commission also 
notes that no comments were received 
in connection with SR–NYSE–2008–76. 
Accordingly, the Commission finds 
good cause, consistent with section 
19(b)(2) of the Act,32 to approve the 
proposed rule change on an accelerated 
basis for a pilot period expiring 
September 29, 2009. 

V.Conclusion 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
proposed rule change (SR–NYSE–2008– 
122) is hereby approved on an 
accelerated basis for a pilot period to 
expire on September 29, 2009. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.33 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. E8–28499 Filed 12–1–08; 8:45 am] 
BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–59009; File No. SR– 
NYSEALTR–2008–07] 

Self-Regulatory Organizations; NYSE 
Alternext US LLC; Notice of Filing and 
Order Granting Accelerated Approval 
of Proposed Rule Change, as Modified 
by Amendment No. 1 Thereto, To Use 
Its Broker Dealer Affiliate, Archipelago 
Securities, LLC, as Its Routing Broker 

November 24, 2008. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
19, 2008, NYSE Alternext US LLC 
(‘‘NYSE Alternext’’ or ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the Exchange. On 
November 20, 2008, the Exchange 
submitted Amendment No. 1 to the 
proposed rule change. The Commission 
is publishing this notice to solicit 
comments on the proposed rule change, 
as amended, from interested persons, 
and is granting accelerated approval to 
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3 On September 29, 2008, the Commission 
approved the Exchange’s business combination 
with NYSE Euronext, Inc. (‘‘Merger’’). See, 
Securities Exchange Act Release No. 34–58673 
(September 29, 2008), 73 FR 57707 (October 3, 
2008) (order approving SR–NYSE–2008–60 and SR– 
Amex–2008–62). Pursuant to the Merger, NYSE 
Euronext became the overall parent company of the 
Exchange. NYSE Euronext now operates three self- 
regulatory entities: The Exchange, the NYSE, and 
NYSE Arca, Inc. ArcaSec, the approved outbound 
order routing facility of both the NYSE and NYSE 
Arca, Inc., is also a wholly owned subsidiary of 
NYSE Euronext, and is therefore an affiliate of the 
Exchange. 

4 ArcaSec currently acts as the outbound order 
routing facility of the NYSE and NYSE Arca. See, 
Securities Exchange Act Release No. 52497 
(September 22, 2005), 70 FR 56949 (September 29, 
2005) (SR–PCX–2005–90); see also, Securities 
Exchange Act Release No. 44983 (October 25, 2001), 
66 FR 55225 (November 1, 2001) (SR–PCX–00–25); 
see also, Securities Exchange Act Release No. 58681 
(September 29, 2008), 73 FR 58285 (October 6, 
2008) (order approving NYSEArca–2008–90). 
ArcaSec also currently acts as the outbound order 
routing facility of the NYSE. See, Securities 
Exchange Act Release No. 34–55590 (April 5, 2007), 
72 FR 18707 (April 13, 2007) (notice of immediate 
effectiveness of SR–NYSE–2007–29); see also, 
Securities and Exchange Act Release No. 34–58680 
(September 29, 2008), 73 FR 58283 (October 6, 
2008) (order approving SR–NYSE–2008–76). 
Currently, FINRA is the examining authority for the 
Routing Broker designated by the Commission 
pursuant to Rule 17d–1 of the Act. As such, FINRA 
is responsible for the oversight and enforcement of 
the Routing Broker for compliance with the 
applicable financial responsibility rules. 

On January 25, 2007, NYSE Arca, Inc. filed with 
the Commission to allow ArcaSec to act as a 
marketing agent on behalf of NYSE Arca Tech 100 
Index and NYSE Arca Tech 100 ETF. This proposed 
business activity has no connection to ArcaSec’s 
facility functions as described above. See Securities 
and Exchange Act Release No. 55442 (March 12, 
2007), 72 FR 12654 (March 16, 2007) (order 
approving SR–NYSEArca–2007–09). 

5 See Securities Exchange Act Release No. 51808 
(June 9, 2005), 17 CFR Parts 200, 201, 230, 240, 242, 
249 and 270; see also, 70 FR 374496 (June 29, 2005). 
Pursuant to Reg. NMS the Exchange, among other 
things, must: (i) ‘‘Establish, maintain, and enforce 
written policies and procedures reasonably 
designed to prevent the execution of trades at prices 
inferior to protected quotations displayed by other 
trading centers’’ and (ii) provide access to the 
trading center displaying the protected quotations. 

6 The Exchange is not proposing at this time to 
use ArcaSec as its routing broker to route option 
orders to away market centers. 

7 Odd-lot orders are orders for a size less than the 
standard unit (round-lot) of trading, which is 100 
shares for most stocks, although some stocks trade 
in 10 share units. 

8 It should be noted that the Exchange’s current 
electronic trading system can handle odd-lot and 
sub-penny executions. Upon transfer to its new 
electronic system, which is based on the NYSE’s 
existing system, the Exchange will require that its 
Routing Broker facilitate these transactions until 
such time as the platform is modified. Recently, the 
NYSE modified its electronic trading system in 
order to accommodate away market center 
executions in sub-pennies; implementation of this 
modification should substantially reduce the need 
for ArcaSec to facilitate sub-penny executions on 
behalf of NYSE Alternext. See Securities Exchange 
Act Release No. 34–58936 (November 13, 2008) 
(notice of filing and immediate effectiveness of SR– 
NYSE–2008–117). 

9 See, Securities Exchange Act Release No. 34– 
58673 (September 29, 2008), 73 FR 57707 (October 
3, 2008) (order approving SR–Amex–2008–62). 

10 Id. Rule 1(b) remains effective for trading that 
continues at 86 Trinity on legacy systems until the 
options relocation scheduled for February 2009. 
Rule 2B—NYSE Alternext Equities will apply to all 
trading conducted on its new equities platform to 
be implemented in conjunction with its move to 11 
Wall Street on December 1, 2008. 

11 See, Securities Exchange Act Release No. 34– 
58705 (October 1, 2008), 73 FR 58995 (October 8, 
2008) (order approving SR–AMEX–2008–63). 

12 Please note, NYSE Rule 2B matches previously 
approved Alternext Rule 1 in its entirety. The 
Exchange is not seeking to make any substantive 
changes, but simply seeks to rectify an inadvertent 
omission of rule text. 

the proposed rule change, as modified 
by Amendment No. 1. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange is proposing to use its 
broker dealer affiliate,3 Archipelago 
Securities LLC (‘‘ArcaSec’’), as its 
Routing Broker to route orders 4 to away 
market centers when that market center 
is displaying the national best bid and 
offer in accordance with Exchange Rules 
and SEC Regulation National Market 
System 5 (‘‘Reg. NMS’’). The Exchange 
further proposes to have its Routing 
Broker facilitate the acceptance of 
executions that result in an odd-lot or 
sub-penny executions. A copy of this 
filing is available on the Exchange’s 
Web site at http://www.nyse.com, at the 

Exchange’s principal office and at the 
Commission’s Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item III below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange is proposing to use 
ArcaSec as its Routing Broker to route 
orders to away market centers when that 
market center is displaying the national 
best bid and offer in accordance with 
Exchange Rules and Reg. NMS.6 
Through this filing the Exchange further 
proposes to otherwise have its Routing 
Broker facilitate the acceptance of 
executions that result in an odd-lot 7 or 
a sub-penny 8 execution after the 
Routing Broker routed an Exchange 
order to an away market center. 
Presently, the Exchange employs an un- 
affiliated broker-dealer for purposes of 
routing orders to away market centers in 
furtherance of Reg. NMS compliance. 
The Exchange intends to use ArcaSec as 
its Routing Broker, pending approval, as 
of the date that the Exchange 
implements its new electronic trading 
system in conjunction with the opening 

of its new trading floor at 11 Wall Street 
in New York, New York. 

Rule 2B—NYSE Alternext Equities 
provides, in pertinent part, that: 
without prior approval by the Securities and 
Exchange Commission, the Exchange or any 
entity with which it is affiliated shall not, 
directly or indirectly, acquire or maintain an 
ownership interest in a member organization. 

In its Order approving the acquisition 
of the American Stock Exchange LLC by 
NYSE Euronext, the SEC, among other 
things, approved the affiliation between 
NYSE Alternext and ArcaSec, subject to 
certain conditions.9 By that Order, the 
SEC also approved revisions to 
Exchange Rule 1(b), in order to address 
inbound routing by affiliated 
members.10 The Exchange also recently 
received approval to implement Rules 
13 and 17—NYSE Alternext Equities, 
which define the term Routing Broker 
and establish the conditions under 
which the Exchange’s Routing Broker 
shall operate.11 In that filing, the 
Exchange sought to revise its equities 
rules to substantially mirror those of the 
New York Stock Exchange LLC 
(‘‘NYSE’’), including NYSE Rule 2B. 
Unfortunately, certain text of Rule 2B— 
NYSE Alternext Equities was 
inadvertently omitted as part of the 
intended revision. The Exchange seeks 
to rectify this omission and revise Rule 
2B—NYSE Alternext Equities (in 
keeping with its prior intent) so that it 
mirrors NYSE Rule 2B.12 Accordingly, 
as set forth in Exhibit 5 attached hereto, 
Rule 2B—NYSE Alternext Equities shall 
provide as follows: 

The holding company owning both the 
Exchange and Archipelago Securities L.L.C. 
shall establish and maintain procedures and 
internal controls reasonably designed to 
ensure that Archipelago Securities, L.L.C. 
does not develop or implement changes to its 
system on the basis of non-public 
information regarding planned changes to 
Exchange systems, obtained as a result of its 
affiliation with the Exchange, until such 
information is available generally to similarly 
situated members of the Exchange in 
connection with the provision of inbound 
order routing to the Exchange. 
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13 The term ‘‘facility’’ as defined in Section 3(a)(2) 
of the Securities Exchange Act of 1934, as amended 
provides, 

* * * when used with respect to an exchange 
includes its premises, tangible or intangible 
property whether on the premises or not, any right 
to the use of such premises or property or any 
service thereof for the purpose of effecting or 
reporting a transaction on an exchange (including, 
among other things, any system of communication 
to or from the exchange, by ticker or otherwise, 
maintained by or with the consent of the exchange), 
and any right of the exchange to the use of any 
property or service. See, 15 U.S.C. 78c. 

14 Id. 
15 Comparable to the operation of ArcaSec in its 

capacity as a facility of the NYSE and NYSE Arca, 
the use of ArcaSec by the Exchange will only be 
available to members of NYSE Alternext. 16 See supra note 8. 

17 Absent any unusual market conditions or the 
timing of such trades (for example the execution of 
the order at 15:59:59) it is intended that the Routing 
Broker will be flat in all positions at the end of each 
trading day. 

18 Any and all loses incurred during the 
facilitation of odd-lot and sub-penny executions 
will be assumed by the Routing Broker as part of 
the routing service provided. 

Pursuant to Rule 2B—NYSE Alternext 
Equities, as revised herein, the 
Exchange now seeks authorization to 
use ArcaSec, an affiliated broker-dealer, 
to operate as its Routing Broker. 

Pursuant to the proposal, the 
Exchange systems will provide the 
Routing Broker with routing 
instructions, to route orders to other 
market centers and report such 
executions back to the Exchange. The 
Routing Broker cannot change the terms 
of an order or the routing instructions, 
nor does the Routing Broker have any 
discretion about where to route an 
order. 

The Routing Broker will operate as a 
‘‘facility’’ 13 of the Exchange in that it 
will serve as a ‘‘system of 
communication to or from’’ 14 the 
Exchange. When an order must be 
routed to an away market center for 
execution, the Exchange systems will 
affix all order handling information to 
the order. Exchange systems will 
automatically transmit the order and the 
relevant order handling information to 
the Routing Broker. In turn, the Routing 
Broker will facilitate the delivery of the 
received order to the destination away 
market. The Routing Broker will obtain 
receipts of executions and deliver those 
receipts of executions back to Exchange 
systems.15 The Routing Broker, as 
merely a conduit between the Exchange 
and away market centers, cannot change 
the terms of an order, systemically reject 
an order, or otherwise perform data 
validation prior to delivery of the order 
to an away market center or after return 
receipt and delivery of the execution to 
the Exchange. 

In particular, and without limitation, 
under the Act, the exchange will be 
responsible for filing with the 
Commission rule changes and fees 
relating to the functions performed by 
the Routing Broker for the Exchange and 
will be subject to exchange non- 
discrimination requirements. 

Furthermore, the books, records, 
premises, officers, agents, directors, and 

employees of the Routing Broker, as a 
facility of the Exchange, shall be 
deemed to be the books, records, 
premises, officers, agents, directors, and 
employees of the Exchange for purposes 
of, and subject to oversight pursuant to, 
the Act. The books and records of the 
Routing Broker as a facility of the 
Exchange shall be subject at all times to 
inspection and copying by the Exchange 
and the Commission. 

In addition to routing orders to away 
market centers, the Routing Broker will 
facilitate the acceptance of executions 
that results in an odd-lot or a sub-penny 
execution as Exchange systems will be 
unable to accept such executions after 
the Routing Broker routes an Exchange 
order to an away market center.16 Upon 
transfer to its new electronic trading 
system, odd-lot orders on the Exchange 
will be executed in a system that is 
separate from the Exchange system 
responsible for the execution of round- 
lot orders (‘‘the odd-lot trading 
platform’’). The Exchange’s new odd-lot 
trading platform will execute all odd- 
lots orders against the specialist as the 
contra party separate from the trading 
system that is responsible for the 
execution of round lot orders. Since 
odd-lot orders will be handled in a 
separate trading system, the Exchange 
systems that are responsible for the 
execution of round lot orders will be 
unable to accept receipts of execution in 
odd-lots at the present time. 

Similarly, the Exchange has chosen 
not to quote and trade in sub-penny 
increments when permitted under Reg. 
NMS. 

In order to process receipts of odd lot 
and sub-penny executions from an away 
market, the Exchange proposes to have 
the Routing Broker facilitate the 
handling of such odd-lot and sub-penny 
executions. Specifically, if the Routing 
Broker is in receipt of an odd-lot 
execution in response to the Exchange’s 
routing of a round lot order, it will 
assume the odd-lot position. The 
Routing Broker will then sell/buy the 
requested number of round lot shares to 
the Exchange member. The Routing 
Broker will perform this adjustment to 
each odd-lot execution in order to 
transmit a round lot execution to the 
Exchange. The Routing Broker will 
afford the Exchange order, i.e. for the 
Exchange member, the most favorable 
execution price based on the odd-lot 
execution(s) received by Routing Broker 
from the away market. 

With regard to a sub-penny execution, 
the Routing Broker will perform an 
adjustment to each sub-penny 
execution. Specifically, the Routing 

Broker will round down for each buy 
order and up for each sell order and 
transmit a round penny execution to the 
Exchange order. Again, the Routing 
Broker will afford the Exchange order 
the most favorable execution price 
based on the sub-penny execution 
received by Routing Broker from the 
away market. 

The Router Broker will liquidate 
positions assumed as a result of the 
services provided to the Exchange. This 
service provided by the Routing Broker 
with regard to odd-lot and sub-penny 
executions is not intended to operate as 
a means to generate revenue. Rather, the 
Routing Broker is providing an 
additional service to the Exchange in 
order to facilitate the receipt of odd-lot 
and sub-penny executions from away 
market centers. To that end, it is the 
intent of the Routing Broker to be flat in 
all positions at the end of each trading 
day.17 The Routing Broker will 
incorporate an automated system to 
assist, as soon as practicable, in the 
liquidation (acquisition) for any residual 
long (short) positions. To mitigate 
financial risk 18 to the Routing Broker, 
registered trading personnel of the 
Routing Broker may be required to 
manually assist, as soon as practicable, 
in the liquidation (acquisition) of such 
positions, particularly high-priced 
securities that may trade with a wide 
spread. 

Below are examples of how the Router 
Broker is intended to operate. 

ODD–LOT Executions 

Example 1: Exchange member Firm X 
enters an order on the Exchange to buy 100 
shares of ABC at $20.00. The Exchange 
systems transmit the order with order 
handling instructions to the Routing Broker. 
The Routing Broker then transmits the order 
with the order handling instructions received 
from the Exchange systems to market center 
A. The Routing Broker receives reports of two 
odd-lot executions from market center A. The 
first report of execution is for 30 shares 
executed at a price of $20.00. The second 
report of execution completes the original 
order with an execution of the remaining 70 
shares at a price of $20.00. The Routing 
Broker will sell 100 shares to Exchange 
member Firm X at $20.00 and use the odd- 
lots received from market center A to offset 
the position. The Routing Broker’s position is 
flat. 

Example 2: Exchange member Firm X 
enters an order on the Exchange to buy 100 
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19 15 U.S.C. 78f(b)(5). 
20 15 U.S.C. 78a. 
21 15 U.S.C. 78k–1(a)(1). 

shares of ABC at $20.00. The Exchange 
systems transmit the order with order 
handling instructions to the Routing Broker. 
The Routing Broker then transmits the order 
with the order handling instructions received 
from the Exchange systems to market center 
A. The Routing Broker receives two odd-lot 
fills from market center A. The first report is 
for 30 shares executed at a price of $19.99. 
The second report of execution completes the 
original with an execution of the remaining 
70 shares at a price of $20.00. The Routing 
Broker sells 100 shares to Firm X at $19.99 
and uses the odd-lots to offset the position. 
The Routing Broker’s position is flat, with a 
loss of $0.70. 

Example 3: Exchange member Firm X 
enters an order on the Exchange to buy 100 
shares of ABC at $20.00. The Exchange 
systems transmit the order with order 
handling instructions to the Routing Broker. 
The Routing Broker then transmits the order 
with the order handling instructions received 
from the Exchange systems to market center 
A. The Routing Broker receives an odd-lot fill 
of only 30 at $20.00 and a report of 
cancellation for the remaining 70 shares of 
the original order. The Routing Broker will 
sell 100 shares to Firm X at $20.00. In turn, 
the Routing Broker will then go into the 
market to buy 70 shares of ABC. The Routing 
Broker receives a fill of 70 at $20.05. The 
Routing Broker will then use both odd-lots 
positions to offset the position taken as a 
result of handling the order of Firm X. The 
Routing Broker’s position is flat, with a loss 
of $3.50. 

Example 4: Exchange member Firm X 
enters an order on the Exchange to buy 100 
shares of ABC at $20.00. The Exchange 
systems transmit the order with order 
handling instructions to the Routing Broker. 
The Routing Broker then transmits the order 
with the order handling instructions received 
from the Exchange systems to market center 
A. The Routing Broker receives an odd-lot fill 
of only 30 at $20.00 and a report of 
cancellation for the remaining 70 shares of 
the original order. The Routing Broker will 
sell 100 shares to Firm X at $20.00. In turn, 
the Routing Broker will then go into the 
market to buy 70 shares of ABC. The Routing 
Broker receives a fill of 70 at $19.99. The 
Routing Broker will then use both odd-lots 
positions to offset the position taken as a 
result of handling the order of Firm X. The 
Routing Broker’s position is flat, with a profit 
of $0.70. 

SUB-PENNY Executions 

Example 1: Exchange member Firm X 
enters an order on the Exchange to buy 100 
shares of ABC at $20.00. The Exchange’s best 
offer is $19.98. Market Center A is displaying 
a best offer at $19.97. Market Center A also 
offers a mid-point match execution process 
that may result in a trade price that includes 
sub-pennies. The Exchange systems transmit 
the order with order handling instructions to 
the Routing Broker. The Routing Broker then 
transmits the order with the order handling 
instructions received from Exchange systems 
to market center A. The Routing Broker 
receives a fill of 100 shares at $19.965 due 
to a mid-point cross occurring at market 
center A. The Routing Broker will sell 100 

shares to member Firm X at $19.96 and uses 
the fill of 100 shares at $19.965 to offset the 
position. The Routing Broker will be flat, 
with a loss of $0.50. 

The use of the Routing Broker to route 
orders to another market center will be 
optional. In the event a member 
organization does not want to use the 
Routing Broker it must enter an 
immediate-or-cancel order or any such 
other order type available on the 
Exchange that is not eligible for routing. 
All bids and offers entered on the 
Exchange that are routed to other market 
centers via the Routing Broker which 
result in an execution shall be binding 
on the member organization that entered 
such bid and offer. 

The Routing Broker will not engage in 
any business for the Exchange other 
than its outbound router and facilitation 
functions as described above. In the 
event the Exchange seeks to have the 
Routing Broker engage in any other 
activities it understands that the ability 
of the Routing Broker to engage in such 
new business activity would require 
Commission approval. 

The Exchange believes that the above 
described operation of the Routing 
Broker will serve as the most 
economically efficient execution of 
securities transactions. Furthermore, the 
Routing Broker is necessary for the 
Exchange to comply with its obligations 
pursuant to Reg. NMS. 

2. Statutory Basis 

The Exchange believes that the 
proposed rule change is consistent with 
the requirement under Section 6(b)(5) 19 
of the Securities Exchange Act of 1934 
(the ‘‘Act’’) 20 that an Exchange have 
rules that are designed to promote just 
and equitable principles of trade, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. The proposed rule 
change also is designed to support the 
principles of Section 11A(a)(1) 21 in that 
it seeks to assure economically efficient 
execution of securities transactions. 
Specifically, the proposed rule change 
will allow Exchange to establish and 
implement mechanisms to remain fully 
compliant with Reg. NMS and other 
Exchange rules. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
this proposed rule change will impose 
any burden on competition that is not 

necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–NYSEALTR–2008–07 on 
the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSEALTR–2008–07. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, on official business days between 
the hours of 10 a.m. and 3 p.m. Copies 
of the filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
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22 In approving this proposed rule change, the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

23 15 U.S.C. 78f(b)(5). 
24 See supra note 3. 
25 See supra note 11. The Commission notes that 

the Exchange intends to transfer trading to its new 
system on December 1, 2008. 

26 Id. 

27 See, e.g., Securities Exchange Act Release Nos. 
58673, supra note 3; 54170 (July 18, 2006), 71 FR 
42149 (July 25, 2006) (SR–NASDAQ–2006–006) 
(order approving Nasdaq’s proposal to adopt 
Nasdaq Rule 2140, restricting affiliations between 
Nasdaq and its members); and 53382 (February 27, 
2006, 71 FR 11251 (March 6, 2006) (SR–NYSE– 
2005–77) (order approving the combination of the 
New York Stock Exchange, Inc. and Archipelago 
Holdings) at 11255. 

28 The Commission notes that, as a facility of the 
Exchange, ArcaSec will be subject to Exchange 
oversight, as well as Commission oversight. Further, 
the Exchange will be responsible for filing with the 
Commission proposed rule changes and fees 
relating to ArcaSec’s outbound router function and 
ArcaSec’s outbound router function will be subject 
to exchange non-discrimination requirements. 

29 See NYSE Alternext Equities Rule 17(b). In 
addition, the books and records of ArcaSec, as a 
facility of the Exchange, will be subject at all times 
to inspection and copying by the Exchange and the 
Commission. Id. 

30 See Securities Exchange Act Release No. 55590, 
supra note 4. 

31 See SR–NYSEALTR–2008–07, Item 7. 
32 Id. 
33 See, e.g., Securities Exchange Act Release Nos. 

52497 and 55590, supra note 4. 
34 15 U.S.C. 78s(b)(2). 

NYSEALTR–2008–122 and should be 
submitted on or before December 23, 
2008 

IV. Commission’s Findings and Order 
Granting Accelerated Approval of a 
Proposed Rule Change 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange.22 In particular, it is consistent 
with Section 6(b)(5) of the Act,23 which 
requires, among other things, that the 
rules of a national securities exchange 
be designed to prevent fraudulent and 
manipulative acts and practices; to 
promote just and equitable principles of 
trade; to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities; to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system; and, in 
general, to protect investors and the 
public interest; and are not designed to 
permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

On September 29, 2008, the 
Commission approved the Exchange’s 
business combination with NYSE 
Euronext.24 In conjunction with the 
Merger, the Exchange proposed to 
transfer trading from the American 
Stock Exchange LLC system to a new 
system based on NYSE’s existing 
system. Accordingly, the Exchange 
proposed new rules that would govern 
trading on the Exchange once trading 
was transferred to the new electronic 
system.25 Included in those recently 
approved rules were NYSE Alternext 
Rules 13 and 17, which define the term 
Routing Broker and establish the 
conditions under which the Exchange’s 
Routing Broker shall operate.26 In the 
instant filing, the Exchange proposes to 
use ArcaSec, an affiliated broker-dealer, 
as its Routing Broker once trading is 
transferred to the new electronic system. 

In the past, the Commission has 
expressed concern that the affiliation of 
an exchange with one of its members 
raises potential conflicts of interest, and 
the potential for unfair competitive 

advantage.27 Although the Commission 
continues to be concerned about 
potential unfair competition and 
conflicts of interest between an 
exchange’s self-regulatory obligations 
and its commercial interests when the 
exchange is affiliated with one of its 
members, the Commission believes that 
it is consistent with the Act to permit 
ArcaSec to provide outbound routing 
services to NYSE Alternext, subject to 
certain conditions. 

NYSE Alternext Equities Rule 17 
imposes certain conditions on an 
Exchange Routing Broker, which would 
apply to ArcaSec as the Exchange’s 
outbound order router. For example, 
ArcaSec must: (1) Be a member of an 
self-regulatory organization unaffiliated 
with NYSE Alternext that is its 
designated examining authority; (2) 
establish and maintain procedures and 
internal controls reasonably designed to 
restrict the flow of confidential and 
proprietary information between NYSE 
Alternext and its facilities, including 
ArcaSec, and any other entity; (3) be 
regulated as a facility of the Exchange; 28 
and (4) not engage in any business other 
than its outbound router function unless 
otherwise approved by the Commission. 
Also, the books, records, premises, 
officers, agents, directors and employees 
of ArcaSec, as a facility of NYSE 
Alternext, will be deemed to be those of 
the Exchange for purposes of and 
subject to oversight pursuant to the 
Act.29 In addition, use of ArcaSec to 
route order from NYSE Alternext to 
away market centers is optional, and a 
NYSE Alternext member is free to route 
orders to other market centers through 
alternative means. 

In light of the protections discussed 
above and contained in NYSE Alternext 
Equities Rule 17, the Commission 
believes that it is consistent with the 
Act to permit NYSE Alternext to use its 

affiliate, ArcaSec, as its Routing Broker, 
as proposed. 

In addition, the Exchange proposes to 
have its Routing Broker facilitate the 
acceptance of executions that result in 
an odd-lot or a sub-penny execution of 
an order that the Routing Broker routed 
to an away market center. The 
Commission notes that ArcaSec 
currently provides these services to 
NYSE in its capacity as NYSE’s 
outbound order router.30 The 
Commission notes that in each instance 
the Routing Broker will execute the 
Exchange member’s order at the most 
favorable execution price based on the 
odd-lot or sub-penny execution received 
from the away market. The Commission 
also notes that the Exchange has 
represented the Routing Broker will 
liquidate positions assumed as a result 
of this service, with the intent to be flat 
at the end of each trading day. The 
Commission believes that allowing 
ArcaSec to facilitate the acceptance of 
executions on away markets that result 
in an odd-lot or a sub-penny execution, 
as proposed, is consistent with the Act 
and will enable NYSE Alternext to 
comply with Reg. NMS. 

NYSE Alternext has asked the 
Commission to accelerate approval of 
the proposed rule change. NYSE 
Alternext states that accelerated 
approval ‘‘will permit the Exchange to 
establish and implement mechanisms to 
remain fully compliant with Reg. NMS 
and other Exchange rules immediately 
upon implementation of its new 
electronic trading system and in 
conjunction with the opening of its new 
trading floor at 11 Wall Street.’’ 31 NYSE 
Alternext notes that it ‘‘intends to 
implement its new trading system and 
open its new trading floor on December 
1, 2008.’’ 32 The Commission finds good 
cause for approving the proposed rule 
change before the thirtieth day after the 
date of publication of notice of filing 
thereof in the Federal Register. The 
Commission notes that NYSE 
Alternext’s proposal to use ArcaSec as 
its outbound order routing facility is 
consistent with prior Commission 
action.33 Accordingly, the Commission 
finds good cause, consistent with 
Section 19(b)(2) of the Act,34 to approve 
the proposed rule change on an 
accelerated basis. 
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35 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

4 See Securities Exchange Act Release No. 56969 
(December 14, 2007), 72 FR 72424 (December 20, 
2007) (SR–Amex–2007–53) (‘‘Amex Filing’’). See e- 
mail from Michael Cavalier, Chief Counsel, NYSE 
Euronext, to Christopher W. Chow, Special 
Counsel, Commission, dated November 13, 2008 
(‘‘November 13 e-mail’’). 

5 See Securities Exchange Act Release No. 57029 
(December 21, 2007), 72 FR 74388 (December 31, 
2007) (SR–NYSEArca–2007–68) (‘‘UTP Filing’’). 

6 15 U.S.C. 78(l). 
7 The Exchange will seek the voluntary consent 

of the issuer of the Shares to be delisted from NYSE 
Alternext U.S. and listed on the Exchange. The 
Exchange notes that its approval of the Fund’s 
listing application would be required prior to 
listing. 

8 See the Fund’s Registration Statement on Form 
S–1, dated November 21, 2007 (No. 333–138424) 
(‘‘Registration Statement’’). 

9 See November 13 e-mail, supra, note 4. 
10 17 CFR 240.10A–3. 

V. Conclusion 
It is therefore ordered, pursuant to 

Section 19(b)(2) of the Act, that the 
proposed rule change (SR–NYSEALTR– 
2008–07), as modified by Amendment 
No. 1, is hereby approved on an 
accelerated basis. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.35 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. E8–28497 Filed 12–1–08; 8:45 am] 
BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–58983; File No. SR– 
NYSEArca–2008–126] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Filing and Order 
Granting Accelerated Approval of 
Proposed Rule Change by NYSE Arca, 
Inc. Relating to Listing Shares of the 
GreenHaven Continuous Commodity 
Index Fund 

November 20, 2008. 
Pursuant to Section 19(b)(1) 1 of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’) 2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on 
November 5, 2008, NYSE Arca, Inc. 
(‘‘NYSE Arca’’ or the ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (the ‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice 
and order to solicit comments on the 
proposed rule change from interested 
persons and to approve the proposed 
rule change on an accelerated basis. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange, through its wholly- 
owned subsidiary NYSE Arca Equities, 
Inc. (‘‘NYSE Arca Equities’’), proposes 
to list and trade shares (‘‘Shares’’) of the 
GreenHaven Continuous Commodity 
Index Fund (‘‘Fund’’) pursuant to 
Commentary.02 to NYSE Arca Equities 
Rule 8.200. The text of the proposed 
rule change is available on the 
Exchange’s Web site at http:// 
www.nyse.com, at the Exchange’s 
principal office and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
Pursuant to Commentary .02 to NYSE 

Arca Equities Rule 8.200, the Exchange 
may approve for listing and trading trust 
issued receipts (‘‘TIRs’’) investing in 
shares or securities (‘‘Investment 
Shares’’) that hold investments in any 
combination of futures contracts, 
options on futures contracts, forward 
contracts, commodities, swaps or high 
credit quality short-term fixed income 
securities or other securities. The 
Exchange proposes to list and trade the 
Shares under Commentary .02 to NYSE 
Arca Equities Rule 8.200. The Shares 
represent beneficial ownership interests 
in the GreenHaven Continuous 
Commodity Index Master Fund’s 
(‘‘Master Fund’’) net assets, consisting 
solely of the common units of beneficial 
interest of the Master Fund (‘‘Master 
Fund Units’’). The Fund’s primary 
objective is to reflect the performance of 
the Continuous Commodity Total 
Return Index (‘‘Index’’). 

The Fund is currently listed on NYSE 
Alternext U.S. LLC (NYSE Alternext 
U.S. (formerly, the American Stock 
Exchange LLC (‘‘Amex’’)) 4 and is traded 
on the Exchange pursuant to unlisted 
trading privileges (‘‘UTP’’).5 Prior to 
listing on the Exchange, the Fund would 
be required to satisfy the applicable 
delisting procedures of NYSE Alternext 
U.S. and applicable statutory and 
regulatory requirements, including, 
without limitation, Section 12 of the 
Securities Exchange Act of 1934 

(‘‘Act’’),6 relating to listing the Shares 
on the Exchange.7 

A description of the Fund is included 
in the Amex Filing, the UTP Filing, and 
the Registration Statement for the 
Fund.8 The Exchange represents that the 
Shares satisfy the applicable 
requirements of Rule 8.200, including 
Commentary .02 to Rule 8.200, and 
thereby qualify for listing on the 
Exchange.9 The Exchange states that all 
of the facts describing the Fund, the 
Master Fund, Master Fund Units and 
the Shares contained in the Amex Filing 
are true and correct as of the date of this 
filing. The Exchange states further that 
the representations included in the 
Amex Filing relating to the 
dissemination and availability of 
information regarding the Shares will 
apply to listing and trading of the 
Shares on the Exchange. To the extent 
NYSE Alternext U.S. has any affirmative 
obligations with respect to 
dissemination of information or key 
values relating to the Shares, the 
Exchange represents that it would take 
the place of NYSE Alternext U.S. in 
such role and discharge such 
obligations. 

The Fund will comply with the 
requirements of Rule 10A–3 10 under the 
Act. 

Trading Rules 
The Exchange deems the Shares to be 

equity securities, thus rendering trading 
in the Shares subject to the Exchange’s 
existing rules governing the trading of 
equity securities. Shares will trade on 
the NYSE Arca Marketplace from 4 a.m. 
to 8 p.m. Eastern time. The Exchange 
has appropriate rules to facilitate 
transactions in the Shares during all 
trading sessions. The minimum trading 
increment for Shares on the Exchange 
will be $0.01. 

The trading of the Shares will be 
subject to Commentary .02(e)(1)–(4) to 
NYSE Arca Equities Rule 8.200, which 
sets forth certain restrictions on ETP 
Holders acting as registered Market 
Makers in TIRs that invest in Investment 
Shares to facilitate surveillance. See 
‘‘Surveillance’’ below for more 
information. 

With respect to trading halts, the 
Exchange may consider all relevant 
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11 See NYSE Arca Equities Rule 7.12. 12 15 U.S.C. 78k(d)(1). 

13 15 U.S.C. 78f(b). See November 13 e-mail, 
supra, note 4. 

14 15 U.S.C. 78f(b)(5). See November 13 e-mail, 
supra, note 4. 

factors in exercising its discretion to 
halt or suspend trading in the Shares. 
Trading may be halted because of 
market conditions or for reasons that, in 
the view of the Exchange, make trading 
in the Shares inadvisable. These may 
include: (1) The extent to which trading 
is not occurring in the underlying 
Commodity Futures Contracts, or (2) 
whether other unusual conditions or 
circumstances detrimental to the 
maintenance of a fair and orderly 
market are present. In addition, trading 
in Shares could be halted pursuant to 
the Exchange’s ‘‘circuit breaker’’ rule 11 
or by the halt or suspension of trading 
of the underlying Commodity Futures 
Contracts. 

Surveillance 
The Exchange intends to utilize its 

existing surveillance procedures 
applicable to derivative products, 
including Trust Issued Receipts, to 
monitor trading in the Shares. The 
Exchange represents that these 
procedures are adequate to properly 
monitor Exchange trading of the Shares 
in all trading sessions and to deter and 
detect violations of Exchange rules and 
applicable federal securities laws. 

The Exchange’s current trading 
surveillances focus on detecting 
securities trading outside their normal 
patterns. When such situations are 
detected, surveillance analysis follows 
and investigations are opened, where 
appropriate, to review the behavior of 
all relevant parties for all relevant 
trading violations. The Exchange is able 
to obtain information regarding trading 
in the Shares, the physical commodities 
included in, or options, futures or 
options on futures on, the Index or any 
other derivatives based on the Index, 
through ETP Holders, in connection 
with such ETP Holders’ proprietary or 
customer trades which they effect on 
any relevant market. With regard to the 
Index components, the Exchange can 
obtain market surveillance information, 
including customer identity 
information, with respect to transactions 
occurring on the New York Mercantile 
Exchange, the InterContinental 
Exchange and the London Metal 
Exchange, pursuant to its 
comprehensive information sharing 
agreements with each of those 
exchanges. All of the other trading 
venues on which current Index 
components are traded are members of 
the Intermarket Surveillance Group 
(‘‘ISG’’) and the Exchange therefore has 
access to all relevant trading 
information with respect to those 
contracts without any further action 

being required on the part of the 
Exchange. A list of ISG members is 
available at http://www.isgportal.org. 

In addition, not more than 10% of the 
weight of the Index in the aggregate 
shall consist of components whose 
principal trading market is not a 
member of ISG or is a market with 
which the Exchange does not have a 
comprehensive surveillance sharing 
agreement. 

The Exchange also has a general 
policy prohibiting the distribution of 
material, non-public information by its 
employees. 

Information Bulletin 

Prior to the commencement of 
trading, the Exchange will inform its 
ETP Holders in an Information Bulletin 
(‘‘Bulletin’’) of the special 
characteristics and risks associated with 
trading the Shares. Specifically, the 
Bulletin will discuss the following: (1) 
The procedures for purchases and 
redemptions of Shares in Baskets (and 
that Shares are not individually 
redeemable); (2) NYSE Arca Equities 
Rule 9.2(a), which imposes a duty of 
due diligence on its ETP Holders to 
learn the essential facts relating to every 
customer prior to trading the Shares; (3) 
how information regarding the 
Indicative Fund Value is disseminated; 
(4) the requirement that ETP Holders 
deliver a prospectus to investors 
purchasing newly issued Shares prior to 
or concurrently with the confirmation of 
a transaction; (5) the risks involved in 
trading the Shares during the Opening 
and late Trading Sessions when an 
updated Indicative Fund Value will not 
be calculated or publicly disseminated; 
and (6) trading information. 

In addition, the Bulletin will 
reference that the Fund is subject to 
various fees and expenses described in 
the registration statement for the Fund. 

The Bulletin will also reference the 
fact that there is no regulated source of 
last sale information regarding physical 
commodities, that the Commission has 
no jurisdiction over the trading of 
commodity futures contracts, and that 
the CFTC has regulatory jurisdiction 
over the trading of commodity futures 
contracts. 

The Bulletin will also discuss any 
exemptive, no-action and interpretive 
relief granted by the Commission from 
Section 11(d)(1) of the Act 12 and certain 
rules under the Act, including Rule 
10b–10, Rule 14e–5, Rule 10b–17, Rule 
11d1–2, Rules 15c1–5 and 15c1–6, and 
Rules 101 and 102 of Regulation M 
under the Act. 

The Bulletin will also disclose that 
the NAV for the Shares will be 
calculated after 4 p.m. Eastern time each 
trading day. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6(b) of the Act,13 in general, and 
Section 6(b)(5),14 in particular, in that it 
is designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
facilitating transactions in securities, 
and to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system. The Exchange believes that the 
proposed rule change will permit the 
listing of the Fund on the Exchange, to 
the benefit of investors and the 
marketplace. In addition, the listing and 
trading criteria set forth in Rule 8.200 
are intended to protect investors and the 
public interest. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–NYSEArca–2008–126 on 
the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
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15 In approving this rule change, the Commission 
notes that it has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

16 15 U.S.C. 78f(b)(5). 

17 See Amex Filing, supra, note 4. 
18 See UTP Filing, supra, note 5. 
19 15 U.S.C. 78k–1(a)(1)(C)(iii). 
20 See Amex Filing, supra, note 4, 72 FR at 72425. 
21 Id. 
22 Id. 
23 Id. 

24 Id. 
25 See Securities Exchange Act Release No. 56802 

(November 16, 2007), 72 FR 65994, 65998 
(November 26, 2007) (SR–Amex–2007–53) (‘‘Amex 
Filing Notice’’). 

26 See Amex Filing Notice, supra, note 25 at 
65999. 

27 See Amex Filing, supra, note 4, 72 FR at 72425. 

Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSEArca–2008–126. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 100 F Street, NE., Washington, 
DC 20549, on official business days 
between the hours of 10 a.m. and 3 p.m. 
Copies of the filing also will be available 
for inspection and copying at the 
principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR–NYSEArca–2008–126 and 
should be submitted on or before 
December 23, 2008. 

IV. Commission’s Findings and Order 
Granting Accelerated Approval of the 
Proposed Rule Change 

After careful consideration, the 
Commission finds that the proposed 
rule change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange.15 In 
particular, the Commission believes that 
the proposal is consistent with Section 
6(b)(5) of the Act,16 which requires, 
among other things, that the rules of a 
national securities exchange be 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and in 
general, to protect investors and the 
public interest. The Commission notes 
that the Shares have been approved for 

listing and trading on Amex,17 now 
known as NYSE Alternext US, and 
trading pursuant to UTP on the 
Exchange.18 

The Exchange proposes to list and 
trade the Shares pursuant to NYSE Arca 
Equities Rule 8.200. NYSE Arca 
represents that the Shares satisfy the 
applicable requirements of Rule 8.200, 
which includes initial and continued 
listing criteria. The Exchange deems the 
Shares to be equity securities, thus 
subjecting the Shares to the Exchange’s 
existing rules governing the trading of 
equity securities. 

The Commission believes that the 
proposal to list and trade the Shares on 
the Exchange is consistent with Section 
11A(a)(1)(C)(iii) of the Act,19 which sets 
forth Congress’ finding that it is in the 
public interest and appropriate for the 
protection of investors and the 
maintenance of fair and orderly markets 
to assure the availability to brokers, 
dealers, and investors of information 
with respect to quotations for and 
transactions in securities. The Exchange 
states that: (1) The representations 
included in the Amex Filing relating to 
the dissemination and availability of 
information regarding the Shares will 
apply to listing and trading of the 
Shares on the Exchange; and (2) to the 
extent NYSE Alternext U.S. has any 
affirmative obligations with respect to 
dissemination of information or key 
values relating to the Shares, the 
Exchange will assume the role of NYSE 
Alternext U.S. and discharge such 
obligations. Accordingly, among other 
things: 

1. Futures contract quotes and last- 
sale information for the Commodity 
Futures Contracts are widely 
disseminated through a variety of 
market data vendors worldwide, 
including Bloomberg and Reuters; 20 

2. Complete real-time data for the 
Commodity Futures Contracts is 
available by subscription from Reuters 
and Bloomberg; 21 

3. The relevant futures exchanges also 
provide delayed futures information on 
current and past trading sessions and 
market news free of charge on their 
respective Web sites; 22 

4. The specific contract specifications 
for each Commodity Futures Contract 
are also available from the various 
futures exchanges on their Web sites as 
well as other financial informational 
sources; 23 

5. The Web sites for the Fund and/or 
the Exchange, which are publicly 
accessible at no charge, will disseminate 
the following information to everyone at 
the same time: (a) The current NAV per 
Share daily and the prior business day’s 
NAV per Share and the reported closing 
price; (b) the mid-point of the bid-ask 
price in relation to the NAV per Share 
as of the time it is calculated (the ‘‘Bid- 
Ask Price’’); (c) calculation of the 
premium or discount of such price 
against the NAV per Share; (d) data in 
chart form displaying the frequency 
distribution of discounts and premiums 
of the Bid-Ask Price against the NAV 
per Share, within appropriate ranges for 
each of the four previous calendar 
quarters; (e) the Prospectus; (f) the 
composition of the portfolio of the 
Fund; and (g) other applicable 
quantitative information; 24 

6. On each business day, the 
Administrator will make available via 
the facilities of the Consolidated Tape 
Association (‘‘CTA’’) immediately prior 
to the opening of trading on the 
Exchange the most recent Basket 
Amount for the creation of a Basket, and 
the Exchange will disseminate at least 
every 15 seconds throughout the trading 
day, via the CTA, an amount 
representing on a per Share basis, the 
current value of the Basket Amount; 25 
and 

7. The Exchange will disseminate 
through the facilities of CTA, an 
updated Indicative Fund Value (‘‘IFV’’), 
on a per Share basis, that will be 
updated at least every 15 seconds 
between 9:30 a.m. and 4:15 p.m. Eastern 
Time.26 

The Commission also believes that the 
proposal to list and trade the Shares is 
reasonably designed to promote fair 
disclosure of information that may be 
necessary to price the Shares 
appropriately and to prevent trading 
when a reasonable degree of 
transparency cannot be assured. Only 
Reuters determines the composition of 
the Index, and Reuters (1) considers 
information about changes to the Index 
and related matters to be potentially 
market-moving, material, and 
confidential; and (2) has policies and 
procedures in place to ensure to prevent 
[sic] the use and dissemination of such 
information.27 With respect to trading 
halts, the Exchange may consider all 
relevant factors in exercising its 
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28 Trading may be halted because of market 
conditions or for reasons that make trading in the 
Shares inadvisable, including: (1) The extent to 
which trading is not occurring in the underlying 
securities; or (2) whether other unusual conditions 
or circumstances detrimental to the maintenance of 
a fair and orderly market are present. 

29 15 U.S.C. 78s(b)(2). 
30 See Amex Filing, supra, note 4. The Shares 

have also been approved for trading on the 
Exchange pursuant to UTP. See UTP Filing, supra, 
note 5. 

31 15 U.S.C. 78s(b)(2). 
32 17 CFR 200.30–3(a)(12). 
1 15 U.S.C.78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

discretion to halt or suspend trading in 
the Shares.28 Specifically, however, if 
the Exchange becomes aware that the 
NAV is not being disseminated to all 
market participants at the same time, it 
will halt trading in the Shares until such 
time as the NAV is available to all 
market participants pursuant to NYSE 
Arca Equities Rule 7.34(a)(5). Further, 
Commentary .02(e) to NYSE Arca 
Equities Rule 8.200 sets forth certain 
restrictions (described above) on ETP 
Holders acting as registered Market 
Makers in TIRs that invest in Investment 
Shares to facilitate surveillance. 

In support of this proposal, the 
Exchange has made the following 
representations: 

1. The Shares satisfy the requirements 
of NYSE Arca Equities Rule 8.200, 
Commentary .02, which includes the 
initial and continued listing criteria for 
TIRs that invest in Investment Shares. 

2. The Exchange’s surveillance 
procedures are adequate to properly 
monitor trading of the Shares in all 
trading sessions and to deter and detect 
violations of Exchange rules and 
applicable federal securities laws. 

3. The Exchange will distribute an 
Information Bulletin, the contents of 
which are more fully described above, 
to ETP Holders in connection with the 
trading of the Shares. 

This approval order is based on the 
Exchange’s representations. 

The Commission finds good cause, 
pursuant to Section 19(b)(2) of the 
Act,29 for approving the proposed rule 
change prior to the 30th day after the 
date of publication of notice in the 
Federal Register. The Commission notes 
that it has previously approved the 
listing and trading of the Shares on 
Amex 30 and believes that the 
Exchange’s proposal to list and trade 
such Shares does not appear to present 
any novel or significant regulatory 
issues. As such, the Commission 
believes that accelerating approval of 
this proposal should benefit investors 
by creating, without undue delay, 
additional competition in the market for 
such products. 

V. Conclusion 
It is therefore ordered, pursuant to 

Section 19(b)(2) of the Act,31 that the 
proposed rule change (SR–NYSEArca– 
2008–126) be, and it hereby is, approved 
on an accelerated basis. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.32 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. E8–28496 Filed 12–1–08; 8:45 am] 
BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–59012; File No. SR– 
NYSEArca–2008–131] 

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by NYSE 
Arca, Inc. To Temporarily Increase the 
Number of Additional Quarterly Option 
Series 

November 24, 2008. 
Pursuant to section 19(b)(1)1 of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’)2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on 
November 21, 2008, NYSE Arca, Inc. 
(‘‘NYSE Arca’’ or the ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (the ‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend its 
rules to temporarily increase the 
number of additional Quarterly Options 
Series (‘‘QOS’’). The text of the 
proposed rule change is available on the 
Exchange’s Web site at http:// 
www.nyse.com, at the Exchange’s 
principal office and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 

statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The purpose of this proposed rule 
change is to temporarily increase the 
number of additional QOS in ETF 
options from sixty (60) to one hundred 
(100) that may be added by the 
Exchange. To effect this change, the 
Exchange is proposing to add new 
subparagraph (iv) to Rule 6.4 
Commentary .08. 

Because of the current, unprecedented 
market conditions, the Exchange has 
received requests from market 
participants to add lower priced strikes 
for QOS in the Energy Select Sector 
SPDR (‘‘XLE’’), the DIAMONDS Trust, 
Series 1 (‘‘DIA’’) and the Standard and 
Poor’s Depositary Receipts/SPDRs 
(‘‘SPY’’). For example, for December 
2008 expiration, there is demand for 
strikes (a) ranging from $20 up through 
and including $40 for XLE, (b) ranging 
from $60 up through and including $75 
for DIA, and (c) ranging from $74 up 
through and including $85 for SPY. 
These strikes are much lower than those 
currently listed for which there is open 
interest. 

However, under current Rule 6.4 and 
commentary thereto, the Exchange 
cannot honor these requests because the 
maximum number of additional series, 
sixty (60), has already been listed. The 
Exchange is therefore seeking to 
temporarily increase the number of 
additional QOS that may be added to 
one hundred (100). The increase of 
additional series would be permitted 
immediately for expiration months 
currently listed and for expiration 
months added throughout the last 
quarter of 2008, including the new 
expiration month added after December 
2008 expiration. 

The Exchange believes that this 
proposal is reasonable and will allow 
for more efficient risk management. The 
Exchange believes this proposal will 
facilitate the functioning of the 
Exchange’s market and will not harm 
investors or the public interest. The 
Exchange believes that user demand and 
the recent downward price movements 
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4 15 U.S.C. 78f(b)(5). 

5 15 U.S.C. 78s(b)(3)(A). 
6 17 CFR 240.19b–4(f)(6). In addition, Rule 19b– 

4(f)(6)(iii) requires a self-regulatory organization to 
provide the Commission with written notice of its 
intent to file the proposed rule change, along with 
a brief description and text of the proposed rule 
change, at least five business days prior to the date 
of filing of the proposed rule change, or such 
shorter time as designated by the Commission. 
NYSE Arca has met this requirement. 

7 For purposes only of waiving the 30-day 
operative delay, the Commission has considered the 
proposed rule’s impact on efficiency, competition, 
and capital formation. See 15 U.S.C. 78c(f). 

in the underlying ETFs warrants a 
temporary increase in the number of 
strikes for all QOS in ETF options. 
Currently, the Exchange list QOS in five 

ETF options: (1) Nasdaq-100 Index 
Tracking Stock (‘‘QQQQ’’); (2) iShares 
Russell 2000Index Fund (‘‘IWM’’); (3) 
DIA; (4) SPY; and (5) XLE. The below 

chart provides the historical closing 
prices of these ETFs over the past 
couple of months: 

ETF 11/19/08 10/13/08 10/6/08 9/30/08 8/29/08 7/31/08 

QQQQ ...................................................... 26.86 35.13 34.86 38.91 46.12 45.46 
IWM .......................................................... 41.36 56.98 59.72 68.00 73.87 71.32 
DIA ........................................................... 80.36 95.03 99.90 108.36 115.45 113.70 
SPY .......................................................... 81.50 101.35 104.72 115.99 128.79 126.83 
XLE .......................................................... 45.60 50.55 54.89 63.30 74.65 74.40 

The additional series will enable the 
Exchange to list in-demand, lower 
priced strikes. 

The Exchange represents that it has 
the necessary systems capacity to 
support the new options series that will 
result from this proposal. Further, as 
proposed, the Exchange notes that these 
series would temporarily become part of 
the pilot program and will be 
considered by the Commission when 
the Exchange seeks to renew or make 
permanent the pilot program in the 
future. In addition, the Exchange states 
that in the event that current market 
volatility continues, it may seek to 
continue (through a rule filing) the time 
period during which the additional 
series proposed by this filing may be 
added. 

2. Statutory Basis 

Because the current rule proposal is 
responsive to the current, 
unprecedented market conditions, is 
limited in scope as to QOS in ETF 
options and as to time, and because the 
additional new series can be added 
without presenting capacity problems, 
the Exchange believes that its proposal 
is consistent with section 6(b) of the 
Securities Exchange Act of 1934 (the 
‘‘Act’’) in general, and furthers the 
objectives of section 6(b)(5) of the Act,4 
in particular, in that it is designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing rule does not: 
(i) Significantly affect the protection of 
investors or the public interest; (ii) 
impose any significant burden on 
competition; or (iii) become operative 
for 30 days from the date on which it 
was filed, or such shorter time as the 
Commission may designate if consistent 
with the protection of investors and the 
public interest, the proposed rule 
change has become effective pursuant to 
section 19(b)(3)(A) of the Act 5 and Rule 
19b–4(f)(6) thereunder.6 

The Exchange has asked the 
Commission to waive the operative 
delay to permit the proposed rule 
change to become operative prior to the 
30th day after filing. The Commission 
has determined that waiving the 30-day 
operative delay of the Exchange’s 
proposal is consistent with the 
protection of investors and the public 
interest because such waiver will enable 
the Exchange to better meet customer 
demand in light of recent increased 
volatility in the marketplace.7 
Therefore, the Commission designates 
the proposal operative upon filing. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 

such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
No. SR–NYSEArca–2008–131 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSEArca–2008–131. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 100 F Street, NE., Washington, 
DC 20549, on official business days 
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8 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 See Securities Exchange Act Release No. 58681 
(September 29, 2008), 73 FR 58285 (October 6, 
2008) (order approving NYSEArca–2008–90). 

4 See Securities Exchange Act Release No. 55590 
(April 5, 2007), 72 FR 18707 (April 13, 2007) (notice 
of immediate effectiveness of SR–NYSE–2007–29). 
Arca Securities also currently acts as the outbound 
order routing facility of NYSE Arca. See, Securities 
Exchange Act Release No. 52497 (September 22, 
2005), 70 FR 56949 (September 29, 2005) (SR–PCX– 
2005–90); see also, Securities Exchange Act Release 
No. 44983 (October 25, 2001), 66 FR 55225 
(November 1, 2001) (SR–PCX–00–25). 

5 See SR–NYSEALTR–2008–07 (filing seeking 
approval for Arca Securities to operate as the 
outbound order routing facility of NYSE Alternext). 
Arca Securities will perform only the functions 
described in SR–NYSEALTR–2008–07 and the 
functionality approved in SR–AMEX–2008–62. See 
Securities Exchange Act Release No. 34–58673 
(September 29, 2008), 73 FR 57707 (October 3, 
2008) (order approving SR–AMEX–2008–62). 

6 NYSE Alternext recently received approval to 
implement Rules 13 and 17, which define the term 
Routing Broker and establish the conditions under 
which its Routing Broker shall operate. See, 
Securities Exchange Act Release No. 34–58705 

Continued 

between the hours of 10 a.m. and 3 p.m. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File No. 
SR–NYSEArca–2008–131 and should be 
submitted on or before December 23, 
2008. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.8 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. E8–28498 Filed 12–1–08; 8:45 am] 
BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–59010; File No. SR– 
NYSEArca–2008–130] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Filing and Order 
Granting Accelerated Approval of 
Proposed Rule Change To Expand the 
Exception to NYSE Arca Equities Rule 
3.10 To Allow Archipelago Securities 
to Route Orders to NYSE Arca 

November 24, 2008. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
19, 2008, NYSE Arca, Inc. (‘‘NYSE 
Arca’’ or ‘‘Exchange’’), through its 
wholly-owned subsidiary, NYSE Arca 
Equities, Inc., filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the Exchange. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons, and is 
approving the proposal on an 
accelerated basis. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to expand the 
exception to NYSE Arca Equities Rule 
3.10 to allow Archipelago Securities 
LLC (‘‘Arca Securities’’), an NYSE Arca 
affiliated member, to route orders to 
NYSE Arca, in its capacity as an order 

routing facility of NYSE Alternext U.S., 
L.L.C. (‘‘NYSE Alternext’’). A copy of 
this filing is available on the Exchange’s 
Web site at www.nyse.com, at the 
Exchange’s principal office and at the 
Commission’s Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item III below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
On September 29, 2008, the Securities 

and Exchange Commission (‘‘SEC’’ or 
‘‘Commission’’) approved the routing of 
orders by Arca Securities to NYSE Arca 
and certain revisions to Exchange Rule 
14.3.3 In that filing, the Exchange 
discussed Arca Securities’ status as an 
order routing facility of the New York 
Stock Exchange, LLC (‘‘NYSE’’).4 In its 
capacity as an order routing facility, 
Arca Securities receives routing 
instructions from the NYSE and routes 
orders to various away market centers, 
including NYSE Arca, for execution. 
The Exchange notes that Arca Securities 
is subject to independent oversight and 
enforcement by the Financial Industry 
Regulatory Authority (‘‘FINRA’’), an 
unaffiliated self-regulatory organization 
(‘‘SRO’’) that is Arca Securities’ 
designated examining authority. In this 
capacity, FINRA is responsible for 
examining Arca Securities with respect 
to its books and records and capital 
obligations, and shares with NYSE 
Regulation, Inc. (‘‘NYSE Regulation’’) 
the responsibility for reviewing Arca 
Securities’ compliance with intermarket 

trading rules such as SEC Regulation 
NMS. In addition, through an agreement 
between FINRA and NYSE Arca 
pursuant to the provisions of SEC Rule 
17d–2 under the Securities Exchange 
Act of 1934, FINRA’s staff reviews for 
Arca Securities’ compliance with 
certain other NYSE Arca rules through 
FINRA’s examination program. NYSE 
Regulation monitors Arca Securities for 
compliance with NYSE Arca trading 
rules, subject, of course, to SEC 
oversight of NYSE Regulation’s 
regulatory program. 

In addition, the Exchange has 
established certain mechanisms 
designed to address the Commission’s 
concerns regarding affiliated members. 
Pursuant to NYSE Arca Equities Rule 
14.3, the Exchange has established and 
implemented procedures and internal 
controls reasonably designed to ensure 
that Arca Securities does not develop or 
implement changes to its system on the 
basis of non-public information 
regarding planned changes to Exchange 
systems, obtained as a result of its 
affiliation with the Exchange, until such 
information is available generally to 
similarly situated members of the 
Exchange in connection with the 
provision of inbound order routing to 
the Exchange. In addition, NYSE 
Regulation has agreed to collect and 
maintain certain surveillance related 
information concerning Arca Securities. 
NYSE Regulation has further agreed to 
provide a report to the Exchange’s Chief 
Regulatory Officer, on at least a 
quarterly basis, utilizing a quantitative 
approach in assessing Arca Securities’ 
compliance with applicable NYSE Arca 
or SEC rules. By this filing, the 
Exchange proposes to expand the 
exception to NYSE Arca Equities Rules 
3.10 to allow Arca Securities to route 
orders to NYSE Arca, in its capacity as 
an order routing facility of NYSE 
Alternext. 

Recently, NYSE Alternext filed with 
the Commission a proposal to use Arca 
Securities as its approved outbound 
order routing facility.5 Pursuant to that 
proposal and NYSE Alternext rules 
governing its Routing Broker,6 Arca 
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(October 1, 2008), 73 FR 58995 (October 8, 2008) 
(order approving SR–AMEX–2008–63). 

7 The Exchange, NYSE Regulation, and SEC staff 
may agree going forward to reduce the number of 
applicable or relevant surveillances that form the 
scope of the agreed upon report. 

8 See supra note 3. 
9 15 U.S.C. 78f(b). 
10 15 U.S.C. 78f(b)(5). 

11 In approving this proposed rule change, the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

Securities will receive its routing 
instructions from NYSE Alternext and 
report any such executions back to 
NYSE Alternext. Arca Securities has no 
discretion and cannot change the terms 
of an order or the routing instructions. 
Moreover, each type of order is subject 
to the same principles governing the 
Exchange’s authority to route orders to 
away market centers, namely: Use of 
Arca Securities for outbound routing is 
only available to—and is optional for— 
NYSE Alternext members, the primary 
regulatory responsibility for Arca 
Securities lies with an unaffiliated SRO, 
and appropriate procedures are in place 
to manage any conflicts of interest or 
potential information advantages. In the 
capacity as a facility of NYSE Alternext, 
Arca Securities will receive routing 
instructions from NYSE Alternext and 
will route orders to various away market 
centers, including NYSE Arca, for 
execution. 

The Exchange is submitting this filing 
in order to expand the exception to 
NYSE Arca Equities Rules 3.10 to allow 
Arca Securities to route orders to NYSE 
Arca, in its capacity as an order routing 
facility of NYSE Alternext. Specifically, 
NYSE Regulation has agreed with the 
Exchange that it will collect and 
maintain the following information of 
which NYSE Regulation staff becomes 
aware—namely, all alerts, complaints, 
investigations and enforcement actions 
where Arca Securities (in its capacity as 
a facility of both the NYSE and NYSE 
Alternext, routing orders to NYSE Arca) 
is identified as a participant that has 
potentially violated NYSE Arca or 
applicable SEC rules—in an easily 
accessible manner, so as to facilitate any 
review conducted by the SEC’s Office of 
Compliance Inspections and 
Examinations. NYSE Regulation has 
further agreed with the Exchange that it 
will provide a report to the Exchange’s 
Chief Regulatory Officer, on at least a 
quarterly basis, which: (i) Quantifies all 
alerts (of which NYSE Regulation is 
aware in its tracking system) that 
identify Arca Securities as a participant 
that has potentially violated NYSE Arca 
or SEC rules and (ii) quantifies the 
number of all investigations that 
identify Arca Securities as a participant 
that has potentially violated NYSE Arca 
or SEC rules.7 In addition, the 
agreement between FINRA and NYSE 
Arca pursuant to the provisions of Rule 
17d–2 under the Act, as well as the 
provisions of NYSE Arca Equities Rule 

14.3(e) will apply to routing by Arca 
Securities to NYSE Arca in its capacity 
as a facility of NYSE Alternext. 

The Exchange proposes that the 
Commission authorize NYSE Arca to 
receive inbound routes from Arca 
Securities (in its capacity as a facility of 
NYSE Alternext, routing orders to NYSE 
Arca) on a pilot basis. The Exchange 
requests that this pilot period run 
concurrently with a twelve month pilot 
period for NYSE Arca’s receipt of 
inbound routes from Arca Securities, 
which commenced on September 29, 
2008.8 The Exchange believes that this 
pilot period is of sufficient length to 
permit both the Exchange and the 
Commission to assess the impact of the 
rule change described herein. 

2. Statutory Basis 

The proposed rule change is 
consistent with Section 6(b) 9 of the Act, 
in general, and furthers the objectives of 
Section 6(b)(5),10 in particular, in that it 
is designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
facilitating transactions in securities, 
and to remove impediments to and 
perfect the mechanisms of a free and 
open market and a national market 
system. Specifically, the Exchange is 
submitting this filing in order to expand 
the exception to NYSE Arca Equities 
Rules 3.10 to allow Arca Securities to 
route orders to NYSE Arca, in its 
capacity as an order routing facility of 
NYSE Alternext. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 

Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–NYSEArca–2008–130 on 
the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSEArca–2008–130. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, on official business days between 
the hours of 10 a.m. and 3 p.m. Copies 
of the filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NYSEArca–2008–130 and should be 
submitted on or before December 23, 
2008. 

IV. Commission’s Findings and Order 
Granting Accelerated Approval of a 
Proposed Rule Change 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange.11 In particular, the 
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12 15 U.S.C. 78f(b)(5). 
13 See, e.g., Securities Exchange Act Release Nos. 

54170 (July 18, 2006), 71 FR 42149 (July 25, 2006) 
(SR–NASDAQ–2006–006) (order approving 
Nasdaq’s proposal to adopt Nasdaq Rule 2140, 
restricting affiliations between Nasdaq and its 
members); and 53382 (February 27, 2006), 71 FR 
11251 (March 6, 2006) (SR–NYSE–2005–77) (order 
approving the combination of the New York Stock 
Exchange, Inc. and Archipelago Holdings) at 11255; 
see also Securities Exchange Act Release No. 58681, 
supra note 3. 

14 See Securities Exchange Act Release No. 59009 
(November 24, 2008) (notice of filing and order 
approving SR–NYSEALTR–2008–07 on an 
accelerated basis). See also supra note 5. 

15 NYSE Arca is indirectly wholly owned by 
NYSE Group, which is in turn wholly owned by 
NYSE Euronext. 

16 See Securities Exchange Act Release No. 52497 
(September 22, 2005), 70 FR 56949 (September 29, 
2005) (SR–PCX–2005–90) (order approving 
proposed rule changes in connection with the 
acquisition of the Pacific Exchange, Inc. (‘‘PCX,’’ n/ 
k/a NYSE Arca) by Archipelago Holdings, Inc.). See 
also Securities Exchange Act Release No. 58681, 
supra note 3. 

17 Id. 
18 See Securities Exchange Act Release No. 58680 

(September 29, 2008), 73 FR 58283 (October 6, 
2008) (SR–NYSE–2008–76). See also Securities 
Exchange Act Release Nos. 55590, supra note 4 
(order filed for immediate effectiveness to among 
other things, establish a mechanism to route orders 
from NYSE to away market centers). 

19 See Securities Exchange Act Release No. 59009, 
supra note 14. See also supra note 5. 

20 See Securities Exchange Act Release No. 58681, 
supra note 3. 

21 NYSE Arca also states that Arca Securities is 
subject to independent oversight by FINRA, its 
Designated Examining Authority, for compliance 
with financial responsibility requirements. See 
supra section II.A.1. 

22 NYSE Regulation is a wholly owned subsidiary 
of the NYSE that performs the regulatory functions 
of the NYSE pursuant to a delegation agreement. 
NYSE Regulation also performs many of the 
regulatory functions of NYSE Arca pursuant to a 
regulatory services agreement. See Securities 
Exchange Act Release No. 53382 (February 27, 
2006), 71 FR 11251 (March 6, 2006) (SR–NYSE– 
2005–77) (‘‘NYSE/Arca Order’’) at 11255. 

23 Specifically, NYSE Regulation ‘‘will collect and 
maintain the following information of which NYSE 
Regulation staff becomes aware—namely, all alerts, 
complaints, investigations and enforcement actions 
where Arca Securities (in its capacity as a facility 
of both the NYSE and NYSE Alternext, routing 
orders to NYSE Arca) is identified as a participant 
that has potentially violated NYSE Arca or 
applicable SEC rules—in an easily accessible 
manner so as to facilitate any review conducted by 
the SEC’s Office of Compliance Inspections and 
Examination.’’ See supra section II.A.1. 

Commission finds that the proposed 
rule change consistent with Section 
6(b)(5) of the Act,12 which requires, 
among other things, that the rules of a 
national securities exchange be 
designed to prevent fraudulent and 
manipulative acts and practices; to 
promote just and equitable principles of 
trade; to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities; to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system; and, in 
general, to protect investors and the 
public interest; and are not designed to 
permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

In the past, the Commission has 
expressed concern that the affiliation of 
an exchange with one of its members 
raises potential conflicts of interest, and 
the potential for unfair competitive 
advantage.13 The proposed use of Arca 
Securities as the outbound routing 
facility of NYSE Alternext, which the 
Commission approved today, will 
expand the activities of Arca Securities 
in routing orders to NYSE Arca.14 
Although the Commission continues to 
be concerned about potential unfair 
competition and conflicts of interest 
between an exchange’s self-regulatory 
obligations and its commercial interests 
when the exchange is affiliated with one 
of its members, the Commission 
believes that it is consistent with the 
Act to permit Arca Securities to provide 
inbound routing to NYSE Arca from 
NYSE Alternext on a pilot basis, subject 
to the conditions described above. 

NYSE Euronext, a Delaware 
Corporation (‘‘NYSE Euronext’’) 
currently indirectly owns Arca 
Securities, a broker-dealer that is a 
member of NYSE Arca. In addition, 
NYSE Euronext indirectly owns three 
registered securities exchanges—NYSE 
Arca, the NYSE, and NYSE Alternext. 
Thus, Arca Securities is an affiliate of 
each of these exchanges. 

NYSE Arca Equities Rule 3.10 
prohibits: (1) An NYSE Arca member 

from being affiliated with NYSE Group, 
Inc. (‘‘NYSE Group’’); 15 and (2) NYSE 
Group, or any entity with which it is 
affiliated, from maintaining an 
ownership interest in a member. Thus, 
Arca Securities’s affiliation with NYSE 
Arca would violate NYSE Arca rules, 
absent Commission approval. 

The Commission has approved Arca 
Securities affiliation with, and operation 
as a facility of, NYSE Arca for the 
provision of outbound routing from 
NYSE Arca to other market centers, 
subject to certain conditions.16 Arca 
Securities’s operation as a facility 
providing outbound routing for NYSE 
Arca was (and continues to be) subject 
to the conditions that: (1) Arca 
Securities continue to operate and be 
regulated as a facility of NYSE Arca; (2) 
Arca Securities only provide outbound 
routing services; (3) the primary 
regulatory responsibility for Arca 
Securities would lie with an unaffiliated 
SRO; and (4) the use of Arca Securities 
for outbound routing is available only to 
NYSE Arca members and use of Arca 
Securities’s routing function remains 
optional.17 Arca Securities also operates 
as a facility of the NYSE and similarly 
provides outbound routing from the 
NYSE to other market centers, subject to 
conditions similar to those listed 
above; 18 and today the Commission also 
approved Arca Securities operation as a 
facility of the NYSE Alternext to 
provide outbound routing from NYSE 
Alternext under similar terms.19 

The operation of Arca Securities as a 
facility of NYSE Alternext providing 
outbound routing services from that 
exchange will be subject to NYSE 
Alternext oversight, as well as 
Commission oversight. NYSE Alternext 
will be responsible for ensuring that 
Arca Securities’s outbound routing 
function is operated consistent with 
Section 6 of the Act and NYSE Alternext 
rules. In addition, NYSE Alternext must 
file with the Commission rule changes 

and fees relating to Arca Securities’s 
outbound routing function. 

Recognizing that the Commission has 
previously expressed concern regarding 
the potential for conflicts of interest in 
instances where a member firm is 
affiliated with an exchange to which it 
is routing orders, NYSE Arca previously 
proposed, and the Commission 
approved, limitations and conditions on 
its acceptance of orders routed from its 
affiliate, Arca Securities, in its capacity 
as a facility of the NYSE.20 The 
Exchange now proposes to accept 
inbound orders that Arca Securities 
routes in its capacity as a facility of 
NYSE Alternext, subject to the same 
limitations and conditions: 

• First, NYSE Arca states that the 
agreement between FINRA and NYSE 
Arca pursuant to Rule 17d–2 under the 
Act will apply to routing by Arca 
Securities to NYSE Arca in its capacity 
as a facility of NYSE Alternext. Pursuant 
to this agreement, FINRA is allocated 
regulatory responsibilities to review 
Arca Securities’ compliance with 
certain NYSE Arca rules.21 

• Second, NYSE Regulation 22 will 
monitor Arca Securities for compliance 
with NYSE Arca’s trading rules, and 
will collect and maintain certain related 
information.23 

• Third, NYSE Arca states that NYSE 
Regulation has agreed with NYSE Arca 
that it will provide a report to NYSE 
Arca’s CRO, on a quarterly basis, that: 
(i) Quantifies all alerts (of which NYSE 
Regulation is aware) that identify Arca 
Securities as a participant that has 
potentially violated NYSE Arca or 
Commission rules, and (ii) quantifies 
the number of all investigations that 
identify Arca Securities as a participant 
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24 See supra section II.A.1. 
25 See id. See also NYSE Arca Equities Rule 

14.3(e). 
26 See supra note 8 and accompanying text. 
27 This oversight will be accomplished through 

the 17d–2 agreement between FINRA and NYSE 
Arca. 

28 See SR–NYSEArca–2008–130, Item 7. 
29 Id. 
30 See Securities Exchange Act Release No. 58681, 

supra note 3. See also Securities Exchange Act 
Release Nos. 58673, supra note 5, and 58680, supra 
note 18 (establishing similar protections for 
inbound routing from Arca Securities to Alternext 
and the NYSE, respectively). 

31 15 U.S.C. 78s(b)(2). 
32 17 CFR 200.30–3(a)(12). 

that has potentially violated NYSE Arca 
or Commission rules.24 

• Fourth, NYSE Arca Equities Rule 
14.3(e), which requires NYSE Euronext, 
as the holding company owning both 
NYSE Arca and Arca Securities, to 
establish and maintain procedures and 
internal controls reasonably designed to 
ensure that Arca Securities does not 
develop or implement changes to its 
system, based on non-public 
information obtained regarding planned 
changes to the NYSE Arca systems as a 
result of its affiliation with NYSE Arca, 
until such information is available 
generally to similarly situated members 
of NYSE Arca, in connection with the 
provision of inbound order routing to 
NYSE Arca, will apply.25 

• Fifth, NYSE Arca proposes that 
routing from Arca Securities to NYSE 
Arca, in Arca Securities’s capacity as a 
facility of NYSE Alternext, be 
authorized for a pilot period to run 
concurrently with a twelve month pilot 
period for NYSE Arca’s receipt of 
inbound routes from Arca Securities, 
which commenced on September 29, 
2008.26 

The Commission believes that these 
conditions mitigate its concerns about 
potential conflicts of interest and unfair 
competitive advantage. In particular, the 
Commission believes that FINRA’s 
oversight of Arca Securities,27 combined 
with NYSE Regulation’s monitoring of 
Arca Securities’ compliance with NYSE 
Arca’s trading rules and quarterly 
reporting to NYSE Arca’s CRO, will help 
to protect the independence of NYSE 
Arca’s regulatory responsibilities with 
respect to Arca Securities. Furthermore, 
the Commission believes that NYSE 
Arca’s proposal to allow Arca Securities 
to route orders inbound to NYSE Arca 
from NYSE Alternext, on a pilot basis, 
will provide NYSE Arca and the 
Commission an opportunity to assess 
the impact of any conflicts of interest of 
allowing an affiliated member of NYSE 
Arca to route orders inbound to NYSE 
Arca and whether such affiliation 
provides an unfair competitive 
advantage. 

NYSE Arca has asked the Commission 
to accelerate approval of the proposed 
rule change. NYSE Arca states in part 
that the proposed changes are ‘‘required 
due to NYSE Alternext’s planned 
implementation of a new trading system 
and the use of Arca Securities as its 

outbound routing facility.’’ 28 NYSE 
Arca also states that accelerated 
approval ‘‘will permit the Exchange to 
amend its mechanisms that are designed 
to address the Commission’s concerns 
regarding affiliated members in time to 
provide these protections at the time of 
NYSE Alternext’s implementation of its 
new trading system, which is targeted 
for December 1, 2008.’’ 29 The 
Commission finds good cause for 
approving the proposed rule change 
before the thirtieth day after the date of 
publication of notice of filing thereof in 
the Federal Register. The Commission 
notes that the protections proposed by 
NYSE Arca, which are designed to 
address conflicts of interest concerns 
identified by the Commission in 
connection with the inbound routing of 
orders to an exchange when the routing 
broker-dealer is an affiliate of that 
exchange, are substantially the same as 
the conditions the Exchange currently 
has in place to address inbound routing 
from NYSE, which were previously 
approved by the Commission.30 The 
Commission also notes that no 
comments were received in connection 
with SR–NYSEArca–2008–90. 
Accordingly, the Commission finds 
good cause, consistent with Section 
19(b)(2) of the Act,31 to approve the 
proposed rule change on an accelerated 
basis for a pilot period expiring 
September 29, 2009. 

V. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change (SR–NYSEArca– 
2008–130) is hereby approved on an 
accelerated basis for a pilot period to 
expire on September 29, 2009. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.32 

Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. E8–28530 Filed 12–1–08; 8:45 am] 

BILLING CODE 8011–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration # 11469 and # 11470] 

Illinois Disaster Number IL–00019 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 4. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for the State of Illinois (FEMA– 
1800–DR), dated 10/03/2008. 

Incident: Severe Storms and Flooding. 
Incident Period: 09/13/2008 through 

10/05/2008. 
Effective Date: 11/19/2008. 
Physical Loan Application Deadline 

Date: 12/16/2008. 
EIDL Loan Application Deadline Date: 

07/03/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the President’s major disaster 
declaration for the State of Illinois, 
dated 10/03/2008 is hereby amended to 
extend the deadline for filing 
applications for physical damages as a 
result of this disaster to 12/16/2008. 

All other information in the original 
declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–28485 Filed 12–1–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration # 11488] 

Texas Disaster Number TX–00312 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Amendment 3. 

SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Texas (FEMA–1791–DR), 
dated 09/13/2008. 

Incident: Hurricane Ike. 
Incident Period: 09/07/2008 through 

10/02/2008. 
EFFECTIVE DATE: 11/21/2008. 
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Physical Loan Application Deadline 
Date: 11/12/2008. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing And 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: The notice 
of the President’s major disaster 
declaration for Private Non-Profit 
organizations in the State of Texas, 
dated 09/13/2008, is hereby amended to 
include the following areas as adversely 
affected by the disaster. 
Primary Counties: Wharton 

All other information in the original 
declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–28501 Filed 12–1–08; 8:45 am] 
BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration # 11513] 

US Virgin Islands Disaster # VI–00002 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Correction. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the U.S. Virgin Islands (FEMA–1807– 
DR), dated 10/29/2008. 

Incident: Hurricane Omar. 
Incident Period: 10/14/2008 through 

10/16/2008. 
Effective Date: 10/29/2008. 
Physical Loan Application Deadline 

Date: 12/29/2008. 
Economic Injury (Eidl) Loan 

Application Deadline Date: 07/29/2009. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 

10/29/2008, Private Non-Profit 
organizations that provide essential 
services of governmental nature may file 
disaster loan applications at the address 
listed above or other locally announced 
locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: 

Saint Croix, Saint Thomas, including 
Water Island 

The Interest Rates are: 

Percent 

Other (Including Non-Profit Orga-
nizations) With Credit Available 
Elsewhere ................................. 5.250 

Businesses and Non-Profit Orga-
nizations Without Credit Avail-
able Elsewhere ......................... 4.000 

The number assigned to this disaster 
for physical damage is 11513. 
(Catalog of Federal Domestic Assistance 
Number 59008) 

Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. E8–28500 Filed 12–1–08; 8:45 am] 
BILLING CODE 8025–01–P 

SOCIAL SECURITY ADMINISTRATION 

Agency Information Collection 
Activities: Proposed Request and 
Comment Request 

The Social Security Administration 
(SSA) publishes a list of information 
collection packages requiring clearance 
by the Office of Management and 
Budget (OMB) in compliance with 
Public Law (Pub. L.) 104–13, the 
Paperwork Reduction Act of 1995, 
effective October 1, 1995. This notice 
includes a revision to an OMB-approved 
information collection. 

SSA is soliciting comments on the 
accuracy of the agency’s burden 
estimate; the need for the information; 
its practical utility; ways to enhance its 
quality, utility, and clarity; and ways to 
minimize the burden on respondents, 
including the use of automated 
collection techniques or other forms of 
information technology. Mail, e-mail, or 
fax your comments and 
recommendations on the information 
collection(s) to the OMB Desk Officer 
and the SSA Reports Clearance Officer 
to the addresses or fax numbers listed 
below. 
(OMB), Office of Management and 

Budget, Attn: Desk Officer for SSA, 
Fax: 202–395–6974, E-mail address: 
OIRA_Submission@omb.eop.gov, 

(SSA), Social Security Administration, 
DCBFM, Attn: Reports Clearance 
Officer, 1332 Annex Building, 6401 
Security Blvd., Baltimore, MD 21235, 
Fax: 410–965–6400, E-mail address: 
OPLM.RCO@ssa.gov. 
I. The information collection below is 

pending at SSA. SSA will submit it to 
OMB within 60 days from the date of 
this notice. Therefore, your comments 
would be most helpful if you submit 
them to SSA within 60 days from the 
date of this publication. Individuals can 
obtain copies of the collection 
instrument by calling the SSA Reports 
Clearance Officer at 410–965–3758 or by 
writing to the e-mail address listed 
above. 

1. Report of New Information in 
Disability Cases—20 CFR 404.1588— 
0960–0071. SSA uses the information it 
collects on Form SSA–612 to ensure 
that Federal Old Age, Survivors, and 
Disability Insurance (OASDI) payments 
are correct. It is essential that 
beneficiaries notify SSA of any 
information that may affect their 
continuing entitlement to disability 
benefits. To facilitate and encourage 
timely reporting of such events, SSA 
furnishes beneficiaries a Form SSA–612. 
The beneficiary completes and returns 
the form to SSA only when there is a 
change in his/her circumstances. When 
a beneficiary reports a change, SSA 
investigates any reported work activity 
or improvement in the beneficiary’s 
condition, updates its records, and 
makes necessary payment changes. The 
respondent’s are recipients of Federal 
OASDI benefits. 

Type of Request: Extension of an 
OMB-approved information collection. 

Number of Respondents: 16,000. 
Frequency of Response: 1. 
Average Burden per Response: 5 

minutes. 
Estimated Annual Burden: 1,333 

hours. 
2. You Can Make Your Payment by 

Credit Card—0960–0462. SSA uses the 
information on Forms SSA–4588 and 
SSA–4589 to update an individual’s 
Social Security record to reflect 
payments made on their overpayment 
and to effect payment through the 
appropriate credit card company. SSA is 
modifying the Form SSA–4588 to 
include a recurring credit card payment 
option to allow individuals to authorize 
automatic monthly payments. SSA 
sends out the SSA–4588 with initial 
overpayment notices, which inform 
individuals that SSA has detected an 
overpayment. Individuals may choose to 
make a one-time payment or recurring 
monthly payments by completing and 
submitting the SSA–4588. 
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SSA uses the Form SSA–4589 only 
when individuals choose to call the 
Program Service Centers to make 
payments in lieu of completing the 
Form SSA–4588. An SSA Debtor 
Contact Representative completes Form 

SSA–4589 when a debtor calls to make 
a payment by telephone. The Debtor 
Contact Representative also uses the 
information from Form SSA–4589 to 
make recurring monthly payments via 
telephone call with the debtor. 

Respondents are Title II beneficiaries 
and Title XVI recipients who have 
outstanding overpayments. 

Type of Request: Revision of an OMB- 
approved information collection. 

Form # Number of 
respondents 

Frequency of 
response 

Average burden 
per response 

(minutes) 

Total burden 
hours 

SSA–4588 ........................................................................................ 3,500 1 10 583 
SSA–4589 ........................................................................................ 36,500 1 5 3,042 

Totals ........................................................................................ 40,000 ............................ ............................ 3,625 

3. Credit Card Payment Form—0960– 
0648. SSA uses the information 
collected on Form SSA–1414 to process 
credit card payments from former 
employees and vendors who have 
outstanding debts to the agency. SSA 
also uses the information collected on 
Form SSA–1414 to process advance 
payments for reimbursable agreements 
and to process credit card payments for 
Freedom of Information Act (FOIA) 
requests that require payment. The 
respondents are former employees and 
vendors who have outstanding debts to 
the agency, entities who have 
reimbursable agreements with SSA, and 

individuals who request information 
through FOIA. 

Type of Request: Extension of an 
OMB-approved information collection. 

Number of Respondents: 100. 
Frequency of Response: 1. 
Average Burden per Response: 5 

minutes. 
Estimated Annual Burden: 8 hours. 
4. Filing Claims Under the Federal 

Tort Claims Act—20 CFR 429.101– 
429.110—0960–0667. SSA uses the 
information provided by claimants to 
investigate and determine whether to 
make an award, compromise, or 
settlement under the Federal Tort 
Claims Act. The Federal Tort Claims Act 

is the legal mechanism for 
compensating persons injured by 
negligent or wrongful acts that occur 
during the performance of official duties 
by Federal employees. In accordance 
with the law, SSA accepts monetary 
claims filed under the Federal Tort 
Claims Act for damages against the 
United States for loss of property, 
personal injury or death that results 
from an SSA employee’s negligent or 
wrongful act or omission. The 
respondents are individuals/entities 
making a claim under the Federal Tort 
Claims Act. 

Type of Request: Extension of an 
OMB-approved information collection. 

CFR section Annual number 
of responses 

Frequency of 
response 

Average burden 
per response 

(minutes) 

Estimated 
annual burden 

(hours) 

429.102; 429.103 1 ........................................................................... 1 — — 1 
429.104(a) ........................................................................................ 30 1 5 3 
429.104(b) ........................................................................................ 25 1 5 2 
429.104(c) ........................................................................................ 2 1 5 .17 
429.106(b) ........................................................................................ 10 1 10 2 

Totals ........................................................................................ 68 ............................ ............................ 8 

1 The one hour represents a placeholder burden. We are not reporting a burden for this collection because respondents complete OMB-ap-
proved form SF–95. 

II. SSA has submitted the information 
collections listed below to OMB for 
clearance. Your comments on the 
information collections would be most 
useful if received by OMB and SSA 
within 30 days from the date of this 
publication. You can obtain a copy of 
the OMB clearance packages by calling 
the SSA Reports Clearance Officer at 
410–965–3758, or by writing to the 
above listed address. 

1. Claimant’s Work Background—20 
CFR 404.1565(b), 20 CFR 416.965(b)— 
0960–0300. Form HA–4633 collects 
information needed in assessing an 
individual’s disability within the 
meaning of the Social Security Act (the 
Act). SSA uses the information when an 
individual has requested a hearing 
before an administrative law judge (ALJ) 

on whether or not he or she is disabled. 
The completed HA–4633 provides an 
updated summary of the individual’s 
relevant work history, which is 
information the ALJ requires in 
assessing the claimant’s disability 
within the meaning of the Act. The 
respondents are claimants for disability 
benefits under Title II and/or Title XVI 
who have requested a hearing before an 
ALJ. 

Type of Request: Extension of an 
OMB-approved information collection. 

Number of Respondents: 151,000. 
Frequency of Response: 1. 
Average Burden per Response: 15 

minutes. 
Estimated Annual Burden: 37,750 

hours. 

Dated: November 24, 2008. 
Elizabeth Davidson, 
Director, Center for Reports Clearance, Social 
Security Administration. 
[FR Doc. E8–28502 Filed 12–1–08; 8:45 am] 
BILLING CODE 4191–02–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Air Traffic Procedures Advisory 
Committee 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
SUMMARY: The FAA is issuing this notice 
to advise the public that a meeting of 
the Federal Aviation Administration Air 
Traffic Procedures Advisory Committee 
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(ATPAC) will be held to review present 
air traffic control procedures and 
practices for standardization, revision, 
clarification, and upgrading of 
terminology and procedures. 

DATES: The meeting will be held 
Tuesday, January 13, 2009, from 9 a.m. 
to 4:30 p.m. 

ADDRESSES: The meeting will be held at 
the International Air Transport 
Association (IATA) Headquarters, 703 
Waterford Way, Suite 600, Miami, FL 
33126. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Richard Jehlen, ATPAC Executive 
Director, 800 Independence Avenue, 
SW., Washington, DC 20591. Telephone 
(202) 493–4527. 

SUPPLEMENTARY INFORMATION: Pursuant 
to Section 10(a)(2) of the Federal 
Advisory Committee Act (Pub. L. 92– 
463; 5 U.S.C. App.2), notice is hereby 
given of a meeting of the ATPAC to be 
held Tuesday, January 13, 2009, from 9 
a.m. to 4:30 p.m. 

The agenda for this meeting will cover 
a continuation of the ATPAC’s review of 
present air traffic control procedures 
and practices for standardization, 
revision, clarification, and upgrading of 
terminology and procedures. It will also 
include: 

1. Approval of Minutes; 
2. Submission and Discussion of 

Areas of Concern; 
3. Discussion of Potential Safety 

Items; 
4. Report from Executive Director; 
5. Items of Interest; and 
6. Discussion and agreement of 

location and dates for subsequent 
meetings. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairperson, 
members of the public may present oral 
statements at the meeting. Persons 
desiring to attend and persons desiring 
to present oral statement should notify 
Mr. Richard Jehlen no later than 
December 29, 2008. Any member of the 
public may present a written statement 
to the ATPAC at any time at the address 
given above. 

Issued in Washington, DC, on November 
25, 2008. 

Richard Jehlen, 
Executive Director, Air Traffic Procedures 
Advisory Committee. 
[FR Doc. E8–28494 Filed 12–1–08; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Notice of Passenger Facility Charge 
(PFC) Approvals and Disapprovals 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Monthly Notice of PFC 
Approvals and Disapprovals. In August 
2008, there were four applications 
approved. This notice also includes 
information on one application, 
approved in July 2008, inadvertently left 
off the July 2008 notice. Additionally, 
12 approved amendments to previously 
approved applications are listed. 

SUMMARY: The FAA publishes a monthly 
notice, as appropriate, of PFC approvals 
and disapprovals under the provisions 
of the Aviation Safety and Capacity 
Expansion Act of 1990 (Title IX of the 
Omnibus Budget Reconciliation Act of 
1990) (Pub. L. 101–508) and Part 158 of 
the Federal Aviation Regulations (14 
CFR part 158). This notice is published 
pursuant to paragraph d of § 158.29. 

PFC Applications Approved 

Public Agency: County of Sheridan, 
Sheridan, Wyoming. 

Application Number: 08–04–C–00– 
SHR. 

Application Type: Impose and use a 
PFC. 

PFC Level: $4.50. 
Total PFC Revenue Approved In This 

Decision: $736,114. 
Earliest Charge Effective Date: 

October 1, 2008. 
Estimated Charge Expiration Date: 

June 1, 2015. 
Class of Air Carriers Not Required to 

Collect PFC’s: None. 
Brief Description of Projects Approved 

for Collection and Use: 
Security fencing. 
Emergency generator. 
Rehabilitate taxiway (schedule I). 
Runway safety area. 
Wildlife hazard study. 
Terminal/aircraft rescue and 

firefighting building improvements. 
Snow removal equipment. 
Apron expansion. 
Reconstruct terminal parking. 
Rehabilitate taxiway (schedule II). 
Terminal building upgrades. 
PFC application and administration 

fees. 
Decision Date: July 30, 2008. 

FOR FURTHER INFORMATION CONTACT: 
Chris Schaffer, Denver Airports District 
Office, (303) 342–1258. 

Public Agency: City of Wichita Falls, 
Texas. 

Application Number: 08–O1–C–00– 
SPS. 

Application Type: Impose and use a 
PFC. 

Total PFC Revenue Approved In This 
Decision: $1,646,268. 

PFC Level: $4.50. 
Earliest Charge Effective Date: 

October 1, 2008. 
Estimated Charge Expiration Date: 

December 1, 2017. 
Class of Air Carriers Not Required to 

Collect PFC’s: None. 
Brief Description of Projects Approved 

for Collection at Wichita Falls 
Municipal Airport (SPS) and Use at 
SPS: 

Rehabilitate taxiway C and terminal 
apron. 

Planning studies. 
Rehabilitate runway 17/35. 
Brief Description of Projects Approved 

for Collection at SPS and Use at 
Kickapoo Downtown Airport (CWC): 

Acquire CWC. 
Planning studies. 
Improve airfield. 
PFC application. 
Decision Date: August 4, 2008. 

FOR FURTHER INFORMATION CONTACT: 
Guillermo Villalobos, Texas Airports 
Development Office, (817) 222–5657. 

Public Agency: Tweed-New Haven 
Regional Airport Authority, New Haven, 
Connecticut. 

Application Number: 08–04–C–00– 
HVN. 

Application Type: Impose and use a 
PFC. 

Total PFC Revenue Approved In This 
Decision: $352,756. 

PFC Level: $4.50. 
Earliest Charge Effective Date: 

February 1, 2009. 
Estimated Charge Expiration Date: 

January 1,2011. 
Class of Air Carriers Not Required to 

Collect PFC’s: 
Air taxi—commercial operators non- 

scheduled/on-demand air carriers. 
Determination: Approved. Based on 

information contained in the public 
agency’s application, the FAA has 
determined that the proposed class 
accounts for less than 1 percent of the 
total annual enplanements at Tweed- 
New Haven Regional Airport. 

Brief Description of Projects Approved 
for Collection and Use: 

Acquisition of aircraft rescue and 
firefighting vehicle. 

Terminal apron reconstruction— 
construction of glycol collection system. 

Construction of runway 2 safety area 
and taxiway B (extension) (phase I). 

Aeronautical study. 
Replace airport beacon. 
Wildlife study. 
Decision Date: August 14, 2008. 

FOR FURTHER INFORMATION CONTACT: 
Priscilla Scott, New England Region 
Airports Division, (781) 238–7614. 
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Public Agency: South Jersey 
Transportation Authority, Egg Harbor 
Township, New Jersey. 

Application Number: 08–06–C–00– 
ACY. 

Application Type: Impose and use a 
PFC. 

Total PFC Revenue Approved In This 
Decision: $5,515,092. 

PFC Level: $4.50. 
Earliest Charge Effective Date: January 

1, 2010. 
Estimated Charge Expiration Date: 

May 1, 2011. 
Class of Air Carriers Not Required to 

Collect PFC’s: 
Air taxi/commercial operators—non- 

scheduled/on-demand air carriers filing 
FAA Form 1800–31. 

Determination: Approved. Based on 
information contained in the public 
agency’s application, the FAA has 
determined that the proposed class 
accounts for less than 1 percent of the 
total annual enplanements at Atlantic 
City International Airport. 

Brief Description of Projects Approved 
for Collection and Use: 

Acquisition of structural firefighting 
vehicle. 

Terminal apron expansion, phase I. 
Decision Date: August 18, 2008. 

FOR FURTHER INFORMATION CONTACT: Lori 
Ledebohm, Harrisburg Airports District 
Office, (717) 730–2835. 

Public Agency: County of Milwaukee, 
Milwaukee, Wisconsin. 

Application Number: 08–14–C–00– 
MKE. 

Application Type: Impose and use a 
PFC. 

Total PFC Revenue Approved In This 
Decision: $16,760,334. 

PFC Level: $3.00. 
Earliest Charge Effective Date: June 1, 

2024. 

Estimated Charge Expiration Date: 
May 1, 2025. 

Class of Air Carriers Not Required to 
Collect PFC’s: 

Air taxi/commercial operators filing 
FAA Form 1800–31. 

Determination: Approved. Based on 
information contained in the public 
agency’s application, the FAA has 
determined that the proposed class 
accounts for less than 1 percent of the 
total annual enplanements at General 
Mitchell International Airport. 

Brief Description of Projects Approved 
for Collection and Use: 

Runway abrasives storage building 
design and construction. 

Runway safety area design—runways 
1L, 19R, 7R, and 25L. 

Security and wildlife perimeter 
fencing. 

Storm water box tunnel rehabilitation. 
Perimeter and aircraft rescue and 

firefighting road reconfiguration— 
design. 

Runways 1L/19R and 7R/25L 
intersection repaving study. 

Public restroom renovation. 
Security system fiber optic cable 

replacement. 
Equipment storage building—design 

and construction. 
Air Cargo Way reconstruction and 

relighting. 
Brief Description of Projects Partially 

Approved for Collection and Use: 
Airfield pavement rehabilitation. 
Determination: The County has not 

yet defined the specific work to be 
accomplished in 2011 and beyond. 
Therefore, the FAA was unable to make 
eligibility determinations for that work. 
The approved amount was reduced from 
that requested due to the elements 
whose eligibility could not be 
determined at this time. 

Airfield safety improvements. 
Determination: The County has not 

yet defined the specific work to be 
accomplished in 2010 through 2013. 
Therefore, the FAA was unable to make 
eligibility determinations for that work. 
The approved amount was reduced from 
that requested due to the elements 
whose eligibility could not be 
determined at this time. 

Acquire snow removal equipment and 
aircraft rescue and firefighting vehicles. 

Determination: The aerial bucket used 
to maintain apron ramp lighting and the 
snow melters are maintenance items 
and, therefore, are not PFC eligible. The 
approved amount was reduced from that 
requested due to the ineligible items. 

PFC administrative costs. 
Determination: The FAA approved 

administrative costs for quarterly PFC 
reporting compliance and auditing 
expenses through 2014 in application 
02–07–C–00–MKE. Administrative costs 
to cover consultant fees for preparing 
applications and amendments in 2008 
through 2010 were not covered in the 
earlier decision and, therefore, are 
approved in this decision. The approved 
amount was reduced from that 
requested due to the ineligible items. 

Brief Description of Withdrawn 
Projects: 

Concourse E ground power and 
preconditioned air units. 

Date of withdrawal: July 25, 2008. 
Terminal expansion concept analysis. 
Cargo apron expansion— 

environmental. 
Date of withdrawal: July 28, 2008. 
Decision Date: August 25, 2008. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Nistler, Minneapolis Airports 
District Office, (812) 713–4353. 

Amendments to PFC Approvals 

Amendment No. City, State 
Amendment 

approved 
date 

Original 
approved net 
PFC revenue 

Amended 
approved net 
PFC revenue 

Original 
estimated 

charge exp. 
date 

Amended 
estimated 

charge exp. 
date 

07–08–C–01–DCA, Arlington, VA ............................................ 07/29/08 $124,914,400 $124,914,400 03/01/15 03/01/15 
06–01–C–01–HOU, Houston, TX ............................................ 07/31/08 163,415,047 163,517,150 10/01/17 11/01/17 
* 9701–C–05–SDF, Louisville, KY ........................................... 08/18/08 90,600,000 90,600,000 03/01/14 11/01/14 
92–01–I–01–STX, St. Thomas, VI ........................................... 08/21/08 2,280,465 2,158,095 04/01/98 04/01/98 
94–02–U–01–STX, St. Thomas, VI ......................................... 08/21/08 NA NA 04/01/98 04/01/98 
98–03–C–02–SAV, Savannah, GA .......................................... 08/22/08 1,111,931 1,007,939 07/01/11 08/01/10 
00–04–C–01–SAV, Savannah, GA .......................................... 08/22/08 4,223,048 3,838,070 07/01/12 07/01/11 
92–01–I–04–BTR, Baton Rouge, LA ....................................... 08/22/08 2,168,761 1,765,124 11/01/94 11/01/94 
93–02–U–03–BTR, Baton Rouge, LA ..................................... 08/27/08 NA NA 11/01/94 11/01/94 
97–04–C–03–BTR, Baton Rouge, LA ..................................... 08/27/08 37,570,400 34,863,776 10/01/19 08/01/15 
00–05–C–02–BTR, Baton Rouge, LA ..................................... 08/28/08 4,363,572 5,413,574 11/01/21 02/01/18 
05–06–C–01–BTR, Baton Rouge, LA ..................................... 08/28/08 9,986,100 12,848,189 03/01/26 03/01/24 

Notes: The amendment denoted by an asterisk (*) includes a change to the PFC level charged from $4.50 per enplaned passenger to $3.00 
per enplaned passenger. For Louisville, KY this change is effective on October 1, 2008. 
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Issued in Washington, DC on November 18, 
2008. 
Joe Hebert, 
Manager, Financial Analysis and Passenger 
Facility Charge Branch. 
[FR Doc. E8–28026 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–13–M 

DEPARTMENT OF TRANSPORTATION 

Federal Railroad Administration 

Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 

Pursuant to title 49 Code of Federal 
Regulations (CFR) part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of a signal system, or relief from the 
requirements of 49 CFR part 236 as 
detailed below. 

Docket Number FRA–2008–0134 
Applicant: Southern California 

Regional Rail Authority, Mr. Darrell J. 
Maxey, P. E., Director, Engineering and 
Construction, 700 S. Flower Street, 26th 
Floor, Los Angeles, California 90017. 

The Southern California Regional Rail 
Authority (SCRRA) seeks relief from the 
requirements of the Rules, Standards, 
and Instructions, title 49 CFR part 236, 
section 236.504, Operation 
interconnected with automatic block- 
signal system; and Section 236.566, 
Locomotive of each train operating in 
train stop, train control, or cab signal 
territory equipped. 

The application seeks approval to 
expand the locations of the intermittent 
inert ATS inductor territory both within 
the Orange Subdivision and beyond the 
Orange and River Subdivision to 
SCRRA’s four other Subdivisions with 
passenger operations. SCRRA is 
proposing to modify the previous ATS/ 
BNSF criteria for installing inert ATS 
inductors on the approach to 4 degree 
or greater curves. The new criteria 
would be to install inert inductors in 
approach of 20 miles per hour (mph) or 
greater permanent speed reductions. 
Freight train locomotives would not be 
equipped per the current operating 
convention. 

The new criteria would result in the 
following additional 43 inert ATS 
inductor installations for eastward and 
westward movements: 

Valley Subdivision—14 (7 West and 7 
East). 

Ventura Subdivision—4 (2 West and 2 
East). 

Olive Subdivision—1 (1 East). 
San Gabriel Subdivision—12 (7 West 

and 5 East). 
Orange Subdivision—12 (7 West and 

5 East). 
Applicant’s justification for relief: 

SCRRA feels that the justification for 
installing additional inert inductors is 
as follows: 

1. Provides increased situational 
awareness for passenger train engine 
men approaching (20 mph or greater) 
civil speed reductions. 

2. Compatible with existing SCRRA 
and Amtrak passenger train ATS 
equipped fleet. 

3. Wayside inert ATS inductors can 
be designed, procured, and installed in 
9 months or less. 

4. Minimal changes required to 
existing SCRRA operating practices. 

5. Simplified design, procurement 
and installation process allows SCRRA 
resources to be devoted to deploying 
Positive Train Control (PTC). 

6. Inert inductors can be easily 
removed when PTC with active civil 
speed enforcement is deployed. 

Interested parties are invited to 
participate in these proceedings by 
submitting written views, data, or 
comments. FRA does not anticipate 
scheduling a public hearing in 
connection with these proceedings since 
the facts do not appear to warrant a 
hearing. If any interested party desires 
an opportunity for oral comment, they 
should notify FRA, in writing, before 
the end of the comment period and 
specify the basis for their request. 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and it 
shall contain a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning these 
proceedings should be identified by 
Docket Number FRA–2008–0134 and 
may be submitted by any of the 
following methods: 

• Web site: http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: Docket Operations Facility, 

U.S. Department of Transportation, 1200 
New Jersey Avenue, SE., W12–140, 
Washington, DC 20590. 

• Hand Delivery: 1200 New Jersey 
Avenue, SE., Room W12–140, 
Washington, DC 20590, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal Holidays. 

Communications received within 30 
days of the date of this notice will be 

considered by FRA before final action is 
taken. Comments received after that 
date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the Internet 
at the docket facility’s Web site at http:// 
www.regulations.gov. 

Anyone is able to search the 
electronic form of any written 
communications and comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

Issued in Washington, DC on November 25, 
2008. 
Grady C. Cothen, Jr., 
Deputy Associate Administrator for Safety 
Standards and Program Development. 
[FR Doc. E8–28568 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–06–P 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

[Docket No. FMCSA–2008–0362] 

Medical Review Board Public Meeting 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 
ACTION: Notice of Medical Review Board 
(MRB) Public Meeting. 

SUMMARY: FMCSA announces a public 
meeting of the Agency’s MRB. The MRB 
public meeting will provide the public 
an opportunity to observe and 
participate in MRB deliberations about 
FMCSA’s medical standards, in 
accordance with the Federal Advisory 
Committee Act (FACA). 
DATES: The MRB meeting will be held 
from 9 a.m.–11:45 a.m. on Monday, 
January 12, 2009. Please refer to the 
preliminary agenda for this meeting in 
the SUPPLEMENTARY INFORMATION section 
of this notice for specific information. 
ADDRESSES: The meeting will take place 
at the Embassy Suites Old Town 
Alexandria, 1900 Diagonal Road, 
Virginia Ballroom—Salon A, 
Alexandria, VA 22314. You may submit 
comments bearing the Federal Docket 
Management System (FDMS) Docket ID 
FMCSA–2008–0362 using any of the 
following methods: 
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* Breaks will be announced on meeting day and 
may be adjusted according to schedule changes, 
other meeting requirements. 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
on-line instructions for submitting 
comments. 

• Mail: Docket Management Facility; 
U.S. Department of Transportation, 1200 
New Jersey Avenue, SE., West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590–0001. 

• Hand Delivery: West Building 
Ground Floor, Room W12–140, 1200 
New Jersey Avenue, SE., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

• Fax: 1–202–493–2251. 
Each submission must include the 

Agency name and the docket ID for this 
Notice. Note that DOT posts all 
comments received without change to 
http://www.regulations.gov, including 
any personal information included in a 
comment. Please see the Privacy Act 
heading below. 

Docket: For access to the docket to 
read background documents or 
comments, go to http:// 
www.regulations.gov at any time or 
Room W12–140 on the ground level of 
the West Building, 1200 New Jersey 
Avenue, SE., Washington, DC, between 
9 a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The 
FDMS is available 24 hours each day, 
365 days each year. If you want 
acknowledgment that we received your 
comments, please include a self- 
addressed, stamped envelope or 
postcard or print the acknowledgement 
page that appears after submitting 
comments on-line. 

Privacy Act: Anyone may search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or of the person signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 

You may review the DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(65 FR 19476). This information is also 
available at http://Docketinfo.dot.gov. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Mary D. Gunnels, Director, Medical 
Programs, (202) 366–4001, 
fmcsamedical@dot.gov, FMCSA, 
Department of Transportation, 1200 
New Jersey Avenue, SE., Room W64– 
224, Washington, DC 20590–0001. 
Office hours are from 8:30 a.m. to 5 
p.m., Monday through Friday, except 
Federal holidays. 

Information on Services for Individuals 
With Disabilities 

For information on facilities or 
services for individuals with disabilities 
or to request special assistance at the 

meeting, contact Jennifer Musick at 
703–998–0189 ext. 237. 
SUPPLEMENTARY INFORMATION: The 
preliminary agenda for the meeting 
includes: 
0900–0915 Call to Order, Introduction 

and Agenda Review. 
0915–0930 Special Presentation to the 

Medical Review Board. 
0930–1000 Stroke and Commercial 

Motor Vehicle (CMV) Driver Safety 
Evidence Report. 

1000–1030 Stroke and CMV Driver 
Safety Medical Expert 
Recommendations. 

1030–1045 Public Comment to the 
Medical Review Board. 

1045–1145 MRB Deliberations on 
Stroke and CMV Driver Safety. 

1145 Call to Adjourn. 

Background 

The U.S. Secretary of Transportation 
announced on March 7, 2006, the five 
medical experts who serve on FMCSA’s 
Medical Review Board (MRB). Section 
4116 of the Safe, Accountable, Flexible, 
Efficient Transportation Equity Act: A 
Legacy for Users (SAFETEA–LU, Pub. L. 
109–59) requires the Secretary of 
Transportation with the advice of the 
MRB to ‘‘establish, review, and revise 
medical standards for operators of 
Commercial Motor Vehicles (CMVs) that 
will ensure that the physical condition 
of operators is adequate to enable them 
operate the vehicles safely.’’ FMCSA is 
planning updates to the physical 
qualification regulations of CMV 
drivers, and the MRB will provide the 
necessary science-based guidance to 
establish realistic and responsible 
medical standards. 

The MRB operates in accordance with 
the Federal Advisory Committee Act 
(FACA) as announced in the Federal 
Register (70 FR 57642, October 3, 2005). 
The MRB is charged initially with the 
review of all current FMCSA medical 
standards (49 CFR 391.41), as well as 
making recommendations for new 
science-based standards and guidelines 
to ensure that drivers operating CMVs in 
interstate commerce, as defined in CFR 
390.5, are physically capable of doing 
so. 

Meeting Participation 

Attendance is open to the interested 
public, including medical examiners, 
motor carriers, drivers, and 
representatives of medical and scientific 
associations. Written comments for this 
MRB meeting will also be accepted 
beginning on December 2, 2008, and 

continuing until January 26, 2008, and 
should include the docket ID that is 
listed in the ADDRESSES section. 

During the MRB meeting (1030–1045), 
oral comments may be limited 
depending on how many persons wish 
to comment; and will be accepted on a 
first come, first serve basis as requestors 
register at the meeting. The comments 
must directly address relevant medical 
and scientific issues on the MRB 
meeting agenda. For more information, 
please view the following Web site: 
http;//www.fmcsa.dot.gov/mrb. 

Issued on: November 24, 2008. 
Larry W. Minor, 
Associate Administrator for Policy and 
Program Development. 
[FR Doc. E8–28492 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–EX–P 

DEPARTMENT OF TRANSPORTATION 

Pipeline and Hazardous Materials 
Safety Administration 

[Docket No. PHMSA–2008–0018 (Notice No. 
08–7)] 

Information Collection Activity Under 
OMB Review 

AGENCY: Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA), DOT. 
ACTION: Notice and request for 
comments. 

SUMMARY: This notice revises 
mathematical calculations of the total 
annual burden hours for OMB Control 
No. 2137–0022, indicated under the 
SUPPLEMENTARY INFORMATION section of 
the Docket No. PHMSA–2008–0018 
(Notice 08–1) Information Collection 
Activities Under OMB Review; 2008 
Renewals, published in the Federal 
Register on February 13, 2008 (73 FR 
8400). In compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces that the Information 
Collection Request (ICR) abstracted 
below will be forwarded to the Office of 
Management and Budget (OMB) for 
review and comments. The ICR 
describes the nature of the information 
collection and the expected burden. 
DATES: Interested persons are invited to 
submit comments on or before January 
2, 2009. 
ADDRESSES: Send comments regarding 
the burden estimate, including 
suggestions for reducing the burden, to 
the Office of Management and Budget 
(OMB), Attention: Desk Officer for 
PHMSA, 725 17th Street, NW., 
Washington, DC 20503. Comments are 
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invited on: Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Department, including 
whether the information will have 
practical utility; the accuracy of the 
Department’s estimate of the burden of 
the proposed information collection; 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
A comment to OMB is most effective if 
OMB receives it within 30 days of 
publication. 
FOR FURTHER INFORMATION CONTACT: 
Deborah Boothe or T. Glenn Foster, U.S. 
Department of Transportation, Office of 
Hazardous Materials Standards (PHH– 
11), Pipeline and Hazardous Materials 
Safety Administration, 1200 New Jersey 
Avenue, SE., East Building, 2nd Floor, 
Washington, DC 20590–0001, 
Telephone (202) 366–8553. 
SUPPLEMENTARY INFORMATION: Section 
1320.8(d), Title 5, Code of Federal 
Regulations requires PHMSA to provide 
interested members of the public and 
affected agencies an opportunity to 
comment on information collection and 
recordkeeping requests. This notice 
identifies information collection 
requests that PHMSA will be submitting 
to OMB for renewal and extension. 
These information collections are 
contained in 49 CFR parts 110 and 130 
and the Hazardous Materials 
Regulations (HMR; 49 CFR parts 171– 
180). PHMSA has revised burden 
estimates, where appropriate, to reflect 
current reporting levels or adjustments 
based on changes in proposed or final 
rules published since the information 
collections were last approved. The 
following information is provided for 
each information collection: (1) Title of 
the information collection, including 
former title if a change is being made; 
(2) OMB control number; (3) abstract of 
the information collection activity; (4) 
description of affected public; (5) 
estimate of total annual reporting and 
recordkeeping burden; and (6) 
frequency of collection. PHMSA will 
request a three-year term of approval for 
each information collection activity and, 
when approved by OMB, publish notice 
of the approval in the Federal Register. 

PHMSA requests comments on the 
following information collection: 

Title: Testing, Inspection and Marking 
Requirements for Cylinders. 

OMB Control Number: 2137–0022. 
Type of Request: Extension of a 

currently approved information 
collection. 

Abstract: Requirements in § 173.301 
for qualification, maintenance and use 
of cylinders require that cylinders be 
periodically inspected and retested to 
ensure continuing compliance with 
packaging standards. Information 
collection requirements address 
registration of retesters and marking of 
cylinders by retesters with their 
identification number and retest date 
following conduct of tests. Records 
showing the results of inspections and 
retests must be kept by the cylinder 
owner or designated agent until 
expiration of the retest period or until 
the cylinder is reinspected or retested, 
whichever occurs first. These 
requirements are intended to ensure that 
retesters have the qualifications to 
perform tests and to identify to cylinder 
fillers and users that cylinders are 
qualified for continuing use. 
Information collection requirements in 
§ 173.303 require that fillers of acetylene 
cylinders keep, for at least 30 days, a 
daily record of the representative 
pressure to which cylinders are filled. 

Affected Public: Fillers, owners, users 
and retesters of reusable cylinders. 

Recordkeeping: 
Estimated Number of Respondents: 

139,352. 
Estimated Number of Responses: 

153,287. 
Estimated Annual Burden Hours: 

171,462. 
Frequency of Collection: On occasion. 
PHMSA specifically requests 

comments on the information 
collection. Please direct your request for 
a copy of this information collection to 
Deborah Boothe or T. Glenn Foster, U.S. 
Department of Transportation, Office of 
Hazardous Materials Standards (PHH– 
11), Pipeline and Hazardous Materials 
Safety Administration, 1200 New Jersey 
Avenue, SE., East Building, 2nd Floor, 
Washington, DC 20590–0001, 
Telephone (202) 366–8553. 

Issued in Washington, DC on November 24, 
2008. 
Edward T. Mazzullo, 
Director, Office of Hazardous Materials 
Standards. 
[FR Doc. E8–28565 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–60–P 

DEPARTMENT OF TRANSPORTATION 

Pipeline and Hazardous Materials 
Safety Administration 

Office of Hazardous Materials Safety; 
Notice of Delays in Processing of 
Special Permits Applications 

AGENCY: Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA), DOT. 

ACTION: List of Applications Delayed 
more than 180 days. 

SUMMARY: In accordance with the 
requirements of 49 U.S.C. 5117(c), 
PHMSA is publishing the following list 
of special permit applications that have 
been in process for 180 days or more. 
The reason(s) for delay and the expected 
completion date for action on each 
application is provided in association 
with each identified application. 

FOR FURTHER INFORMATION CONTACT: 
Delmer F. Billings, Director, Office of 
Hazardous Materials Special Permits 
and Approvals, Pipeline and Hazardous 
Materials Safety Administration, U.S. 
Department of Transportation, East 
Building, PHH–30, 1200 New Jersey 
Avenue Southeast, Washington, DC 
20590–0001, (202) 366–4535. 

Key to ‘‘Reason for Delay’’ 

1. Awaiting additional information 
from applicant. 

2. Extensive public comment under 
review. 

3. Application is technically complex 
and is of significant impact or 
precedent-setting and requires extensive 
analysis. 

4. Staff review delayed by other 
priority issues or volume of special 
permit applications. 

Meaning of Application Number 
Suffixes 

N—New application. 
M—Modification request. 
PM—Party to application with 

modification request. 

Issued in Washington, DC, on November 
21, 2008. 

Delmer F Billings, 
Director, Office of Hazardous Materials, 
Special Permits and Approvals. 
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1 Regarding this last factor, petitioner also cites 
the Board’s holding in New York City Economic 
Development Corporation—Petition for Declaratory 
Order, STB Finance Docket No. 34429 (STB served 
July 15, 2004). 

Application 
No. Applicant 

Rea-
son for 
delay 

Estimated date 
of completion 

Modification to Special Permits 

14167–M ..... Trinityrail, Dallas, TX .................................................................................................................................. 4 12–31–2008 
8723–M ....... Alaska Pacific Powder Company, Anchorage, AK .................................................................................... 1 12–31–2008 

New Special Permit Applications 

14643–N ...... World Airways, Inc., Peachtree City, GA ................................................................................................... 3 11–30–2008 
14668–N ...... Lincoln Composites, Lincoln, NE ............................................................................................................... 1 02–28–2009 
14689–N ...... Trinity Industries, Inc., Dallas, TX .............................................................................................................. 2,3 11–30–2008 

[FR Doc. E8–28399 Filed 12–1–08; 8:45 am] 
BILLING CODE 4910–60–M 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

[STB Finance Docket No. 35181] 

Indiana Rail Road Company—Petition 
for Declaratory Order 

AGENCY: Surface Transportation Board. 
ACTION: Institution of declaratory order 
proceeding; request for comments. 

SUMMARY: In response to a petition filed 
by Indiana Rail Road Company (INRD) 
on October 7, 2008, the Board is 
instituting a declaratory order 
proceeding under 49 U.S.C. 721 and 5 
U.S.C. 554(e). The Board seeks to 
determine whether a track INRD 
proposes to construct from its east-west 
main line at Dugger, IN, to a new coal 
operation south of that main line will be 
a spur track exempt from Board 
approval under 49 U.S.C. 10906 or a 
line of railroad subject to the Board’s 
jurisdiction and requiring Board 
approval under 49 U.S.C. 10901. The 
Board seeks public comment on this 
matter. 

DATES: Comments are due by January 
16, 2009. Replies are due by February 5, 
2009. 
ADDRESSES: Send an original and 10 
copies of any comments, referring to 
STB Finance Docket No. 35181, to: 
Surface Transportation Board, 395 E 
Street, SW., Washington, DC 20423– 
0001. In addition, send one copy of 
comments to INRD’s representative, 
John Broadley, 1054 31st Street NW., 
Suite 200, Washington, DC 20007. 
FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 245–0395. 
[Assistance for the hearing impaired is 
available through the Federal 
Information Relay Service (FIRS) at: 1– 
800–877–8339]. 
SUPPLEMENTARY INFORMATION: INRD’s 
petition for declaratory order concerns 

the proposed construction of a track 
approximately 5 miles long from INRD’s 
east-west main line at Dugger to a new 
coal operation in the coal bearing area 
south of the INRD east-west main line. 
INRD requests that the Board issue a 
decision stating that the proposed track 
will be a ‘‘spur,’’ and thus would be 
exempt from Board regulation pursuant 
to 49 U.S.C. 10906. 

The proposed track, which INRD will 
construct, will serve a coal mining 
operation run by a subsidiary of 
Peabody Energy—the Black Beauty Coal 
Company (collectively, Peabody). The 
track will run west from INRD’s east- 
west main line for approximately one 
mile, then turn south and run almost 
directly to a coal loadout and loop track 
that Peabody will construct to serve the 
new mine, the Farmsburg Mine, Bear 
Run Pit. 

The Board does not exercise licensing 
authority ‘‘over construction, 
acquisition, operation, abandonment, or 
discontinuance of spur * * * tracks.’’ 
49 U.S.C. 10906. The determination of 
whether a particular track segment is a 
‘‘railroad line’’ requiring Board 
authorization under 49 U.S.C. 10901(a), 
or an exempt spur turns on the intended 
use of the track segment. Nicholson v. 
I.C.C., 711 F.2d 364, 368 (DC Cir. 1983), 
cert. denied, 464 U.S. 1056 (1984). 
Exempt spurs are ‘‘commonly 
constructed either to improve the 
facilities required by shippers already 
served by the carrier or to supply the 
facilities to others, who being within the 
same territory and similarly situated are 
entitled to like service from the carrier.’’ 
Texas & Pacific Ry. Co. v. Gulf, 
Colorado & Santa Fe Ry. Co., 270 U.S. 
266, 278 (1926) (Texas & Pacific). In 
contrast, if a railroad constructs tracks 
that extend substantially its line into 
new territory, then the new track is an 
extension subject to Board licensing 
requirements and not an exempt ‘‘spur.’’ 
Id. 

Petitioner asserts that the track 
proposed to be constructed here meets 
the test for spur track set forth in Texas 
& Pacific because the track: (1) Will not 

invade the territory of any other 
railroad, as the closest railroad is a 
CSXT main line track located 
approximately 6.2 miles west of the new 
Peabody coal mine, and (2) will not 
constitute a significant extension of 
INRD’s line into new territory as INRD 
and its predecessors have historically 
served this area through other spurs off 
the existing INRD main lines.1 

INRD further argues that finding this 
track to be an exempt spur would be 
consistent with the Supreme Court’s 
holding in United States v. Idaho, 298 
U.S. 105 (1936) because: (1) The track 
will be built pursuant to an agreement 
with the shipper—Peabody, (2) either 
Peabody or its customers will enter into 
contracts for transportation that will 
make financing possible, (3) the shipper 
to be served by the track, Peabody, will 
provide a large part of the right-of- 
way—4.2 of the approximate 5 miles, (4) 
the proposed track will be stub-ended, 
and (5) the track will serve only one 
shipper. 

Under 5 U.S.C. 554(e), the Board has 
discretionary authority to issue a 
declaratory order to terminate a 
controversy or remove uncertainty. A 
declaratory order proceeding is thus 
instituted in this proceeding to invite 
broad public comment. Any person 
seeking to participate in support of, or 
in opposition to, INRD’s petition may 
submit written comments to the Board 
regarding whether the proposed track is 
a ‘‘spur.’’ 

Board decisions, notices, and filings 
in this and other Board proceedings are 
available on our Web site at http:// 
www.stb.dot.gov. 

Decided: November 25, 2008. 
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By the Board, David M. Konschnik, 
Director, Office of Proceedings. 
Jeff Herzig, 
Clearance Clerk. 
[FR Doc. E8–28460 Filed 12–1–08; 8:45 am] 
BILLING CODE 4915–01–P 

DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

Unblocking of Specially Designated 
Narcotics Traffickers Pursuant to 
Executive Order 12978 

AGENCY: Office of Foreign Assets 
Control, Treasury. 
ACTION: Notice. 

SUMMARY: The Treasury Department’s 
Office of Foreign Assets Control 
(‘‘OFAC’’) is publishing the names of 
five individuals whose property and 
interests in property have been 
unblocked pursuant to Executive Order 
12978 of October 21, 1995, Blocking 
Assets and Prohibiting Transactions 
With Significant Narcotics Traffickers. 
DATES: The unblocking and removal 
from OFAC’s ‘‘Specially Designated 
Nationals and Blocked Persons’’ list 
(‘‘SDN list’’) of five individuals 
identified in this notice whose property 
and interests in property were blocked 
pursuant to Executive Order 12978 of 
October 21, 1995, is effective on 
November 25, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Assistant Director, Compliance 
Outreach & Implementation, Office of 
Foreign Assets Control, Department of 
the Treasury, Washington, DC 20220, 
tel.: 202–622–2490. 
SUPPLEMENTARY INFORMATION: 

Electronic and Facsimile Availability 
This document and additional 

information concerning OFAC are 
available from OFAC’s Web site 
(http://www.treas.gov/ofac) or via 
facsimile through a 24-hour fax-on 
demand service, tel.: (202) 622–0077. 

Background 
On October 21, 1995, the President, 

invoking the authority, inter alia, of the 
International Emergency Economic 
Powers Act (50 U.S.C. 1701–1706), 
issued Executive Order 12978 (60 FR 
54579, October 24, 1995) (the ‘‘Order’’). 
In the Order, the President declared a 
national emergency to deal with the 
threat posed by significant foreign 
narcotics traffickers centered in 
Colombia and the harm that they cause 
in the United States and abroad. 

Section 1 of the Order blocks, with 
certain exceptions, all property and 

interests in property that are in the 
United States, or that hereafter come 
within the United States or that are or 
hereafter come within the possession or 
control of United States persons, of: (1) 
The persons listed in an Annex to the 
Order; (2) any foreign person 
determined by the Secretary of 
Treasury, in consultation with the 
Attorney General and Secretary of State: 
(a) To play a significant role in 
international narcotics trafficking 
centered in Colombia; or (b) to 
materially assist in, or provide financial 
or technological support for or goods or 
services in support of, the narcotics 
trafficking activities of persons 
designated in or pursuant to the Order; 
and (3) persons determined by the 
Secretary of the Treasury, in 
consultation with the Attorney General 
and the Secretary of State, to be owned 
or controlled by, or to act for or on 
behalf of, persons designated pursuant 
to the Order. 

On November 25, 2008, the Director 
of OFAC removed from the SDN list five 
individuals listed below, whose 
property and interests in property were 
blocked pursuant to the Order: 

1. ARMERO RIASCOS, Jose Eliecer, 
Carrera 5 No. 8–00, Buenaventura, 
Colombia; c/o INDUSTRIA DE PESCA 
SOBRE EL PACIFICO S.A., 
Buenaventura, Colombia; Cedula No. 
16471549 (Colombia) (individual) 
[SDNT]. 

2. GARCES GARCIA, Carlos, c/o 
SISTEMAS INTEGRALES DEL VALLE 
LTDA., Cali, Colombia; Cedula No. 
14949883 (Colombia); Passport 
14949883 (Colombia) (individual) 
[SDNT]. 

3. PADILLA MEZA, Tulio Roberto, 
c/o SISTEMAS INTEGRALES DEL 
VALLE LTDA., Cali, Colombia; Cedula 
No. 16737603 (Colombia); Passport 
16737603 (Colombia) (individual) 
[SDNT]. 

4. ROA GUTIERREZ, Andres Felipe, 
c/o COLIMEX LTDA., Cali, Colombia; 
c/o DISTRIBUIDORA SANAR DE 
COLOMBIA S.A., Cali, Colombia; c/o 
MEDIA MARKETING E.U., Cali, 
Colombia; c/o SERVICIOS MYRAL E.U., 
Cali, Colombia; c/o SISTEMAS 
INTEGRALES DEL VALLE, LTDA., Cali, 
Colombia; c/o ALERO S.A., Cali, 
Colombia; DOB 14 Mar 1968; Cedula 
No. 16752582 (Colombia); Passport 
16752582 (Colombia) (individual) 
[SDNT]. 

5. ROA MEJIA, Alfredo, c/o 
SISTEMAS INTEGRALES DEL VALLE 
LTDA., Cali, Colombia; c/o ALERO S.A., 
Cali, Colombia; Cedula No. 2439912 
(Colombia); Passport 2439912 
(Colombia) (individual) [SDNT]. 

Dated: November 25, 2008. 
Adam J. Szubin, 
Director, Office of Foreign Assets Control. 
[FR Doc. E8–28516 Filed 12–1–08; 8:45 am] 
BILLING CODE 4811–45–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form 4419 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
4419, Application for Filing Information 
Returns Magnetically/Electronically. 
DATES: Written comments should be 
received on or before February 2, 2009 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Glenn P. Kirkland Internal Revenue 
Service, Room 6512, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to R. Joseph Durbala 
at Internal Revenue Service, Room 6129, 
1111 Constitution Avenue, NW., 
Washington, DC 20224, or at (202) 622– 
3634, or through the Internet at 
RJoseph.Durbala@irs.gov. 

SUPPLEMENTARY INFORMATION: 
Title: Application for Filing 

Information Returns Magnetically/ 
Electronically. 

OMB Number: 1545–0387. 
Form Number: 4419. 
Abstract: Under section 6011(e)(2)(a) 

of the Internal Revenue Code, any 
person, including corporations, 
partnerships, individuals, estates and 
trusts, who are required to file 250 or 
more information returns must file such 
returns magnetically or electronically. 
Payers required to file on magnetic 
media or electronically must complete 
Form 4419 to receive authorization to 
file. 

Current Actions: There are no changes 
being made to the form at this time. 
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Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations, non-profit 
institutions, and Federal, State, local or 
tribal governments. 

Estimated Number of Respondents: 
15,000. 

Estimated Time per Respondent: 26 
minutes. 

Estimated Total Annual Burden 
Hours: 6,500. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. 

Comments are invited on: (a) Whether 
the collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology; 
and (e) estimates of capital or start-up 
costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 14, 2008. 
R. Joseph Durbala, 
IRS Reports Clearance Officer. 
[FR Doc. E8–28511 Filed 12–1–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

[REG–105847–05] 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning an 
existing proposed regulations, REG– 
105847–05, Income Attributable to 
Domestic Production Activities. 
DATES: Written comments should be 
received on or before February 2, 2009 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Glenn P. Kirkland, Internal Revenue 
Service, Room 6129, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the regulations should be 
directed to R. Joseph Durbala at Internal 
Revenue Service, Room 6129, 1111 
Constitution Avenue, NW., Washington, 
DC 20224, or at (202) 622–3634, or 
through the Internet at 
RJoseph.Durbala@irs.gov. 

SUPPLEMENTARY INFORMATION: 
Title: Income Attributable to Domestic 

Production Activities. 
OMB Number: 1545–1966. 
Regulation Project Number: REG– 

105847–05. 
Abstract: The regulations provide 

guidance with respect to section 199, 
which provides a deduction for income 
attributable to domestic production 
activities. A taxpayer receiving certain 
patronage dividends or certain qualified 
per-unit retain allocations from a 
cooperative (to which subchapter T of 
the Internal Revenue Code applies), 
which has manufactured, produced, 
grown, or extracted, in whole or in 
significant part, any agricultural or 
horticultural products, or has marketed 
any agricultural or horticultural 
product, is allowed a deduction under 
section 199. The collection of 
information in the proposed regulations 
involves a written notice mailed by a 
cooperative to its patrons during the 
payment period described in section 
1382 which allows the patrons to claim 
the section 199 deduction. 

Current Actions: There is no change to 
this existing regulation. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
3,000. 

Estimated Time per Respondent: 3 
Hours. 

Estimated Total Annual Burden 
Hours: 9,000. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 14, 2008. 
R. Joseph Durbala, 
IRS Reports Clearance Officer. 
[FR Doc. E8–28512 Filed 12–1–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form 4029 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
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opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
4029, Application for Exemption from 
Social Security and Medicare Taxes and 
Waiver of Benefits. 
DATES: Written comments should be 
received on or before February 2, 2009, 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to R. Joseph Durbala, Internal Revenue 
Service, room 6129, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Carolyn N. Brown 
at Internal Revenue Service, room 6129, 
1111 Constitution Avenue, NW., 
Washington, DC 20224, or at (202) 622– 
6688, or through the Internet at 
(Carolyn.N.Brown@irs.gov). 

SUPPLEMENTARY INFORMATION: 
Title: Application for Exemption from 

Social Security and Medicare Taxes and 
Waiver of Benefits. 

OMB Number: 1545–0064. 
Form Number: 4029. 
Abstract: Form 4029 is used by 

members of recognized religious groups 
to apply for exemption from social 
security and Medicare taxes under 
Internal Revenue Code sections 1402(g) 
and 3127. The information is used to 
approve or deny exemption from social 
security and Medicare taxes. 

Current Actions: Form 4029 was 
revised, adding 2 line items, 3 code 
references and 1,161 words. These 
changes resulted in a program increase 
of 638 hours. The new burden hours are 
3,792. 

Type of Review: Revision of a current 
OMB approval. 

Affected Public: Individuals or 
households. 

Estimated Number of Respondents: 
3,754. 

Estimated Time per Respondent: 1 
hour, 1 min. 

Estimated Total Annual Burden 
Hours: 3,792. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 

revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 20, 2008. 
R. Joseph Durbala, 
IRS Reports Clearance Officer. 
[FR Doc. E8–28513 Filed 12–1–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Rev. Proc 2005–51 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Rev. 
Proc 2005–51, Revenue Procedures 
regarding I.R.C. 6707A(e) and Disclosure 
with the SEC. 
DATES: Written comments should be 
received on or before February 2, 2009 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Glenn P. Kirkland, Internal Revenue 
Service, Room 6516, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to R. Joseph Durbala, 
(202) 622–3634, at Internal Revenue 
Service, Room 6516, 1111 Constitution 
Avenue, NW., Washington, DC 20224, 
or through the Internet at 
RJoseph.Durbala@irs.gov. 

SUPPLEMENTARY INFORMATION: 
Title: Revenue Procedures regarding 

I.R.C. 6707A(e) and Disclosure with the 
SEC. 

OMB Number: 1545–1956. 
Form Number: Rev. Proc. 2005–51. 
Abstract: This revenue procedure 

provides guidance to persons who are 
required to disclose payment of certain 
penalties arising from participation in 
reportable transactions on forms filed 
with the Securities and Exchange 
Commission. 

Current Actions: There is no change 
in the paperwork burden previously 
approved by OMB. This form is being 
submitted for renewal purposes only. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Businesses and other 
for-profit organizations. 

Estimated Number of Respondents: 
859. 

Estimated Time per Respondent: 50 
minutes. 

Estimated Total Annual Burden 
Hours: 430. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 

VerDate Aug<31>2005 20:52 Dec 01, 2008 Jkt 217001 PO 00000 Frm 00148 Fmt 4703 Sfmt 4703 E:\FR\FM\02DEN1.SGM 02DEN1jle
nt

in
i o

n 
P

R
O

D
1P

C
65

 w
ith

 N
O

T
IC

E
S



73388 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Notices 

information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 13, 2008. 
R. Joseph Durbala, 
IRS Reports Clearance Officer. 
[FR Doc. E8–28514 Filed 12–1–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Revenue Procedure 2008– 
60 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning 
Revenue Procedure 2008–60, Election 
Involving the Repeal of the Bonding 
Requirement under § 42(j)(6). 
DATES: Written comments should be 
received on or before February 2, 2009 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Glenn P. Kirkland, Internal Revenue 
Service, room 6129, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to R. Joseph Durbala, 
(202) 622–3634, at Internal Revenue 
Service, room 6129, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the internet at 
RJoseph.Durbala@irs.gov. 

SUPPLEMENTARY INFORMATION: 
Title: Election Involving the Repeal of 

the Bonding Requirement under 
§ 42(j)(6). 

OMB Number: 1545–2120. 
Form Number: Rev. Proc. 2008–60. 
Abstract: The Internal Revenue 

Service is notifying taxpayers how to 
make the election out of the former 
bond requirement of § 42(j)(6) mandated 

by the Housing Assistance Tax Act of 
2008. 

Current Actions: There is no change 
in the paperwork burden previously 
approved by OMB. This form is being 
submitted for renewal purposes only. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals and 
Households, Businesses and other for- 
profit organizations. 

Estimated Number of Respondents: 
7800. 

Estimated Time Per Respondent: 1 
hours. 

Estimated Total Annual Burden 
Hours: 7800. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 14, 2008. 

R. Joseph Durbala, 
IRS Reports Clearance Officer. 
[FR Doc. E8–28515 Filed 12–1–08; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for the TE/GE Compliance 
Check Questionnaires 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning the TE/ 
GE Compliance Check Questionnaires. 
DATES: Written comments should be 
received on or before February 2, 2009 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Glenn P. Kirkland, Internal Revenue 
Service, room 6129, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to R. Joseph Durbala, 
(202) 622–3634, at Internal Revenue 
Service, room 6129, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the Internet at 
RJoseph.Durbala@irs.gov. 

SUPPLEMENTARY INFORMATION: 
Title: TE/GE Compliance Check 

Questionnaires. 
OMB Number: 1545–2071. 
Form Number: Not applicable. 
Abstract: These compliance 

questionnaires are a critical component 
of TE/GE’s comprehensive enforcement 
program. TE/GE uses these 
questionnaires to gain a better 
understanding of the compliance 
behavior of individual segments of the 
tax-exempt community and to identify 
and resolve specific instances of non- 
compliance with the laws and 
regulations governing tax-exempt 
organizations, employee pension plans, 
tax-exempt bonds and governmental 
entities. 

Current Actions: As a result of 
changes in reporting estimates, our 
projected number of respondents has 
increased and the total estimated 3- 
years burden estimates has also 
increased. This form is also being 
submitted for renewal purposes. 
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Type of Review: Revision of a 
currently approved collection. 

Affected Public: Tax Exempt 
organizations, Employee plans, tax 
exempt bonds, or government entities. 

Estimated Number of Respondents: 
9,000. 

Estimated Time Per Respondent: 4 
hours 10 minutes. 

Estimated Total Annual Burden 
Hours: 37,530. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 21, 2008. 

R. Joseph Durbala, 
IRS Reports Clearance Officer. 
[FR Doc. E8–28523 Filed 12–1–08; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for REG–106486–98 (TD 9157– 
Final) 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning REG– 
106486–98 (TD 9157– Final), Guidance 
Regarding the Treatment of Certain 
Contingent Payment Debt Instructions 
with one or more Payments that are 
Denominated in, or Determined by 
Reference to, a Nonfunctional Currency. 
DATES: Written comments should be 
received on or before February 2, 2009 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Glenn P. Kirkland, Internal Revenue 
Service, room 6129, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to R. Joseph Durbala, 
(202) 622–3634, at Internal Revenue 
Service, room 6129, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the Internet at 
RJoseph.Durbala@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Guidance Regarding the 
Treatment of Certain Contingent 
Payment Debt Instructions with one or 
more Payments that are Denominated 
in, or Determined by Reference to, a 
Nonfunctional Currency. 

OMB Number: 1545–1831. 
Form Number: REG–106486–98 (TD 

9157 Final). 
Abstract: This document contains 

final regulations regarding the treatment 
of contingent payment debt instruments 
for which one or more payments are 
denominated in, or determined by 
reference to, a currency other than the 
taxpayer’s functional currency. These 
regulations are necessary because 

current regulations do not provide 
guidance concerning the tax treatment 
of such instruments. The regulations 
affect issuers and holders of such 
instruments. 

Current Actions: There is no change 
in the paperwork burden previously 
approved by OMB. This form is being 
submitted for renewal purposes only. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Businesses and other 
for-profit organizations, Farms. 

Estimated Number of Respondents: 
100. 

Estimated Time Per Respondent: 1 
hour. 

Estimated Total Annual Burden 
Hours: 100. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 21, 2008. 
R. Joseph Durbala, 
IRS Reports Clearance Officer. 
[FR Doc. E8–28524 Filed 12–1–08; 8:45 am] 
BILLING CODE 4830–01–P 
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1 By definition, a ‘‘depository institution’’ is 
insured and includes credit unions. 12 U.S.C. 
461(b)(1)(A)(iv). 

2 A proposed area that is currently designated an 
Empowerment Zone or Enterprise Community 
automatically qualifies as an ‘‘investment area’’; no 
further ‘‘investment area’’ criteria must be met. 12 
U.S.C. 4702(16)(B). Unexpired Empowerment Zones 
and Enterprise Communities are identified at: 
http://www.hud.gov/offices/cpd/ 
economicdevelopment/programs/rc/tour/index.cfm. 
a ‘‘CDFI Worksheet’’ produced as explained infra by 
the ‘‘My CDFI Fund’’ Web site is not a reliable 
source for current Empowerment Zone or Enterprise 
Community designations. 

NATIONAL CREDIT UNION 
ADMINISTRATION 

12 CFR Part 701 

RIN 3133–AD48 

Organization and Operations of 
Federal Credit Unions; Underserved 
Areas (IRPS 08–2) 

AGENCY: National Credit Union 
Administration (NCUA). 
ACTION: Final rule. 

SUMMARY: NCUA is adopting a final rule 
implementing four modifications to its 
Chartering and Field of Membership 
Manual to update and clarify the 
process of approving credit union 
service to ‘‘underserved areas.’’ First, 
the rule clarifies the procedure for 
establishing that an ‘‘underserved area’’ 
qualifies as a local community. Second, 
it makes explicit the process for 
applying the economic distress criteria 
that determine whether an area 
combining multiple geographic units is 
sufficiently ‘‘distressed’’ to qualify as 
‘‘underserved.’’ Third, it updates the 
documentation and clarifies the scope 
requirements for demonstrating that a 
proposed area has ‘‘significant unmet 
needs’’ for loans and financial services. 
Finally, the rule utilizes data provided 
by NCUA on the location of depository 
institution facilities to determine 
whether an area is ‘‘underserved by 
other depository institutions’’ according 
to the presence of their facilities within 
the area. 
DATES: This rule is effective January 2, 
2009. 
FOR FURTHER INFORMATION CONTACT: 
Michael J. McKenna, Deputy General 
Counsel; John K. Ianno, Associate 
General Counsel; or Steven W. 
Widerman, Trial Attorney, Office of 
General Counsel, 1775 Duke Street, 
Alexandria, Virginia 22314, or 
telephone (703) 518–6540. 
SUPPLEMENTARY INFORMATION: In this 
preamble, the version of Chapter 3, 
section III, of the Chartering and Field 
of Membership Manual, entitled 
‘‘Service to Underserved Communities,’’ 
that is presently in effect is referred to 
as ‘‘the existing rule,’’ cited as ‘‘IRPS 
06–1,’’ and located at 71 FR 36667 (June 
28, 2006). The version of Chapter 3, 
section III, as modified in the proposed 
rule is referred to as ‘‘the proposed 
rule,’’ cited as ‘‘Prop. Rule,’’ and located 
at 73 FR 34366 (June 17, 2008). The 
version of Chapter 3, section III, adopted 
in this rule is referred to as ‘‘the final 
rule,’’ cited as ‘‘App. B, Ch. 3, § III.,’’ 
and located in Appendix B infra. 

The rest of the Chartering and Field 
of Membership Manual presently in 

effect (i.e., other than Chapter 3, section 
III) is referred to in the preamble as ‘‘the 
Chartering Manual,’’ cited as ‘‘IRPS 03– 
1,’’ and published in Appendix B to the 
proposed rule, 73 FR at 34371 et seq. 

I. Background 

A. Authority To Serve Underserved 
Areas 

1. Credit Union Membership Access 
Act. In 1998, Congress enacted the 
Credit Union Membership Access Act 
(‘‘CUMAA’’), Public Law 105–219, 112 
Stat. 914 (1998), authorizing the NCUA 
Board to allow multiple common bond 
credit unions to serve members residing 
in ‘‘underserved areas,’’ provided the 
credit union establishes and maintains a 
facility there. 12 U.S.C. 1759(c)(2). For 
an area to be ‘‘underserved,’’ CUMAA 
requires the NCUA Board to determine 
that the area is: (1) A ‘‘local 
community’’ that (2) qualifies as an 
‘‘investment area’’ as defined in the 
Community Development Banking and 
Financial Institutions Act of 1994 
(‘‘CDFI Act’’), id. § 4702(16), and (3) is 
‘‘underserved * * * by other depository 
institutions.’’ 1 Id. § 1759(c)(2)(A). By 
incorporating the CDFI Act’s definition 
of an ‘‘investment area,’’ CUMAA’s 
‘‘underserved area’’ authority also 
incorporated the regulations 
implementing that definition. 

The CDFI Act defines an ‘‘investment 
area’’ as a geographic area that, unless 
it is presently designated an 
Empowerment Zone or Enterprise 
Community,2 ‘‘meets the objective 
criteria of economic distress developed 
by the [Community Development 
Financial Institutions] Fund’’ (‘‘CDFI 
Fund’’ or ‘‘Fund’’) and also ‘‘has 
significant unmet needs for loans or 
equity investments.’’ Id. § 4702(16). By 
regulation, the CDFI Fund adopted a 
definition of ‘‘investment area’’ that 
established ‘‘criteria of economic 
distress’’ and implemented the 
‘‘significant unmet needs’’ criterion. 12 
CFR 1805.201(b)(3)(ii) (2008). The 
regulation dictates that ‘‘[a]n Investment 
Area shall meet specific geographic and 
other criteria’’ prescribed in the CDFI 
Fund’s ‘‘investment area’’ definition. Id. 

§§ 1805.201(b)(3)(i), 1805.104(dd). 
Further, the regulation gives the Fund 
sole discretion to determine whether 
these criteria are fulfilled. Id. 
§ 1805.201(a)(5). 

2. CDFI ‘‘Investment Area’’ Definition. 
Under the CDFI Fund’s distress criteria, 
a proposed ‘‘investment area’s’’ location 
within or outside a designated 
Metropolitan Area (a ‘‘Metro’’ or ‘‘Non- 
Metro’’ area, respectively) determines 
the ‘‘geographic unit(s)’’ into which the 
area must be translated in order to apply 
the economic distress criteria. Id. 
§ 1805.104(ff). For a Metro area, the 
permissible geographic units are limited 
to: A census tract; a block group; and an 
American Indian or Alaskan Native 
area. Id. § 1805.201(b)(3)(ii)(B). For a 
Non-Metro area, the permissible 
geographic units are limited to: ‘‘A 
county (or equivalent area); minor civil 
division that is a unit of local 
government; incorporated place; census 
tract; block numbering area; block 
group; and an American Indian or 
Alaskan Native area.’’ Id. 

The CDFI regulation designates as 
‘‘distressed’’ a proposed area that meets 
the applicable economic distress criteria 
as reported by the most recent decennial 
U.S. Census. Id. § 1805.201(b)(3)(ii)(D). 
How the distress criteria apply in each 
case depends on which geographic units 
are permitted (based on the area’s 
designation as Metro or Non-Metro) and 
whether the area consists of a single 
geographic unit or multiple contiguous 
units. A Metro proposed area consisting 
of a single census tract, for example, 
must meet the distress criterion for 
either unemployment, poverty, or 
median family income. Id. 
§ 1805.201(b)(3)(ii)(D)(1) and (3). A Non- 
Metro proposed area consisting of a 
single county, for example, must meet 
the distress criterion for either 
unemployment, poverty, median family 
income or, if the area is a county, 
population loss or migration loss. Id. 
§ 1805.201(b)(3)(ii)(D)(1), (3), (4) and (5). 

A proposed area consisting of 
multiple contiguous geographic units 
(e.g., adjoining census tracts in a Metro 
area or adjoining counties in a Non- 
Metro area) may combine ‘‘distressed’’ 
and non-‘‘distressed’’ units. However, 
that area must satisfy a population 
threshold requiring the ‘‘distressed’’ 
units—those that ‘‘together meet one of 
the [applicable distress] criteria’’—to 
represent at least 85 percent of the area’s 
total population (‘‘85% population 
threshold’’). Id. 
§ 1805.201(b)(3)(ii)(C)(2). 

Finally, to qualify as an ‘‘investment 
area,’’ the proposed area also must 
‘‘have significant unmet needs for loans 
or equity investments.’’ 12 U.S.C. 
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3 There are two instances in when a credit union 
must provide a full analysis to establish that a 
proposed area is a well-defined ‘‘local community.’’ 

The first is when an area is unable to qualify as a 
community under either the ‘‘single political 
jurisdiction’’ criterion or the multi-jurisdiction/ 
MSA criteria in section V.A.2. The second is when 
the area does qualify as a community under the 
multi-jurisdiction/MSA criteria, but the 
supplemental letter fails to present sufficient 
evidence of community interaction and/or common 
interests. IRPS 03–1, 73 FR at 34385. 

4702(16)(A)(ii). The CDFI regulation 
deems this criterion to be fulfilled when 
‘‘a narrative analysis * * * adequately 
demonstrates a pattern of [such] unmet 
needs’’ within the proposed area. 12 
CFR 1805.201(b)(3)(ii)(E). 

3. Chartering Manual. Following the 
enactment of CUMAA in 1998, NCUA 
revised its Chartering Manual to 
implement its new authority to allow 
service to ‘‘underserved areas.’’ Id. 
§ 701.1 (1999). As then revised, Chapter 
3, section III of the Chartering Manual 
incorporated the statutory definition of 
‘‘underserved area,’’ including the then- 
existing CDFI ‘‘distress’’ criteria and the 
CUMAA criterion requiring the area to 
be ‘‘underserved by other depository 
institutions.’’ 63 FR 71998 (December 
30, 1998). In the event of periodic 
revisions to the then-existing distress 
criteria, the Chartering Manual 
incorporated by reference revised or 
additional criteria that the CDFI Fund 
might adopt in the future. 67 FR 20013, 
20017 (April 24, 2002). 

B. Comments on Proposed Rule 

The NCUA Board published its 
proposed rule (Interpretive Ruling and 
Policy Statement 08–2) updating and 
clarifying the process for approving 
service to ‘‘underserved areas,’’ with a 
60-day comment period that closed on 
August 18, 2008. 73 FR 34366. NCUA 
received comments from 23 commenters 
in response to the proposed rule—nine 
were federally-chartered credit unions, 
two were state-chartered credit unions, 
eight were state credit union leagues, 
two were credit union industry trade 
associations, and two were banking 
industry trade associations. The 
comments from credit union industry 
participants were opposed to the 
proposed rule, while comments from 
banking industry trade associations 
supported it. The comments on the 
proposed rule are addressed below. 

II. Discussion of Comments on 
Proposed Rule 

A. Local Community 

1. ‘‘Local Community’’ Prerequisite. 
To be eligible for approval as an 
‘‘underserved area,’’ the rule requires a 
proposed area to qualify as a ‘‘local 
community, neighborhood or rural 
district’’ (‘‘local community’’). IRPS 06– 
1, 71 FR at 36670–36671. The proposed 
rule clarified, but did not alter, this 
requirement. It simply incorporated by 
reference the sections of the Chartering 
Manual (Ch. 2, sections V.A.1. and 
V.A.2.) where the existing ‘‘local 
community’’ criteria are located, 
replacing the rule’s summary of those 

criteria. Prop. Rule, 73 FR at 34385, 
34388. 

Clarification of the ‘‘local 
community’’ prerequisite generated nine 
comments. The commenters insisted 
that interaction among residents of a 
proposed area is irrelevant to whether 
an area is ‘‘underserved’’ and, in fact, 
undermines the ‘‘underserved’’ concept; 
that being ‘‘underserved’’ in and of itself 
is evidence of sufficient interaction to 
bind the residents together as a ‘‘local 
community’’; and that meeting the CDFI 
definition of an ‘‘investment area’’ 
establishes that an area is a ‘‘local 
community.’’ One commenter claimed 
that there is ‘‘neither a requirement in 
the statutes, nor in NCUA regulations’’ 
that an area must be a ‘‘local 
community.’’ The gist of these 
comments is that an area otherwise 
qualifying as ‘‘underserved’’ should not 
be subject to the ‘‘local community’’ 
definition that applies to a community 
charter. 

What these comments overlook is that 
CUMAA expressly imposes the ‘‘local 
community’’ requirement as an 
independent criterion for approval as 
‘‘underserved.’’ CUMAA authorizes a 
multiple common bond credit union to 
include in its field of membership 
(‘‘FOM’’) ‘‘any person within a local, 
community, neighborhood or rural 
district if—(A) the Board determines 
that the local, community, 
neighborhood or rural district’’ 
otherwise meets CUMAA’s definition of 
an ‘‘underserved area.’’ 12 U.S.C. 
1759(c)(2)(A) (emphasis added). The 
final rule affirms this long-standing 
statutory requirement, modifying it only 
to incorporate by reference the ‘‘local 
community’’ criteria set forth in the 
Chartering Manual’s chapter on 
community chartering. App. B, Ch. 3, 
§ III.B.1. 

2. Supplemental Letter. Under the 
Chartering Manual’s chapter on 
community chartering, among the ways 
an area may qualify as a ‘‘local 
community’’ is if it either consists of 
multiple political jurisdictions with a 
total population of 500,000 or less, or is 
located within a Metropolitan Statistical 
Area (‘‘MSA’’) that has a population of 
1 million or less (in either case a ‘‘multi- 
jurisdiction/MSA community’’). IRPS 
03–1, 73 FR at 34385. In such cases, the 
chapter on community chartering 
requires a credit union to submit a 
supplemental letter ‘‘describing how the 
area meets the standards for community 
interaction and/or common interests’’ 
within the proposed area.3 Id. In 

contrast, the Chartering Manual’s 
chapter on ‘‘underserved areas’’ does 
not require an equivalent letter to 
establish that a proposed area is a multi- 
jurisdiction/MSA community. IRPS 06– 
1, 71 FR at 36670–36671. 

The supplemental letter’s purpose is 
to reinforce the ‘‘local community’’ 
criterion with qualitative evidence of 
interaction and common interests 
within the community. The proposed 
rule invited public comment on whether 
the letter is needed at all to fortify a 
multi-jurisdiction/MSA community in 
either the community chartering or 
‘‘underserved area’’ contexts. Prop. 
Rule, 73 FR at 3467. The invitation to 
comment on the supplemental letter 
requirement attracted eleven 
comments—those who oppose the 
requirement in either context, and those 
who oppose extending it to proposed 
‘‘underserved areas.’’ Among those who 
oppose the letter altogether, several 
commenters felt that it was 
unnecessarily burdensome, insisting 
that NCUA should assume 
responsibility for assembling qualitative 
evidence of interaction and common 
interests to support the multi- 
jurisdiction/MSA community. Another 
commenter pronounced the 
supplemental letter requirement 
redundant because it demands proof of 
what already is seemingly presumed, 
making the presumption conditional 
and thus not truly a presumption. 

Among those who commented that 
‘‘underserved areas’’ should remain 
exempt from the supplemental letter 
requirement, nearly all objected that it 
would be unnecessarily burdensome to 
comply. For that reason, one commenter 
suggested making the requirement 
optional for ‘‘underserved areas.’’ 
Another insisted that ensuring 
consistency with community charters 
does not justify burdening ‘‘underserved 
areas’’ that qualify as multi-jurisdiction/ 
MSA communities. Yet another 
predicted that equalizing the burden 
between community charters and 
‘‘underserved areas’’ would encourage 
credit unions to choose conversion to a 
community charter over adding an 
‘‘underserved area.’’ Concerned 
primarily with uniformity, one 
commenter recommended an all-or- 
none approach: Either require the 
supplemental letter for multi- 
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4 It is not necessarily true that conforming the 
boundaries of a proposed area to census tracts will 
result in fewer and smaller approvals. For example, 
a credit union recently added an ‘‘underserved 
area’’ comprising a large part of Los Angeles 
County, CA, which when conformed to census 
tracts, qualified as distressed under population 
threshold. 

5 To ensure consistency with the CDFI Fund’s 
distress criteria, which are measured according to 
the most recent decennial Census, the final rule 
relies solely on the MSA designations that 
correspond to the same decennial census, rather 
than on the Office of Management and Budget’s 
updated annual designations. For MSA 
designations that correspond to the 2000 decennial 
Census, see ‘‘Metropolitan Areas and Components, 
1999, with FIPS Codes’’ (6/30/99 revised 1/28/02) 
at: http://www.census.gov/population/estimates/ 
metro-city/99mfips.txt. 

jurisdiction/MSA communities in both 
the community charter and 
‘‘underserved area’’ contexts or require 
it in neither. These objections raised the 
issue of whether the burden of 
submitting a supplemental letter is 
justified to support the approval of a 
multi-jurisdiction/MSA community as 
‘‘underserved.’’ 

CUMAA imposes the ‘‘local 
community’’ criterion on community 
charters and ‘‘underserved areas’’ alike, 
but in fact there is a distinction between 
them that makes a difference. As a 
commenter correctly pointed out, with a 
community charter, the ‘‘local 
community’’ is the essential criterion of 
the common bond among all of the 
credit union’s members. It signifies a 
level of interaction and/or common 
interests sufficient to sustain the 
viability of the credit union itself. In 
contrast, the ‘‘local community’’ 
comprising an ‘‘underserved area’’ is an 
accessory to an already viable credit 
union whose FOM is based entirely on 
a pre-existing multiple group common 
bond. 

This distinction highlights a 
meaningful difference in scope and 
significance between the ‘‘local 
community’’ that comprises a 
community credit union’s whole FOM, 
and the ‘‘local community’’ that 
represents only a segment of a multiple 
group credit union’s FOM—its 
‘‘underserved area.’’ The differing role 
of a ‘‘local community’’ in each context 
has convinced the Board that the 
demand for qualitative proof to meet the 
‘‘local community’’ criterion is greater 
for a community charter than for an 
‘‘underserved area.’’ For that reason, the 
final rule preserves the existing rule’s 
exemption of a proposed ‘‘underserved 
area’’ from the requirement to submit a 
supplemental letter explaining 
interaction and common interests 
within a multi-jurisdiction/MSA 
community. App. B, Ch. 3, § III.B.1. 

B. Economic Distress Criteria 
1. Geographic Units. The rule implies, 

but does not expressly indicate, that the 
CDFI Fund’s geographic unit(s) and 
85% population threshold apply when 
implementing the economic distress 
criteria. As the proposed rule explains, 
there is a fundamental incompatibility 
between an ‘‘underserved area’’ and a 
CDFI ‘‘investment area.’’ Prop. Rule, 73 
FR at 34367. A proposed ‘‘underserved 
area’’ comes to the CDFI Fund’s 
economic distress criteria already pre- 
packaged in its own ‘‘geographic 
unit’’—a single, well defined ‘‘local 
community’’ consisting of a single 
jurisdiction or integrating multiple 
contiguous jurisdictions—whereas an 

‘‘investment area’’ is not similarly pre- 
defined. 65 FR 37065, 37072, 37082 
(June 13, 2000). This suggests that it 
would be redundant to dissolve a single, 
already well-defined ‘‘local community’’ 
into the applicable CDFI-designated 
geographic unit(s), thus implicating a 
population threshold, to determine 
whether the community is sufficiently 
‘‘distressed.’’ 

For these reasons, the Board is 
concerned that the existing rule is not 
explicit enough to ensure that the 
prescribed geographic unit(s) and 
population threshold are implemented 
when applying the distress criteria to a 
proposed area. IRPS 06–1, 71 FR at 
36670–36671. Further, in the decade 
since CUMAA, convenient on-line 
access to relevant data has considerably 
simplified the task of translating an 
‘‘underserved area’’ into the geographic 
units the CDFI Fund prescribes for 
applying the economic distress criteria 
that define an ‘‘investment area.’’ 

The proposed rule addressed this 
concern by updating and clarifying the 
Chartering Manual in two significant 
respects to explicitly reflect the CDFI 
Fund’s ‘‘investment area’’ definition. 
For purposes of the economic distress 
criteria, the proposed rule expressly 
required that a proposed area must 
conform to the geographic unit(s) 
prescribed by CDFI, and that an area 
combining ‘‘distressed’’ and non- 
‘‘distressed’’ geographic units must 
comply with the 85% population 
threshold. 

NCUA received thirteen comments 
opposing the requirement to conform a 
proposed area into CDFI-prescribed 
geographic units. Most stated for one 
reason or another that a ‘‘local 
community’s’’ own geographic and 
political boundaries should trump the 
CDFI-designated geographic units. Other 
commenters noted that the geographic 
unit(s) and population threshold 
requirements do not apply to 
‘‘underserved areas’’ in the first place. 
One commenter stated that ‘‘the 
language in [CUMAA] directs [NCUA] to 
use the community as the geographic 
basis for determining whether an 
underserved area exists.’’ Another 
commenter felt that census tracts are an 
impractical measure because residents 
typically cannot identify what census 
tract each resides in, and credit unions 
typically do not market their products 
and services according to tract 
boundaries. Yet another commenter 
confirmed that credit unions uniformly 
develop their business plans according 
to geographic and political boundaries, 
not census tract boundaries. One 
commenter predicted that conforming 
proposed areas to census tracts will 

result in fewer and smaller 
‘‘underserved area’’ approvals.4 Nearly 
all of the commenters’ criticism 
addressed the use of census tracts. 
Recognizing that ‘‘underserved areas’’ 
typically comprise an entire city or 
county located within an MSA, the 
consensus of commenters advocated 
that such a whole city or county should 
be treated as a single geographic unit for 
purposes assessing whether a proposed 
area is ‘‘distressed.’’ 

NCUA received four comments 
opposing the imposition of the 85% 
population threshold on a proposed area 
combining ‘‘distressed’’ and non- 
‘‘distressed’’ units. One dismissed the 
population threshold as a ‘‘technical 
correction,’’ while another objected that 
it departs from the notion that a 
proposed ‘‘underserved area’’ already is 
a single entity. To enhance the 
‘‘distressed’’ population, a credit union 
trade association proposed counting not 
only the residents of the ‘‘distressed’’ 
units, but also the people who work, 
worship or go to school there, even 
though the CDFI Fund limits a unit’s 
population to its ‘‘residents.’’ 12 CFR 
1805.201(b)(ii)(C)(2). Another 
commenter believed the population 
threshold does not go far enough, and 
would require each and every 
geographic unit within a proposed area 
to be ‘‘distressed,’’ even though the 85% 
population threshold allows some 
entirely non-‘‘distressed’’ units among a 
group of contiguous units. Id. 

Notwithstanding the comments, the 
final rule is explicit in requiring a 
proposed area to conform to the 
geographic unit(s) prescribed by CDFI 
according to whether an area is located 
within or outside a Metro area. Id. 
§ 1805.104(ff). For this purpose, the rule 
follows the CDFI Fund’s practice of 
deeming a proposed area located in a 
designated MSA5 to be within a Metro 
area, and vice versa. App. B, Ch. 3, 
§ III.B.2.a. The rule then prescribes the 
corresponding applicable CDFI 
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6 The ‘‘My CDFI Fund’’ Web site’s ‘‘Information 
and Mapping System’’ (‘‘CIMS’’) is available at: 
https://www.cdfifund.gov/myCDFI/Organization/ 
Mapping/Mapping.asp The ‘‘Welcome to CIMS’’ 
page explains the options for identifying ‘‘CDFI 
Investment Areas’’ and a ‘‘Mapping System 
Overview and Tutorial.’’ The ‘‘My CDFI Fund’’ Web 
site is accessible to registered users through an 
organizational account holder. For instructions on 
how to become a registered user, see http:// 
www.ncarea.gov/CreditUnionDevelopment// 
Underserved/underserved.html. Under the 
‘‘Expanding into Investment Areas’’ section is a link 
entitled ‘‘Instructions to Use the CDFI Web site.’’ 

7 Typically, there is an 18-month lag between the 
taking of a decennial U.S. Census and the 
publication of the results. Thus, for example, the 
results of the 2000 census became available when 
published in 2002 and will remain the most recent 
census until the results of the 2010 census are 
published. 

8 The ‘‘My CDFI Fund’’ Web site apparently does 
not compare a geographic unit’s MFI against the 
national MFI for Metro Areas and Non-Metro Areas, 
as the case may be, which is a prescribed 
alternative. 12 CFR 1805.201(b)(ii)(D)(2). The CDFI 
Fund is working to fix this flaw, but in the 
meantime a credit union can compare a unit’s MFI 
against the national MFI as determined by the U.S. 
Census to determine if that changes the area’s initial 
non-‘‘distressed’’ result. Current national MFI data 
is available from the U.S. Census at: http:// 
censtats.census.gov/pub/Profiles.shtml. (Enter ‘‘U.S. 
Summary’’ and then ‘‘metro’’). 

9 The ‘‘My CDFI Fund’’ Web site implies that it 
determines whether a proposed area ‘‘qualifies as 
an investment area.’’ It does not. The Web site 
determines only whether a proposed area’s 
geographic units are ‘‘distressed.’’ An applicant still 
must independently demonstrate the proposed 
area’s ‘‘significant unmet needs for loans,’’ etc., in 
order to qualify as an ‘‘investment area.’’ 

10 The financial services credit unions are 
authorized to offer are drawn from the CDFI Fund’s 
definition of ‘‘financial services’’ that institutions 
generally offer. 12 CFR 1805.104(v). To these 
financial services, the Fund also added certain 
‘‘financial products’’ that, except for loans, credit 
unions do not offer to their members. Id. 
§ 1805.104(u) (2008). 

geographic units—‘‘Metro units’’ when a 
proposed area is located within an 
MSA, and ‘‘Non-Metro units’’ when the 
area is located outside an MSA. 12 CFR 
1805.201(b)(3)(ii)(B). 

A proposed area that is partly within 
and partly outside an MSA (i.e., 
straddles an MSA’s boundary) is 
deemed to be entirely within a Metro 
area because the corresponding 
geographic units include ones that are 
permissible for areas located either 
within or outside an MSA (e.g., a census 
tract). Further, regardless of its location, 
a proposed area must be comprised 
entirely of whole geographic units of 
single kind; it cannot have fractional 
units (e.g., half of a census tract or half 
of a county). To avoid fractional units, 
the proposed area should be conformed 
to the next smallest applicable 
geographic unit (e.g., block groups). 

In the case of a proposed area 
consisting of multiple contiguous 
geographic units (e.g., a group of 
adjoining census tracts inside an MSA 
or a group of adjoining counties outside 
an MSA), the final rule expressly 
imposes the 85% population threshold. 
Id. Thus, when a proposed area 
combines ‘‘distressed’’ and non- 
‘‘distressed’’ geographic units, the 
‘‘distressed’’ units must represent at 
least 85 percent of the area’s total 
population. Id. § 1805.201(b)(3)(ii)(C)(2) 
(2008). The final rule follows the CDFI 
Fund’s practice of allowing each 
‘‘distressed’’ unit within a group to 
qualify as such under any one of the 
criteria; they do not all have to qualify 
under the same criterion. App. B, Ch. 3, 
§ III.B.2.a. 

2. CDFI Fund Web site. The rule is 
designed to work in coordination with 
the CDFI Fund’s ‘‘My CDFI Fund’’ Web 
site—an invaluable resource for 
determining whether a proposed area is 
‘‘distressed.’’ The Web site is equipped 
to analyze the most commonly used 
geographic units: A census tract, a 
county or an independent city (which is 
treated as equivalent to a county).6 The 
‘‘My CDFI Fund’’ Web site’s 
‘‘Information and Mapping System’’ 
feature allows the user to select and 
enter geographic units that it then 

analyzes, individually and as a single 
proposed area, using the most recent 
decennial Census data.7 The results are 
displayed on a comprehensive 
‘‘Investment Area/Hot Zone Worksheet’’ 
(‘‘CDFI Worksheet’’). 

The CDFI Worksheet shows whether 
an individual geographic unit is located 
within an MSA; its total population; its 
poverty rate; the percent of benchmark 
MFI; 8 the unemployment rate; and most 
importantly, whether in the end the unit 
qualifies as ‘‘distressed.’’ 9 For a 
proposed area that combines contiguous 
‘‘distressed’’ and non-‘‘distressed’’ 
units, the CDFI Worksheet applies the 
85% population threshold to determine 
if the area’s population is sufficiently 
represented in the ‘‘distressed’’ units 
(which the decennial Census itself does 
not do), determines that the combined 
units are contiguous, and shows the 
tract-by-tract population. Compared to 
manually downloading census data, the 
‘‘My CDFI Fund’’ Web site’s analysis of 
census tracts and counties is a more 
expeditious way to establish that a 
proposed area is sufficiently 
‘‘distressed,’’ thus conserving credit 
union resources. 

C. Significant Unmet Needs for Loans or 
Financial Services 

In addition to determining that a 
proposed area is ‘‘distressed,’’ the CDFI 
Act’s definition of an ‘‘investment area’’ 
requires the area to have ‘‘significant 
unmet needs for loans or equity 
investments.’’ 12 U.S.C. 4702(16)(A)(ii). 
To meet this criterion, the CDFI Fund 
requires ‘‘a narrative analysis * * * 
adequately demonstrat[ing] a pattern of 
unmet needs’’ for financial products and 
services within the proposed area. 12 
CFR 1805.201(b)(3)(ii)(E). Further, the 

Fund retains sole discretion to 
determine whether this criterion is met. 
Id. § 1805.201(a)(5). 

The existing rule addresses this 
requirement through the business plan 
that must be developed by a credit 
union seeking to add an ‘‘underserved 
area.’’ The business plan must ‘‘identify 
the credit and depository needs of the 
community and detail how the credit 
union plans to serve those needs.’’ IRPS 
06–1, 71 FR at 36671. To ensure a sound 
record, the proposed rule followed the 
CDFI Fund’s practice of requiring a 
credit union to submit a one-page 
‘‘narrative statement’’ demonstrating a 
pattern of ‘‘significant unmet needs’’ in 
the proposed area for one or more of the 
following financial products and 
services that credit unions are 
authorized to offer: Checking accounts, 
savings accounts, check cashing, money 
orders, certified checks, automated 
teller machines, deposit taking, safe 
deposit box services, and similar 
services (‘‘authorized credit union 
services’’).10 Prop. Rule, 73 FR at 34389. 

To support the narrative statement, 
the proposed rule required relevant, 
objective statistical data and allowed 
objective testimonial evidence. The 
proposed rule then required the 
business plan to ‘‘explain how the credit 
union plans to fulfill the unmet needs 
for loans and credit union services 
identified in its Narrative Statement.’’ 
Id. Commenters were invited to indicate 
whether the narrative statement should 
be integrated into the business plan a 
credit union is already required to 
submit, and to identify statistical data 
that would help to establish unmet 
needs for loans and authorized credit 
union services. 

NCUA received fourteen comments 
addressing the proposal to require a 
narrative statement on ‘‘significant 
unmet needs.’’ Nearly all of the 
commenters felt the narrative statement 
was redundant of the CDFI distress 
criteria, contending that by definition a 
‘‘distressed’’ area must have ‘‘significant 
unmet needs’’ for loans and financial 
services. They believed the requirement 
would be a costly, burdensome 
duplication of effort. The information to 
establish ‘‘significant unmet needs,’’ the 
commenters further maintained, is too 
difficult to find, too subjective to 
quantify, too difficult to organize by 
census tracts, and too difficult to 
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document other than by what one 
characterized as ‘‘documents on 
steroids.’’ 

To alleviate these difficulties, the 
commenters urged NCUA to specify the 
information that would establish 
‘‘significant unmet needs,’’ to specify 
how and where to find it, to put it on 
the NCUA Web site, and to suggest what 
kind of testimonial evidence would 
support it. Alternatively, some 
commenters advocated that the 
narrative statement either should be 
made optional or NCUA itself should 
assume responsibility for documenting 
an area’s ‘‘significant unmet needs.’’ 
Two commenters challenged the 
substance of the requirement. One 
observed that the availability of 
financial services within an area doesn’t 
establish that they are accessible to all 
residents. The other believed that only 
a comprehensive ‘‘broad-based study’’ 
of all financial services would suffice to 
establish ‘significant unmet needs’ 
within a proposed area. Finally, the 
commenters were split on the question 
whether the narrative statement should 
stand alone or be included in the 
business plan for the proposed area. 

As noted in the proposed rule, 73 FR 
at 34389, the CDFI Fund itself accepts 
a one-page narrative statement 
describing the significant unmet capital 
or financial services within a proposed 
area. ‘‘CDFI Certification Application’’ 
(June 2007) at 11. The analysis must be 
supported by relevant, objective reasons 
or statistical data. There are no 
definitive standards of evaluation; the 
statements are evaluated on a case-by- 
case basis. 

Neither the ‘‘distress’’ criterion nor 
the ‘‘significant unmet needs’’ criterion 
can be interpreted as redundant of the 
other because both criteria are set forth 
independently within the CDFI Act’s 
‘‘investment area’’ definition. 12 U.S.C. 
4702(16)(A). The existing requirement 
that the business plan ‘‘identify the 

credit and depository needs of the 
community and detail how the credit 
union plans to serve those needs’’ (IRPS 
06–1, 71 FR at 36671) is the functional 
equivalent of ‘‘demonstrating a pattern 
of ‘significant unmet needs’ for one or 
more [authorized credit union 
services],’’ as the proposed rule would 
require. Prop. Rule, 73 FR at 34389. For 
this reason, the existing ‘‘credit and 
depository needs’’ standard is a 
legitimate measure of ‘‘significant 
unmet needs,’’ provided it addresses 
authorized credit union services. 

Upon consideration of the comments 
and further inquiry into the CDFI 
Fund’s practices regarding fulfillment of 
the ‘‘significant unmet needs’’ criterion, 
the final rule modifies the proposed 
narrative statement requirement in the 
following respects. First, a credit union 
may meet the ‘‘significant unmet needs’’ 
criterion by fulfilling the existing 
requirement to ‘‘identify the credit and 
depository needs of the community and 
detail how the credit union plans to 
serve those needs.’’ App. B, Ch. 3, 
§ III.B.2.b. Second, a stand-alone 
narrative statement is not required. 
Instead, a section of the business plan, 
one page in length, and entitled 
‘‘Significant Unmet Needs for Credit 
Union Services,’’ must address the 
existing ‘‘credit and depository needs’’ 
criterion. Id. Finally, no supporting 
statistical data is required. Instead, the 
existence of each of the ‘‘credit and 
depository needs’’ the credit union 
identifies and plans to serve must be 
supported by objective reasons and/or 
accompanying documentation derived 
from an identified, authoritative source 
of the credit union’s choice. Third party 
documentation is generally the most 
compelling. Anecdotal evidence will 
not suffice. Id. 

D. Underserved by Other Depository 
Institutions 

Independent of the CDFI Fund’s 
‘‘significant unmet needs’’ test, CUMAA 

requires a proposed area to be 
‘‘underserved * * * by other [insured] 
depository institutions.’’ CUMAA did 
not specify a methodology for making 
this determination other than to provide 
that it must rely on unspecified ‘‘data of 
the [NCUA] Board and the Federal 
banking agencies.’’ 12 U.S.C. 
1759(c)(2)(A)(ii). To the extent such 
relevant and meaningful data existed in 
raw form, it was not distilled and made 
readily accessible until recently. 

To determine whether a proposed 
area is underserved by other depository 
institutions, the proposed rule compares 
the concentration of depository 
institution facilities within the non- 
‘‘distressed’’ portions of the proposed 
area against the concentration of such 
facilities in the area as a whole. Prop. 
Rule, 73 FR at 34389. Regardless of the 
geographic units used to determine 
whether the proposed area is 
‘‘distressed,’’ this comparison uses the 
area’s census tracts as the unit of 
measure. 

A comparison of two ratios 
determines a proposed area’s 
concentration of facilities. The first is 
the ratio of depository institution 
facilities within a proposed area’s non- 
‘‘distressed’’ tracts (regardless whether 
they are contiguous) to the combined 
population of those tracts. This 
establishes a benchmark level of 
adequate service. The second is the ratio 
of depository institution facilities 
among all the tracts of the proposed to 
the combined population of those tracts. 

As shown below, if the facilities-to- 
population ratio (the benchmark) within 
the non-‘‘distressed’’ tracts (column A 
below) exceeds the same facilities-to 
population ratio within the combined 
tracts of the proposed area as a whole 
(column B below), the rule deems the 
area to be ‘‘underserved by other 
depository institutions,’’ and vice versa 
(column C below). 

CONCENTRATION OF DEPOSITORY INSTITUTION FACILITIES 

A B C 

Non-‘‘distressed’’ census tracts 
only All census tracts in proposed area All census tracts in proposed area 

Population (numerator) .................. 15,000 ........................................... 100,000 ......................................... 100,000. 
Facilities (denominator) .................. 100 ................................................ 571 ................................................ 800. 
Ratio of facilities to population 

(concentration).
1:150 (1 facility for every 150 per-

sons).
1:175 (1 facility for every 175 per-

sons).
1:125 (1 facility for every 125 per-

sons). 
Example of: Benchmark ratio ........................... ‘‘Underserved’’ .............................. Not ‘‘Underserved’’. 

The seventeen comments on this 
criterion were critical of using the 
concentration of facilities to assess 
whether a proposed area is 

‘‘underserved by other depository 
institutions.’’ Four commenters 
criticized this methodology as a 
cumbersome, complex, time consuming 

and labor intensive exercise. Others 
objected to the use of any methodology 
not specifically prescribed by CUMAA 
(even though CUMAA didn’t prescribe 
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any methodology). One commenter was 
concerned that an area without even a 
single credit union facility still could be 
deemed not ‘‘underserved’’ due to the 
concentration of non-credit union 
facilities. In such cases, this commenter 
urged, the area should be deemed 
‘‘underserved’’ by definition. In 
contrast, a commenter argued that the 
presence of even a single depository 
intuition facility (even a credit union’s) 
should render the area not 
‘‘underserved’’ by such institutions. 

Several commenters emphasized that 
the physical presence of depository 
institutions is not a reliable indicator of 
the availability, cost and quality of 
products and services that would 
benefit an area’s underserved residents. 
They proposed various alternative 
methodologies involving: The ratio of 
‘‘banked’’ consumers or households to 
the population of the ‘‘distressed’’ tracts 
compared to the whole area’s combined 
tracts; the distance of travel required to 
reach a facility; the area’s income and 
unemployment levels; a subjective 
‘‘fact-sensitive inquiry’’; a market 
analysis of current depository 
institution services; an analysis of 
competitive market factors; and 
residents’ use of branches and ATMs. 
Regarding ATMs, two commenters 
noted the irony in the possibility of 
counting them among depository 
institution facilities while refusing to 
recognize them as a credit union 
‘‘service facility’’ for an ‘‘underserved 
area.’’ 

Finally, two commenters believed that 
the ‘‘underserved by other depository 
institutions’’ criterion is misconceived 
in the first place. In their view, an 
‘‘underserved area’’ can never be too 
‘‘overserved’’ by other depository 
institutions because their increasing 
presence expands consumer choice 
among products and services, thereby 
stimulating competition and ultimately 
reducing the price of those products and 
services for the area’s residents. 

For the following reasons, the final 
rule adopts the concentration of 
facilities methodology as proposed to 
assess whether a proposed area is 
‘‘underserved by other depository 
institutions.’’ App. B, Ch. 3, § III.B.3. 
First, the ‘‘significant unmet needs’’ 
criterion addresses the need for 
products and services within a proposed 
area. In order not to duplicate that, the 
concentration of facilities, by design, 
addresses the presence of facilities that 
dispense those products and services. 
Second, although there is merit to the 
alternative methodologies suggested by 
the commenters, CUMAA requires the 
determination that an area is 
‘‘underserved by other depository 

institutions’’ to be ‘‘based on data of the 
[NCUA] and the Federal banking 
agencies.’’ 12 U.S.C. 1759(c)(2)(A)(ii). 
Therefore, in making this determination, 
NCUA is compelled to rely on the 
limited, relevant data it and the banking 
agencies have collected, to the exclusion 
of third party data. 

Finally, taking into consideration the 
comments on the burden of obtaining 
and organizing the data needed to 
calculate the facilities versus population 
ratios, the final rule relaxes any such 
burden. For the denominator of each 
ratio, the proposed rule required credit 
unions to obtain current tract-by-tract 
population data. For the numerator of 
each ratio, however, it required credit 
unions to also obtain the tract-by-tract 
totals of the depository institution 
facilities using several on-line resources. 

Under the final rule, credit unions 
still are responsible for obtaining tract- 
by-tract population data (from either the 
‘‘My CDFI Fund’’ Web site or the 
decennial Census). However, upon 
request to a regional office, NCUA will 
be responsible for providing credit 
unions with tract-by-tract totals of the 
number of insured depository 
institutions. Using proprietary software, 
NCUA regional offices will be equipped 
to determine and provide the total 
number of depository institution 
facilities in each of the census tracts of 
a proposed area. The total for each tract 
will combine not only credit union 
facilities (based on a credit union’s 
annual ‘‘Report of Officials’’) but non- 
credit union facilities, and will exclude 
the ATMs of both. As a result, credit 
unions can easily obtain the data 
needed to calculate the facilities-to- 
population ratio of the ‘‘distressed’’ 
tracts and compare it to the facilities-to- 
population ratio of the tracts of the area 
as a whole. 

E. Approval To Serve an Already 
Approved ‘‘Underserved Area’’ 

The statement in the existing rule that 
‘‘More than one multiple common bond 
federal credit union can serve the same 
underserved area’’ is accurate but not 
complete. IRPS 06–1, 71 FR at 36670. 
The rule is vague about whether an area 
must be requalified as ‘‘underserved’’ 
each time an additional credit union 
seeks approval to serve it. The proposed 
rule makes it clear that a credit union 
that was approved to serve an 
‘‘underserved area’’ is ‘‘grandfathered,’’ 
but the ‘‘underserved area’’ itself is not. 
App. B, Ch. 3, § III.D. 

The distinction is that once a credit 
union receives approval to serve an area 
that qualified as ‘‘underserved’’ at the 
time it was approved, the credit union 
will be able to continue serving that area 

if and when it no longer qualifies as 
‘‘underserved.’’ In contrast, if another 
credit union subsequently seeks 
approval to serve the same 
‘‘underserved area,’’ the subsequent 
applicant must demonstrate that the 
area still qualifies as ‘‘underserved,’’ 
i.e., is still ‘‘distressed,’’ has ‘‘significant 
unmet needs,’’ and is ‘‘underserved by 
other depository institutions’’ at the 
time it applies. 

Ten commenters addressed the 
‘‘grandfathering’’ issue. All of them 
praised the ‘‘grandfathering’’ of credit 
unions that had been approved to serve 
an ‘‘underserved area,’’ but advocated 
‘‘grandfathering’’ the already approved 
‘‘underserved areas’’ themselves as well 
so that other credit unions would be free 
to serve them. One commenter criticized 
the reapproval requirement as an 
unnecessary duplication of effort while 
another charged that it was a ‘‘back-door 
return’’ to NCUA’s old overlap 
protection policy. One commenter 
proposed a compromise: If the final rule 
will not permit ‘‘grandfathering’’ of 
‘‘underserved areas’’ themselves once it 
becomes effective, then the rule should 
expressly ‘‘grandfather’’ all 
‘‘underserved areas’’ approved under 
the existing rule prior to the final rule’s 
effective date under the rule. 
Recognizing the possibility that an 
‘‘undeserved area’’ may not remain 
underserved forever, one commenter 
proposed limiting the ‘‘grandfathering’’ 
of ‘‘underserved areas’’ themselves to a 
period of 5 years from the date each was 
first approved. Another acknowledged 
that the greater the number of credit 
unions serving an already approved 
‘‘underserved area,’’ the sooner the 
area’s ‘‘significant unmet needs’’ for 
credit unions services will be met. 

What all the commenters but one fail 
to consider is that, with the passage of 
time, an ‘‘underserved area’’ may not 
continue to meet the definition of an 
‘‘investment area.’’ Once a new 
decennial Census is published, the area 
may no longer be ‘‘distressed’’ according 
to CDFI criteria. Over time, the credit 
union(s) approved to serve the area may 
succeed in meeting some or all of the 
area’s ‘‘significant unmet needs’’ for 
credit union services. As more 
depository institutions locate facilities 
within the area, the concentration ratio 
may shift to reflect that the area finally 
is adequately served by other depository 
institutions. 

At the time of approval as 
‘‘underserved,’’ a proposed area must 
meet the CDFI definition of an 
‘‘investment area.’’ For that reason, the 
final rule cannot assume that a once 
approved ‘‘underserved area’’ remains 
frozen in time regardless of changing 
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circumstances that may disqualify it as 
an ‘‘investment area.’’ Accordingly, the 
final rule continues to ‘‘grandfather’’ 
credit unions that are approved to serve 
‘‘underserved areas,’’ but does not 
‘‘grandfather’’ the ‘‘underserved areas’’ 
themselves. App. B, Ch. 3, § III.D. 
However, the final rule does not require 
an applicant seeking to serve an already 
approved area to demonstrate that the 
area still is ‘‘distressed’’ if no new 
decennial Census has been published 
since the area was last determined to be 
‘‘distressed.’’ 

Regulatory Procedures 

Regulatory Flexibility Act 

The Regulatory Flexibility Act 
requires NCUA to prepare an analysis to 
describe any significant economic 
impact a regulation may have on a 
substantial number of small credit 
unions (primarily those under $10 
million in assets). These final 
amendments to the existing regulation 
will not have a significant economic 
impact on a substantial number of small 
credit unions and therefore, a regulatory 
flexibility analysis is not required. 

Paperwork Reduction Act 

This final rule imposes a requirement 
that any multiple common bond federal 
credit union that wishes to add an 
‘‘underserved area’’ must apply for the 
NCUA Board’s written approval to do 
so. Based upon past experience, NCUA 
anticipates approximately 100 
applications per year. This rule 
mandates certain specific information 
that must be included in the 
application. NCUA solicited public 
comment on all aspects of the collection 
of information this rule entails. Having 
considered the comments and the type 
of information required to be obtained 
and included in the application, NCUA 
estimates a burden of 40 hours per 
application. 

Executive Order 13132 

Executive Order 13132 encourages 
independent regulatory agencies to 
consider the impact of their actions on 
state and local interests. In adherence to 
fundamental federalism principles, 
NCUA, an independent regulatory 
agency as defined in 44 U.S.C. 3502(5), 
voluntarily complies with the executive 
order. The final rule will not have 
substantial direct effects on the states, 
on the connection between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. NCUA has 
determined that this final does not 
constitute a policy that has federalism 

implications for purposes of the 
executive order. 

The Treasury and General Government 
Appropriations Act, 1999 

The NCUA has determined that this 
final rule would not affect family well- 
being within the meaning of section 654 
of the Treasury and General 
Government Appropriations Act of 
1999, Public Law 105–277, 112 Stat. 
2681 (1998). 

Small Business Regulatory Enforcement 
Fairness Act 

The Small Business Regulatory 
Enforcement Fairness Act of 1996 (Pub. 
L. 104–121) (SBREFA) provides 
generally for congressional review of 
agency rules. A reporting requirement is 
triggered in instances where NCUA 
issues a final rule as defined by section 
551 of the APA. 5 U.S.C. 551. The Office 
of Management and Budget has 
determined that this rule is not a major 
rule for purposes of SBREFA. As 
required by SBREFA, NCUA will file the 
appropriate reports with Congress and 
the General Accounting Office so this 
rule may be reviewed. 

List of Subjects in 12 CFR Part 701 
Credit, Credit unions, Reporting and 

recordkeeping requirements. 
By the National Credit Union 

Administration Board on November 20, 2008. 
Mary Rupp, 
Secretary of the Board. 

■ For the reasons stated above, 12 CFR 
part 701 is amended as follows: 

PART 701—ORGANIZATION AND 
OPERATION OF FEDERAL CREDIT 
UNIONS 

■ 1. The authority citation for part 701 
continues to read as follows: 

Authority: 12 U.S.C. 1752(5), 1755, 1756, 
1757, 1759, 1761a, 1761b, 1766, 1767, 1782, 
1784, 1787, 1789. Section 701.6 is also 
authorized by 15 U.S.C. 3717. Section 701.31 
is also authorized by 15 U.S.C. 1601, et seq., 
42 U.S.C. 1981 and 3601–3610. Section 
701.35 is also authorized by 12 U.S.C. 4311– 
4312. 

■ 2. Section 701.1 is revised to read as 
follows: 

§ 701.1 Federal credit union chartering, 
field of membership modifications, and 
conversions. 

National Credit Union Administration 
policies concerning chartering, field of 
membership modifications, and 
conversions are set forth in Interpretive 
Ruling and Policy Statement 08–2, 
Chartering and Field of Membership 
Manual (IRPS 08–2) published as 
Appendix B to this part. The Chartering 

and Field of Membership Manual also is 
available on-line at http:// 
www.ncua.gov. 
■ 3. Appendix B to 12 CFR Part 701 is 
added to read as follows: 

Appendix B to Part 701—Chartering 
and Field of Membership Manual 

Chapter 1 

Federal Credit Union Chartering 

I—Goals of NCUA Chartering Policy 
The National Credit Union 

Administration’s (NCUA) chartering and 
field of membership policies are directed 
toward achieving the following goals: 

• To encourage the formation of credit 
unions; 

• To uphold the provisions of the Federal 
Credit Union Act; 

• To promote thrift and credit extension; 
• To promote credit union safety and 

soundness; and 
• To make quality credit union service 

available to all eligible persons. 
NCUA may grant a charter to single 

occupational/associational groups, multiple 
groups, or communities if: 

• The occupational, associational, or 
multiple groups possess an appropriate 
common bond or the community represents 
a well-defined local community, 
neighborhood, or rural district; 

• The subscribers are of good character 
and are fit to represent the proposed credit 
union; and 

• The establishment of the credit union is 
economically advisable. 

Generally, these are the primary criteria 
that NCUA will consider. In unusual 
circumstances, however, NCUA may examine 
other factors, such as other federal law or 
public policy, in deciding if a charter should 
be approved. 

Unless otherwise noted, the policies 
outlined in this manual apply only to federal 
credit unions. 

II—Types of Charters 
The Federal Credit Union Act recognizes 

three types of federal credit union charters— 
single common bond (occupational and 
associational), multiple common bond (more 
than one group each having a common bond 
of occupation or association), and 
community. 

The requirements that must be met to 
charter a federal credit union are described 
in Chapter 2. Special rules for credit unions 
serving low-income groups are described in 
Chapter 3. 

If a federal credit union charter is granted, 
Section 5 of the charter will describe the 
credit union’s field of membership, which 
defines those persons and entities eligible for 
membership. Generally, federal credit unions 
are only able to grant loans and provide 
services to persons within the field of 
membership who have become members of 
the credit union. 

III—Subscribers 

Federal credit unions are generally 
organized by persons who volunteer their 
time and resources and are responsible for 
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determining the interest, commitment, and 
economic advisability of forming a federal 
credit union. The organization of a successful 
federal credit union takes considerable 
planning and dedication. 

Persons interested in organizing a federal 
credit union should contact one of the credit 
union trade associations or the NCUA 
regional office serving the state in which the 
credit union will be organized. Lists of 
NCUA offices and credit union trade 
associations are shown in the appendices. 
NCUA will provide information to groups 
interested in pursuing a federal charter and 
will assist them in contacting an organizer. 

While anyone may organize a credit union, 
a person with training and experience in 
chartering new federal credit unions is 
generally the most effective organizer. 
However, extensive involvement by the 
group desiring credit union service is 
essential. 

The functions of the organizer are to 
provide direction, guidance, and advice on 
the chartering process. The organizer also 
provides the group with information about a 
credit union’s functions and purpose as well 
as technical assistance in preparing and 
submitting the charter application. Close 
communication and cooperation between the 
organizer and the proposed members are 
critical to the chartering process. 

The Federal Credit Union Act requires that 
seven or more natural persons—the 
‘‘subscribers’’—present to NCUA for approval 
a sworn organization certificate stating at a 
minimum: 

• The name of the proposed federal credit 
union; 

• The location of the proposed federal 
credit union and the territory in which it will 
operate; 

• The names and addresses of the 
subscribers to the certificate and the number 
of shares subscribed by each; 

• The initial par value of the shares; 
• The detailed proposed field of 

membership; and 
• The fact that the certificate is made to 

enable such persons to avail themselves of 
the advantages of the Federal Credit Union 
Act. 

False statements on any of the required 
documentation filed in obtaining a federal 
credit union charter may be grounds for 
federal criminal prosecution. 

IV—Economic Advisability 

IV.A—General 

Before chartering a federal credit union, 
NCUA must be satisfied that the institution 
will be viable and that it will provide needed 
services to its members. Economic 
advisability, which is a determination that a 
potential charter will have a reasonable 
opportunity to succeed, is essential in order 
to qualify for a credit union charter. 

NCUA will conduct an independent on-site 
investigation of each charter application to 
ensure that the proposed credit union can be 
successful. In general, the success of any 
credit union depends on: (a) The character 
and fitness of management; (b) the depth of 
the members’ support; and (c) present and 
projected market conditions. 

IV.B—Proposed Management’s Character 
and Fitness 

The Federal Credit Union Act requires 
NCUA to ensure that the subscribers are of 
good ‘‘general character and fitness.’’ 
Prospective officials and employees will be 
the subject of credit and background 
investigations. The investigation report must 
demonstrate each applicant’s ability to 
effectively handle financial matters. 
Employees and officials should also be 
competent, experienced, honest and of good 
character. Factors that may lead to 
disapproval of a prospective official or 
employee include criminal convictions, 
indictments, and acts of fraud and 
dishonesty. Further, factors such as serious 
or unresolved past due credit obligations and 
bankruptcies disclosed during credit checks 
may disqualify an individual. 

NCUA also needs reasonable assurance 
that the management team will have the 
requisite skills—particularly in leadership 
and accounting—and the commitment to 
dedicate the time and effort needed to make 
the proposed federal credit union a success. 

Section 701.14 of NCUA’s Rules and 
Regulations sets forth the procedures for 
NCUA approval of officials of newly 
chartered credit unions. If the application of 
a prospective official or employee to serve is 
not acceptable to the regional director, the 
group can propose an alternate to act in that 
individual’s place. If the charter applicant 
feels it is essential that the disqualified 
individual be retained, the individual may 
appeal the regional director’s decision to the 
NCUA Board. If an appeal is pursued, action 
on the application may be delayed. If the 
appeal is denied by the NCUA Board, an 
acceptable new applicant must be provided 
before the charter can be approved. 

IV.C—Member Support 
Economic advisability is a major factor in 

determining whether the credit union will be 
chartered. An important consideration is the 
degree of support from the field of 
membership. The charter applicant must be 
able to demonstrate that membership support 
is sufficient to ensure viability. 

NCUA has not set a minimum field of 
membership size for chartering a federal 
credit union. Consequently, groups of any 
size may apply for a credit union charter and 
be approved if they demonstrate economic 
advisability. However, it is important to note 
that often the size of the group is indicative 
of the potential for success. For that reason, 
a charter application with fewer than 3,000 
primary potential members (e.g., employees 
of a corporation or members of an 
association) may not be economically 
advisable. Therefore, a charter applicant with 
a proposed field of membership of fewer than 
3,000 primary potential members may have 
to provide more support than an applicant 
with a larger field of membership. For 
example, a small occupational or 
associational group may be required to 
demonstrate a commitment for long-term 
support from the sponsor. 

IV.D—Present and Future Market 
Conditions—Business Plan 

The ability to provide effective service to 
members, compete in the marketplace, and to 

adapt to changing market conditions are key 
to the survival of any enterprise. Before 
NCUA will charter a credit union, a business 
plan based on realistic and supportable 
projections and assumptions must be 
submitted. 

The business plan should contain, at a 
minimum, the following elements: 

• Mission statement; 
• Analysis of market conditions, including 

if applicable, geographic, demographic, 
employment, income, housing, and other 
economic data; 

• Evidence of member support; 
• Goals for shares, loans, and for number 

of members; 
• Financial services needed/desired; 
• Financial services to be provided to 

members of all segments within the field of 
membership; 

• How/when services are to be 
implemented; 

• Organizational/management plan 
addressing qualification and planned training 
of officials/employees; 

• Continuity plan for directors, committee 
members and management staff; 

• Operating facilities, to include office 
space/equipment and supplies, safeguarding 
of assets, insurance coverage, etc.; 

• Type of record keeping and data 
processing system; 

• Detailed semiannual pro forma financial 
statements (balance sheet, income and 
expense projections) for 1st and 2nd year, 
including assumptions—e.g., loan and 
dividend rates; 

• Plans for operating independently; 
• Written policies (shares, lending, 

investments, funds management, capital 
accumulation, dividends, collections, etc.); 

• Source of funds to pay expenses during 
initial months of operation, including any 
subsidies, assistance, etc., and terms or 
conditions of such resources; and 

• Evidence of sponsor commitment (or 
other source of support) if subsidies are 
critical to success of the federal credit union. 
Evidence may be in the form of letters, 
contracts, financial statements from the 
sponsor, and any other such document on 
which the proposed federal credit union can 
substantiate its projections. 

While the business plan may be prepared 
with outside assistance, the subscribers and 
proposed officials must understand and 
support the submitted business plan. 

V—Steps in Organizing a Federal Credit 
Union 

V.A—Getting Started 

Following the guidance contained 
throughout this policy, the organizers should 
submit wording for the proposed field of 
membership (the persons, organizations and 
other legal entities the credit union will 
serve) to NCUA early in the application 
process for written preliminary approval. The 
proposed field of membership must meet all 
common bond or community requirements. 

Once the field of membership has been 
given preliminary approval, and the 
organizer is satisfied the application has 
merit, the organizer should conduct an 
organizational meeting to elect seven to ten 
persons to serve as subscribers. The 
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subscribers should locate willing individuals 
capable of serving on the board of directors, 
credit committee, supervisory committee, 
and as chief operating officer/manager of the 
proposed credit union. 

Subsequent organizational meetings may 
be held to discuss the progress of the charter 
investigation, to announce the proposed slate 
of officials, and to respond to any questions 
posed at these meetings. 

If NCUA approves the charter application, 
the subscribers, as their final duty, will elect 
the board of directors of the proposed federal 
credit union. The new board of directors will 
then appoint the supervisory committee. 

V.B—Charter Application Documentation 
V.B.1—General 

As discussed previously in this Chapter, 
the organizer of a federal credit union charter 
must, at a minimum, provide evidence that: 

• The group(s) possess an appropriate 
common bond or the geographical area to be 
served is a well-defined local community, 
neighborhood, or rural district; 

• The subscribers, prospective officials, 
and employees are of good character and 
fitness; and 

• The establishment of the credit union is 
economically advisable. 

As part of the application process, the 
organizer must submit the following forms, 
which are available in Appendix 4 of this 
Manual: 

• Federal Credit Union Investigation 
Report, NCUA 4001; 

• Organization Certificate, NCUA 4008; 
• Report of Official and Agreement To 

Serve, NCUA 4012; 
• Application and Agreements for 

Insurance of Accounts, NCUA 9500; and 
• Certification of Resolutions, NCUA 9501. 
Each of these forms is described in more 

detail in the following sections. 

V.B.2—Federal Credit Union Investigation 
Report, NCUA 4001 

The application for a new federal credit 
union will be submitted on NCUA 4001. 
State-chartered credit unions applying for 
conversion to a federal charter will use 
NCUA 4000. (See Chapter 4 for a full 
discussion.) The organizer is required to 
certify the information and recommend 
approval or disapproval, based on the 
investigation of the request. 

V.B.3—Organization Certificate, NCUA 4008 

This document, which must be completed 
by the subscribers, includes the seven criteria 
established by the Federal Credit Union Act. 
NCUA staff assigned to the case will assist in 
the proper completion of this document. 

V.B.4—Report of Official and Agreement To 
Serve, NCUA 4012 

This form documents general background 
information of each official and employee of 
the proposed federal credit union. Each 
official and employee must complete and 
sign this form. The organizer must review 
each of the NCUA 4012s for elements that 
would prevent the prospective official or 
employee from serving. Further, such factors 
as serious, unresolved past due credit 
obligations and bankruptcies disclosed 
during credit checks may disqualify an 
individual. 

V.B.5—Application and Agreements for 
Insurance of Accounts, NCUA 9500 

This document contains the agreements 
with which federal credit unions must 
comply in order to obtain National Credit 
Union Share Insurance Fund (NCUSIF) 
coverage of member accounts. The document 
must be completed and signed by both the 
chief executive officer and chief financial 
officer. A federal credit union must qualify 
for federal share insurance. 

V.B.6—Certification of Resolutions, NCUA 
9501 

This document certifies that the board of 
directors of the proposed federal credit union 
has resolved to apply for NCUSIF insurance 
of member accounts and has authorized the 
chief executive officer and recording officer 
to execute the Application and Agreements 
for Insurance of Accounts. Both the chief 
executive officer and recording officer of the 
proposed federal credit union must sign this 
form. 

VI—Name Selection 
It is the responsibility of the federal credit 

union organizers or officials of an existing 
credit union to ensure that the proposed 
federal credit union name or federal credit 
union name change does not constitute an 
infringement on the name of any corporation 
in its trade area. This responsibility also 
includes researching any service marks or 
trademarks used by any other corporation 
(including credit unions) in its trade area. 
NCUA will ensure, to the extent possible, 
that the credit union’s name: 

• Is not already being officially used by 
another federal credit union; 

• Will not be confused with NCUA or 
another federal or state agency, or with 
another credit union; and 

• Does not include misleading or 
inappropriate language. 

The last three words in the name of every 
credit union chartered by NCUA must be 
‘‘Federal Credit Union.’’ 

The word ‘‘community,’’ while not 
required, can only be included in the name 
of federal credit unions that have been 
granted a community charter. 

VII—NCUA Review 

VII.A—General 

Once NCUA receives a complete charter 
application package, an acknowledgment of 
receipt will be sent to the organizer. At some 
point during the review process, a staff 
member will be assigned to perform an on- 
site contact with the proposed officials and 
others having an interest in the proposed 
federal credit union. 

NCUA staff will review the application 
package and verify its accuracy and 
reasonableness. A staff member will inquire 
into the financial management experience 
and the suitability and commitment of the 
proposed officials and employees, and will 
make an assessment of economic 
advisability. The staff member will also 
provide guidance to the subscribers in the 
proper completion of the Organization 
Certificate, NCUA 4008. 

Credit and background investigations may 
be conducted concurrently by NCUA with 

other work being performed by the organizer 
and subscribers to reduce the likelihood of 
delays in the chartering process. 

The staff member will analyze the 
prospective credit union’s business plan for 
realistic projections, attainable goals, 
adequate service to all segments of the field 
of membership, sufficient start-up capital, 
and time commitment by the proposed 
officials and employees. Any concerns will 
be reviewed with the organizer and discussed 
with the prospective credit union’s officials. 
Additional on-site contacts by NCUA staff 
may be necessary. The organizer and 
subscribers will be expected to take the steps 
necessary to resolve any issues or concerns. 
Such resolution efforts may delay processing 
the application. 

NCUA staff will then make a 
recommendation to the regional director 
regarding the charter application. The 
recommendation may include specific 
provisions to be included in a Letter of 
Understanding and Agreement. In most 
cases, NCUA will require the prospective 
officials to adhere to certain operational 
guidelines. Generally, the agreement is for a 
limited term of two to four years. A sample 
Letter of Understanding and Agreement is 
found in Appendix 2. 

VII.B—Regional Director Approval 

Once approved, the board of directors of 
the newly formed federal credit union will 
receive a signed charter and standard bylaws 
from the regional director. Additionally, the 
officials will be advised of the name of the 
examiner assigned responsibility for 
supervising and examining the credit union. 

VII.C—Regional Director Disapproval 

When a regional director disapproves any 
charter application, in whole or in part, the 
organizer will be informed in writing of the 
specific reasons for the disapproval. Where 
applicable, the regional director will provide 
information concerning options or 
suggestions that the applicant could consider 
for gaining approval or otherwise acquiring 
credit union service. The letter of denial will 
include the procedures for appealing the 
decision. 

VII.D—Appeal of Regional Director Decision 

If the regional director denies a charter 
application, in whole or in part, that decision 
may be appealed to the NCUA Board. An 
appeal must be sent to the appropriate 
regional office within 60 days of the date of 
denial and must address the specific reasons 
for denial. The regional director will then 
forward the appeal to the NCUA Board. 
NCUA central office staff will make an 
independent review of the facts and present 
the appeal with a recommendation to the 
NCUA Board. 

Before appealing, the prospective group 
may, within 30 days of the denial, provide 
supplemental information to the regional 
director for reconsideration. A 
reconsideration will contain new and 
material evidence addressing the reasons for 
the initial denial. The regional director will 
have 30 days from the date of the receipt of 
the request for reconsideration to make a 
final decision. If the request is again denied, 
the applicant may proceed with the appeal 
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process within 60 days of the date of the last 
denial. A second request for reconsideration 
will be treated as an appeal to the NCUA 
Board. 

VII.E—Commencement of Operations 

Assistance in commencing operations is 
generally available through the various credit 
union trade organizations listed in Appendix 
5. 

All new federal credit unions are also 
encouraged to establish a mentor relationship 
with a knowledgeable, experienced credit 
union individual or an existing, well- 
operated credit union. The mentor should 
provide guidance and assistance to the new 
credit union through attendance at meetings 
and general oversight. Upon request, NCUA 
will provide assistance in finding a qualified 
mentor. 

VIII—Future Supervision 

Each federal credit union will be examined 
regularly by NCUA to determine that it 
remains in compliance with applicable laws 
and regulations and to determine that it does 
not pose undue risk to the NCUSIF. The 
examiner will contact the credit union 
officials shortly after approval of the charter 
in order to arrange for the initial examination 
(usually within the first six months of 
operation). 

The examiner will be responsible for 
monitoring the progress of the credit union 
and providing the necessary advice and 
guidance to ensure it is in compliance with 
applicable laws and regulations. The 
examiner will also monitor compliance with 
the terms of any required Letter of 
Understanding and Agreement. Typically, 
the examiner will require the credit union to 
submit copies of monthly board minutes and 
financial statements. 

The Federal Credit Union Act requires all 
newly chartered credit unions, up to two 
years after the charter anniversary date, to 
obtain NCUA approval prior to appointment 
of any new board member, credit or 
supervisory committee member, or senior 
executive officer. Section 701.14 of the 
NCUA Rules and Regulations sets forth the 
notice and application requirements. If 
NCUA issues a Notice of Disapproval, the 
newly chartered credit union is prohibited 
from making the change. 

NCUA may disapprove an individual 
serving as a director, committee member or 
senior executive officer if it finds that the 
competence, experience, character, or 
integrity of the individual indicates it would 
not be in the best interests of the members 
of the credit union or of the public to permit 
the individual to be employed by or 
associated with the credit union. If a Notice 
of Disapproval is issued, the credit union 
may appeal the decision to the NCUA Board. 

IX—Corporate Federal Credit Unions 

A corporate federal credit union is one that 
is operated primarily for the purpose of 
serving other credit unions. Corporate federal 
credit unions operate under and are 
administered by the NCUA Office of 
Corporate Credit Unions. 

X—Groups Seeking Credit Union Service 
NCUA will attempt to assist any group in 

chartering a credit union or joining an 
existing credit union. If the group is not 
eligible for federal credit union service, 
NCUA will refer the group to the appropriate 
state supervisory authority where different 
requirements may apply. 

XI—Field of Membership Designations 
NCUA will designate a credit union based 

on the following criteria: 
Single Occupational: If a credit union 

serves a single occupational sponsor, such as 
ABC Corporation, it will be designated as an 
occupational credit union. A single 
occupational common bond credit union may 
also serve a trade, industry, or profession 
(TIP), such as all teachers. 

Single Associational: If a credit union 
serves a single associational sponsor, such as 
the Knights of Columbus, it will be 
designated as an associational credit union. 

Multiple Common Bond: If a credit union 
serves more than one group, each of which 
has a common bond of occupation and/or 
association, it will be designated as a 
multiple common bond credit union. 

Community: All community credit unions 
will be designated as such, followed by a 
description of their geographic boundaries 
(e.g., city or county). 

Credit unions desiring to confirm or submit 
an application to change their designations 
should contact the appropriate NCUA 
regional office. 

XII—Foreign Branching 
Federal credit unions are permitted to 

serve foreign nationals within their fields of 
membership wherever they reside provided 
they have the ability, resources, and 
management expertise to serve such persons. 
Before a credit union opens a branch outside 
the United States, it must submit an 
application to do so and have prior written 
approval of the regional director. A federal 
credit union may establish a service facility 
on a United States military installation or 
United States embassy without prior NCUA 
approval. 

Chapter 2 

Field of Membership Requirements for 
Federal Credit Unions 

I—Introduction 

I.A.1—General 

As set forth in Chapter 1, the Federal 
Credit Union Act provides for three types of 
federal credit union charters—single 
common bond (occupational or 
associational), multiple common bond 
(multiple groups), and community. Section 
109 (12 U.S.C. 1759) of the Federal Credit 
Union Act sets forth the membership criteria 
for each of these three types of credit unions. 

The field of membership, which is 
specified in Section 5 of the charter, defines 
those persons and entities eligible for 
membership. A single common bond federal 
credit union consists of one group having a 
common bond of occupation or association. 
A multiple common bond federal credit 
union consists of more than one group, each 
of which has a common bond of occupation 

or association. A community federal credit 
union consists of persons or organizations 
within a well-defined local community, 
neighborhood, or rural district. 

Once chartered, a federal credit union can 
amend its field of membership; however, the 
same common bond or community 
requirements for chartering the credit union 
must be satisfied. Since there are differences 
in the three types of charters, special rules, 
which are fully discussed in the following 
sections of this Chapter, may apply to each. 

I.A.2—Special Low-Income Rules 

Generally, federal credit unions can only 
grant loans and provide services to persons 
who have joined the credit union. The 
Federal Credit Union Act states that one of 
the purposes of federal credit unions is ‘‘to 
serve the productive and provident credit 
needs of individuals of modest means.’’ 
Although field of membership requirements 
are applicable, special rules set forth in 
Chapter 3 may apply to low-income 
designated credit unions and those credit 
unions assisting low-income groups or to a 
federal credit union that adds an underserved 
community to its field of membership. 

II—Occupational Common Bond 

II.A.1—General 

A single occupational common bond 
federal credit union may include in its field 
of membership all persons and entities who 
share that common bond. NCUA permits a 
person’s membership eligibility in a single 
occupational common bond group to be 
established in five ways: 

• Employment (or a long-term contractual 
relationship equivalent to employment) in a 
single corporation or other legal entity makes 
that person part of a single occupational 
common bond; 

• Employment in a corporation or other 
legal entity with a controlling ownership 
interest (which shall not be less than 10 
percent) in or by another legal entity makes 
that person part of a single occupational 
common bond; 

• Employment in a corporation or other 
legal entity which is related to another legal 
entity (such as a company under contract and 
possessing a strong dependency relationship 
with another company) makes that person 
part of a single occupational common bond; 

• Employment or attendance at a school 
makes that person part of a single 
occupational common bond (see Chapter 2, 
Section III.A.1); or 

• Employment in the same Trade, 
Industry, or Profession (TIP) (see Chapter 2, 
Section II.A.2). 

A geographic limitation is not a 
requirement for a single occupational 
common bond. However, for purposes of 
describing the field of membership, the 
geographic areas being served may be 
included in the charter. For example: 

• Employees, officials, and persons who 
work regularly under contract in Miami, 
Florida for ABC Corporation and 
subsidiaries; 

• Employees of ABC Corporation who are 
paid from * * *; 

• Employees of ABC Corporation who are 
supervised from * * *; 
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• Employees of ABC Corporation who are 
headquartered in * * *; and/or 

• Employees of ABC Corporation who 
work in the United States. 

The corporation or other legal entity (i.e., 
the employer) may also be included in the 
common bond—e.g., ‘‘ABC Corporation.’’ 
The corporation or legal entity will be 
defined in the last clause in Section 5 of the 
credit union’s charter. 

A charter applicant must provide 
documentation to establish that the single 
occupational common bond requirement has 
been met. 

Some examples of single occupational 
common bonds are: 

• Employees of the Hunt Manufacturing 
Company who work in West Chester, 
Pennsylvania. (common bond—same 
employer with geographic definition); 

• Employees of the Buffalo Manufacturing 
Company who work in the United States. 
(common bond—same employer with 
geographic definition); 

• Employees, elected and appointed 
officials of municipal government in Parma, 
Ohio. (common bond—same employer with 
geographic definition); 

• Employees of Johnson Soap Company 
and its majority owned subsidiary, Johnson 
Toothpaste Company, who work in, are paid 
from, are supervised from, or are 
headquartered in Augusta and Portland, 
Maine. (common bond—parent and 
subsidiary company with geographic 
definition); 

• Employees of MMLLJS contractor who 
work regularly at the U.S. Naval Shipyard in 
Bremerton, Washington. (common bond— 
employees of contractors with geographic 
definition); 

• Employees, doctors, medical staff, 
technicians, medical and nursing students 
who work in or are paid from the Newport 
Beach Medical Center, Newport Beach, 
California. (single corporation with 
geographic definition); 

• Employees of JLS, Incorporated and 
MJM, Incorporated working for the LKM Joint 
Venture Company in Catalina Island, 
California. (common bond—same employer— 
ongoing dependent relationship); 

• Employees of and students attending 
Georgetown University. (common bond— 
same occupation); 

• Employees of all the schools supervised 
by the Timbrook Board of Education in 
Timbrook, Georgia. (common bond—same 
employer); or 

• All licensed nurses in Fairfax County, 
Virginia. (occupational common bond TIP). 

Some examples of insufficiently defined 
single occupational common bonds are: 

• Employees of manufacturing firms in 
Seattle, Washington. (no defined 
occupational sponsor; overly broad TIP); 

• Persons employed or working in 
Chicago, Illinois. (no occupational common 
bond). 

II.A.2—Trade, Industry, or Profession 

A common bond based on employment in 
a trade, industry, or profession can include 
employment at any number of corporations 
or other legal entities that—while not under 
common ownership—have a common bond 

by virtue of producing similar products, 
providing similar services, or participating in 
the same type of business. 

While proposed or existing single common 
bond credit unions have some latitude in 
defining a trade, industry, or profession 
occupational common bond, it cannot be 
defined so broadly as to include groups in 
fields which are not closely related. For 
example, the manufacturing industry, energy 
industry, communications industry, retail 
industry, or entertainment industry would 
not qualify as a TIP because each industry 
lacks the necessary commonality. However, 
textile workers, realtors, nurses, teachers, 
police officers, or U.S. military personnel are 
closely related and each would qualify as a 
TIP. 

The common bond relationship must be 
one that demonstrates a narrow commonality 
of interests within a specific trade, industry, 
or profession. If a credit union wants to serve 
a physician TIP, it can serve all physicians, 
but that does not mean it can also serve all 
clerical staff in the physicians’ offices. 
However, if the TIP is based on the health 
care industry, then clerical staff would be 
able to be served by the credit union because 
they work in the same industry and have the 
same commonality of interests. 

If a credit union wants to include the 
airline services industry, it can serve airline 
and airport personnel but not passengers. 
Clients or customers of the TIP are not 
eligible for credit union membership (e.g., 
patients in hospitals). Any company that is 
involved in more than one industry cannot 
be included in an industry TIP (e.g., a 
company that makes tobacco products, food 
products, and electronics). However, 
employees of these companies may be 
eligible for membership in a variety of trade/ 
profession occupational common bond TIPs. 

Since a TIP must be narrowly defined, it 
cannot include third party vendors and other 
suppliers. For example, the steel suppliers to 
the automobile industry would not be part of 
the automobile industry TIP. However, the 
automobile industry includes manufacturers 
and their automobile dealerships. 

In general, except for credit unions 
currently serving a national field of 
membership or operating in multiple states, 
a geographic limitation is required for a TIP 
credit union. The geographic limitation will 
be part of the credit union’s charter and 
generally correspond to its current or 
planned operational area. More than one 
federal credit union may serve the same 
trade, industry, or profession, even if both 
credit unions are in the same geographic 
location. 

This type of occupational common bond is 
only available to single common bond credit 
unions. A TIP cannot be added to a multiple 
common bond or community field of 
membership. 

To obtain a TIP designation, the proposed 
or existing credit union must submit a 
request to the regional director. New charter 
applicants must follow the documentation 
requirements in Chapter 1. New charter 
applicants and existing credit unions must 
submit a business plan on how the credit 
union will serve the group with the request 
to serve the TIP. The business plan also must 

address how the credit union will verify the 
TIP. Examples of such verification include 
state licenses, professional licenses, 
organizational memberships, pay statements, 
union membership, or employer certification. 
The regional director must approve this type 
of field of membership before a credit union 
can serve a TIP. Credit unions converting to 
a TIP can retain members of record but 
cannot add new members from its previous 
group or groups, unless it is part of the TIP. 

Section II.B on Occupational Common 
Bond Amendments does not apply to a TIP 
common bond. Removing or changing a 
geographical limitation will be processed as 
a housekeeping amendment. If safety and 
soundness concerns are present, the regional 
director may require additional information 
before the request can be processed. 

Section II.H, on Other Persons Eligible for 
Credit Union Membership, applies to TIP 
based credit unions except for the corporate 
account provision which only applies to 
industry based TIPs. Credit unions with 
industry based TIPs may include 
corporations as members because they have 
the same commonality of interests as all 
employees in the industry. For example, an 
airline service TIP (industry) can serve an 
airline carrier (corporate account); however, 
a nurses TIP (profession) could not serve a 
hospital (corporate account) because not 
everyone working in the hospital shares the 
same profession. 

If a TIP designated credit union wishes to 
convert to a different TIP or employer-based 
occupational common bond, or different 
charter type, it only retains members of 
record after the conversion. The regional 
director, for safety and soundness reasons, 
may approve a TIP designated credit union 
to convert to its original field of membership. 

II.B—Occupational Common Bond 
Amendments 

II.B.1—General 

Section 5 of every single occupational 
federal credit union’s charter defines the 
field of membership the credit union can 
legally serve. Only those persons or legal 
entities specified in the field of membership 
can be served. There are a number of 
instances in which Section 5 must be 
amended by NCUA. 

First, a group sharing the credit union’s 
common bond is added to the field of 
membership. This may occur through various 
ways including agreement between the group 
and the credit union directly, or through a 
merger, corporate acquisition, purchase and 
assumption (P&A), or spin-off. 

Second, if the entire field of membership 
is acquired by another corporation, the credit 
union can serve the employees of the new 
corporation and any subsidiaries after 
receiving NCUA approval. 

Third, a federal credit union qualifies to 
change its common bond from: 

• A single occupational common bond to 
a single associational common bond; 

• A single occupational common bond to 
a community charter; or 

• A single occupational common bond to 
a multiple common bond. 

Fourth, a federal credit union removes a 
portion of the group from its field of 
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membership through agreement with the 
group, a spin-off, or because a portion of the 
group is no longer in existence. 

An existing single occupational common 
bond federal credit union that submits a 
request to amend its charter must provide 
documentation to establish that the 
occupational common bond requirement has 
been met. The regional director must approve 
all amendments to an occupational common 
bond credit union’s field of membership. 

II.B.2—Corporate Restructuring 

If the single common bond group that 
comprises a federal credit union’s field of 
membership undergoes a substantial 
restructuring, the result is often that portions 
of the group are sold or spun off. This 
requires a change to the credit union’s field 
of membership. NCUA will not permit a 
single common bond credit union to 
maintain in its field of membership a sold or 
spun-off group to which it has been 
providing service unless the group otherwise 
qualifies for membership in the credit union 
or the credit union converts to a multiple 
common bond credit union. 

If the group comprising the single common 
bond of the credit union merges with, or is 
acquired by, another group, the credit union 
can serve the new group resulting from the 
merger or acquisition after receiving a 
housekeeping amendment. 

II.B.3—Economic Advisability 

Prior to granting a common bond 
expansion, NCUA will examine the 
amendment’s likely effect on the credit 
union’s operations and financial condition. 
In most cases, the information needed for 
analyzing the effect of adding a particular 
group will be available to NCUA through the 
examination and financial and statistical 
reports; however, in particular cases, a 
regional director may require additional 
information prior to making a decision. 

II.B.4—Documentation Requirements 

A federal credit union requesting a 
common bond expansion must submit an 
Application for Field of Membership 
Amendment (NCUA 4015–EZ) to the 
appropriate NCUA regional director. An 
authorized credit union representative must 
sign the request. 

II.C—NCUA’s Procedures for Amending the 
Field of Membership 

II.C.1—General 

All requests for approval to amend a 
federal credit union’s charter must be 
submitted to the appropriate regional 
director. 

II.C.2—Regional Director’s Decision 

NCUA staff will review all amendment 
requests in order to ensure compliance with 
NCUA policy. 

Before acting on a proposed amendment, 
the regional director may require an on-site 
review. In addition, the regional director 
may, after taking into account the 
significance of the proposed field of 
membership amendment, require the 
applicant to submit a business plan 
addressing specific issues. 

The financial and operational condition of 
the requesting credit union will be 
considered in every instance. NCUA will 
carefully consider the economic advisability 
of expanding the field of membership of a 
credit union with financial or operational 
problems. 

In most cases, field of membership 
amendments will only be approved for credit 
unions that are operating satisfactorily. 
Generally, if a federal credit union is having 
difficulty providing service to its current 
membership, or is experiencing financial or 
other operational problems, it may have more 
difficulty serving an expanded field of 
membership. 

Occasionally, however, an expanded field 
of membership may provide the basis for 
reversing current financial problems. In such 
cases, an amendment to expand the field of 
membership may be granted notwithstanding 
the credit union’s financial or operational 
problems. The applicant credit union must 
clearly establish that the expanded field of 
membership is in the best interest of the 
members and will not increase the risk to the 
NCUSIF. 

II.C.3—Regional Director Approval 

If the regional director approves the 
requested amendment, the credit union will 
be issued an amendment to Section 5 of its 
charter. 

II.C.4—Regional Director Disapproval 

When a regional director disapproves any 
application, in whole or in part, to amend the 
field of membership under this chapter, the 
applicant will be informed in writing of the: 

• Specific reasons for the action; 
• Options to consider, if appropriate, for 

gaining approval; and 
• Appeal procedure. 

II.C.5—Appeal of Regional Director Decision 

If a field of membership expansion request, 
merger, or spin-off is denied by the regional 
director, the federal credit union may appeal 
the decision to the NCUA Board. An appeal 
must be sent to the appropriate regional 
office within 60 days of the date of denial, 
and must address the specific reason(s) for 
the denial. The regional director will then 
forward the appeal to the NCUA Board. 
NCUA central office staff will make an 
independent review of the facts and present 
the appeal to the Board with a 
recommendation. 

Before appealing, the credit union may, 
within 30 days of the denial, provide 
supplemental information to the regional 
director for reconsideration. A 
reconsideration will contain new and 
material evidence addressing the reasons for 
the initial denial. The regional director will 
have 30 days from the date of the receipt of 
the request for reconsideration to make a 
final decision. If the request is again denied, 
the applicant may proceed with the appeal 
process within 60 days of the date of the last 
denial. A second request for reconsideration 
will be treated as an appeal to the NCUA 
Board. 

II.D—Mergers, Purchase and Assumptions, 
and Spin-Offs 

In general, other than the addition of 
common bond groups, there are three 
additional ways a federal credit union with 
a single occupational common bond can 
expand its field of membership: 

• By taking in the field of membership of 
another credit union through a common bond 
or emergency merger; 

• By taking in the field of membership of 
another credit union through a common bond 
or emergency purchase and assumption 
(P&A); or 

• By taking a portion of another credit 
union’s field of membership through a 
common bond spin-off. 

II.D.1—Mergers 

Generally, the requirements applicable to 
field of membership expansions found in this 
chapter apply to mergers where the 
continuing credit union has a federal charter. 
That is, the two credit unions must share a 
common bond. 

Where the merging credit union is state- 
chartered, the common bond rules applicable 
to a federal credit union apply. 

Mergers must be approved by the NCUA 
regional director where the continuing credit 
union is headquartered, with the concurrence 
of the regional director of the merging credit 
union, and, as applicable, the state 
regulators. 

If a single occupational credit union wants 
to merge into a multiple common bond or 
community credit union, Section IV.D or 
Section V.D of this Chapter, respectively, 
should be reviewed. 

II.D.2—Emergency Mergers 

An emergency merger may be approved by 
NCUA without regard to common bond or 
other legal constraints. An emergency merger 
involves NCUA’s direct intervention and 
approval. The credit union to be merged 
must either be insolvent or likely to become 
insolvent, and NCUA must determine that: 

• An emergency requiring expeditious 
action exists; 

• Other alternatives are not reasonably 
available; and 

• The public interest would best be served 
by approving the merger. 

If not corrected, conditions that could lead 
to insolvency include, but are not limited to: 

• Abandonment by management; 
• Loss of sponsor; 
• Serious and persistent recordkeeping 

problems; or 
• Serious and persistent operational 

concerns. 
In an emergency merger situation, NCUA 

will take an active role in finding a suitable 
merger partner (continuing credit union). 
NCUA is primarily concerned that the 
continuing credit union has the financial 
strength and management expertise to absorb 
the troubled credit union without adversely 
affecting its own financial condition and 
stability. 

As a stipulated condition to an emergency 
merger, the field of membership of the 
merging credit union may be transferred 
intact to the continuing federal credit union 
without regard to any common bond 
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restrictions. Under this authority, therefore, a 
single occupational common bond federal 
credit union may take into its field of 
membership any dissimilar charter type. 

The common bond characteristic of the 
continuing credit union in an emergency 
merger does not change. That is, even though 
the merging credit union is a multiple 
common bond or community, the continuing 
credit union will remain a single common 
bond credit union. Similarly, if the merging 
credit union is also an unlike single common 
bond, the continuing credit union will 
remain a single common bond credit union. 
Future common bond expansions will be 
based on the continuing credit union’s 
original single common bond. 

Emergency mergers involving federally 
insured credit unions in different NCUA 
regions must be approved by the regional 
director where the continuing credit union is 
headquartered, with the concurrence of the 
regional director of the merging credit union 
and, as applicable, the state regulators. 

II.D.3—Purchase and Assumption (P&A) 

Another alternative for acquiring the field 
of membership of a failing credit union is 
through a consolidation known as a P&A. A 
P&A has limited application because, in most 
cases, the failing credit union must be placed 
into involuntary liquidation. In the few 
instances where a P&A may be appropriate, 
the assuming federal credit union, as with 
emergency mergers, may acquire the entire 
field of membership if the emergency merger 
criteria are satisfied. However, if the P&A 
does not meet the emergency merger criteria, 
it must be processed under the common bond 
requirements. 

In a P&A processed under the emergency 
criteria, specified loans, shares, and certain 
other designated assets and liabilities, 
without regard to common bond restrictions, 
may also be acquired without changing the 
character of the continuing federal credit 
union for purposes of future field of 
membership amendments. 

If the purchased and/or assumed credit 
union’s field of membership does not share 
a common bond with the purchasing and/or 
assuming credit union, then the continuing 
credit union’s original common bond will be 
controlling for future common bond 
expansions. 

P&As involving federally insured credit 
unions in different NCUA regions must be 
approved by the regional director where the 
continuing credit union is headquartered, 
with the concurrence of the regional director 
of the purchased and/or assumed credit 
union and, as applicable, the state regulators. 

II.D.4—Spin-Offs 

A spin-off occurs when, by agreement of 
the parties, a portion of the field of 
membership, assets, liabilities, shares, and 
capital of a credit union are transferred to a 
new or existing credit union. A spin-off is 
unique in that usually one credit union has 
a field of membership expansion and the 
other loses a portion of its field of 
membership. 

All common bond requirements apply 
regardless of whether the spun-off group 
becomes a new credit union or goes to an 
existing federal charter. 

The request for approval of a spin-off must 
be supported with a plan that addresses, at 
a minimum: 

• Why the spin-off is being requested; 
• What part of the field of membership is 

to be spun off; 
• Whether the affected credit unions have 

a common bond (applies only to single 
occupational credit unions); 

• Which assets, liabilities, shares, and 
capital are to be transferred; 

• The financial impact the spin-off will 
have on the affected credit unions; 

• The ability of the acquiring credit union 
to effectively serve the new members; 

• The proposed spin-off date; and 
• Disclosure to the members of the 

requirements set forth above. 
The spin-off request must also include 

current financial statements from the affected 
credit unions and the proposed voting ballot. 

For federal credit unions spinning off a 
group, membership notice and voting 
requirements and procedures are the same as 
for mergers (see Part 708 of the NCUA Rules 
and Regulations), except that only the 
members directly affected by the spin-off— 
those whose shares are to be transferred—are 
permitted to vote. Members whose shares are 
not being transferred will not be afforded the 
opportunity to vote. All members of the 
group to be spun off (whether they voted in 
favor, against, or not at all) will be transferred 
if the spin-off is approved by the voting 
membership. Voting requirements for 
federally insured state credit unions are 
governed by state law. 

Spin-offs involving federally insured credit 
unions in different NCUA regions must be 
approved by all regional directors where the 
credit unions are headquartered and the state 
regulators, as applicable. Spin-offs in the 
same region also require approval by the state 
regulator, as applicable. 

II.E—Overlaps 

II.E.1—General 

An overlap exists when a group of persons 
is eligible for membership in two or more 
credit unions. NCUA will permit single 
occupational federal credit unions to overlap 
any other charter without performing an 
overlap analysis. 

II.E.2—Organizational Restructuring 

A federal credit union’s field of 
membership will always be governed by the 
common bond descriptions contained in 
Section 5 of its charter. Where a sponsor 
organization expands its operations 
internally, by acquisition or otherwise, the 
credit union may serve these new entrants to 
its field of membership if they are part of the 
common bond described in Section 5. NCUA 
will permit a complete overlap of the credit 
unions’ fields of membership. 

If a sponsor organization sells off a group, 
new members can no longer be served unless 
they otherwise qualify for membership in the 
credit union or it converts to a multiple 
common bond charter. 

Credit unions must submit documentation 
explaining the restructuring and providing 
information regarding the new organizational 
structure. 

II.E.3—Exclusionary Clauses 

An exclusionary clause is a limitation 
precluding the credit union from serving the 
primary members of a portion of a group 
otherwise included in its field of 
membership. NCUA no longer grants 
exclusionary clauses. Those granted prior to 
the adoption of this new chartering manual 
will remain in effect unless the credit unions 
agree to remove them or one of the affected 
credit unions submits a housekeeping 
amendment to have it removed. 

II.F—Charter Conversion 
A single occupational common bond 

federal credit union may apply to convert to 
a community charter provided the field of 
membership requirements of the community 
charter are met. Groups within the existing 
charter which cannot qualify in the new 
charter cannot be served except for members 
of record, or groups or communities obtained 
in an emergency merger or P&A. A credit 
union must notify all groups that will be 
removed from the field of membership as a 
result of conversion. Members of record can 
continue to be served. Also, in order to 
support a case for a conversion, the applicant 
federal credit union may be required to 
develop a detailed business plan as specified 
in Chapter 2, Section V.A.3. 

A single occupational common bond 
federal credit union may apply to convert to 
a multiple common bond charter by adding 
a non-common bond group that is within a 
reasonable proximity of a service facility. 
Groups within the existing charter may be 
retained and continue to be served. However, 
future amendments, including any 
expansions of the original single common 
bond group, must be done in accordance 
with multiple common bond policy. 

II.G—Removal of Groups From the Field of 
Membership 

A credit union may request removal of a 
portion of the common bond group from its 
field of membership for various reasons. The 
most common reasons for this type of 
amendment are: 

• The group is within the field of 
membership of two credit unions and one 
wishes to discontinue service; 

• The federal credit union cannot continue 
to provide adequate service to the group; 

• The group has ceased to exist; 
• The group does not respond to repeated 

requests to contact the credit union or refuses 
to provide needed support; or 

• The group initiates action to be removed 
from the field of membership. 

When a federal credit union requests an 
amendment to remove a group from its field 
of membership, the regional director will 
determine why the credit union desires to 
remove the group. If the regional director 
concurs with the request, membership will 
continue for those who are already members 
under the ‘‘once a member, always a 
member’’ provision of the Federal Credit 
Union Act. 

II.H—Other Persons Eligible for Credit 
Union Membership 

A number of persons, by virtue of their 
close relationship to a common bond group, 
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may be included, at the charter applicant’s 
option, in the field of membership. These 
include the following: 

• Spouses of persons who died while 
within the field of membership of this credit 
union; 

• Employees of this credit union; 
• Persons retired as pensioners or 

annuitants from the above employment; 
• Volunteers; 
• Members of the immediate family or 

household; 
• Organizations of such persons; and 
• Corporate or other legal entities in this 

charter. 
Immediate family is defined as spouse, 

child, sibling, parent, grandparent, or 
grandchild. This includes stepparents, 
stepchildren, stepsiblings, and adoptive 
relationships. 

Household is defined as persons living in 
the same residence maintaining a single 
economic unit. 

Membership eligibility is extended only to 
individuals who are members of an 
‘‘immediate family or household’’ of a credit 
union member. It is not necessary for the 
primary member to join the credit union in 
order for the immediate family or household 
member of the primary member to join, 
provided the immediate family or household 
clause is included in the field of 
membership. However, it is necessary for the 
immediate family member or household 
member to first join in order for that person’s 
immediate family member or household 
member to join the credit union. A credit 
union can adopt a more restrictive definition 
of immediate family or household. 

Volunteers, by virtue of their close 
relationship with a sponsor group, may be 
included. Examples include volunteers 
working at a hospital or school. 

Under the Federal Credit Union Act, once 
a person becomes a member of the credit 
union, such person may remain a member of 
the credit union until the person chooses to 
withdraw or is expelled from the 
membership of the credit union. This is 
commonly referred to as ‘‘once a member, 
always a member.’’ The ‘‘once a member, 
always a member’’ provision does not 
prevent a credit union from restricting 
services to members who are no longer 
within the field of membership. 

III—Associational Common Bond 

III.A.1—General 

A single associational federal credit union 
may include in its field of membership, 
regardless of location, all members and 
employees of a recognized association. A 
single associational common bond consists of 
individuals (natural persons) and/or groups 
(non-natural persons) whose members 
participate in activities developing common 
loyalties, mutual benefits, and mutual 
interests. Separately chartered associational 
groups can establish a single common bond 
relationship if they are integrally related and 
share common goals and purposes. For 
example, two or more churches of the same 
denomination, Knights of Columbus 
Councils, or locals of the same union can 
qualify as a single associational common 
bond. 

Individuals and groups eligible for 
membership in a single associational credit 
union can include the following: 

• Natural person members of the 
association (for example, members of a union 
or church members); 

• Non-natural person members of the 
association; 

• Employees of the association (for 
example, employees of the labor union or 
employees of the church); and 

• The association. 
Generally, a single associational common 

bond does not include a geographic 
definition and can operate nationally. 
However, a proposed or existing federal 
credit union may limit its field of 
membership to a single association or 
geographic area. NCUA may impose a 
geographic limitation if it is determined that 
the applicant credit union does not have the 
ability to serve a larger group or there are 
other operational concerns. All single 
associational common bonds should include 
a definition of the group that may be served 
based on the association’s charter, bylaws, 
and any other equivalent documentation. 

The common bond for an associational 
group cannot be established simply on the 
basis that the association exists. In 
determining whether a group satisfies 
associational common bond requirements for 
a federal credit union charter, NCUA will 
consider the totality of the circumstances, 
which includes: 

• Whether members pay dues; 
• Whether members participate in the 

furtherance of the goals of the association; 
• Whether the members have voting rights. 

To meet this requirement, members need not 
vote directly for an officer, but may vote for 
a delegate who in turn represents the 
members’ interests; 

• Whether the association maintains a 
membership list; 

• Whether the association sponsors other 
activities; 

• The association’s membership eligibility 
requirements; and 

• The frequency of meetings. 
A support group whose members are 

continually changing or whose duration is 
temporary may not meet the single 
associational common bond criteria. Each 
class of member will be evaluated based on 
the totality of the circumstances. Individuals 
or honorary members who only make 
donations to the association are not eligible 
to join the credit union. 

Educational groups—for example, parent- 
teacher organizations, alumni associations, 
and student organizations in any school— 
and church groups may constitute 
associational common bonds. 

Student groups (e.g., students enrolled at a 
public, private, or parochial school) may 
constitute either an associational or 
occupational common bond. For example, 
students enrolled at a church sponsored 
school could share a single associational 
common bond with the members of that 
church and may qualify for a federal credit 
union charter. Similarly, students enrolled at 
a university, as a group by itself, or in 
conjunction with the faculty and employees 
of the school, could share a single 

occupational common bond and may qualify 
for a federal credit union charter. 

The terminology ‘‘Alumni of Jacksonville 
State University’’ is insufficient to 
demonstrate an associational common bond. 
To qualify as an association, the alumni 
association must meet the requirements for 
an associational common bond. The alumni 
of a school must first join the alumni 
association, and not merely be alumni of the 
school to be eligible for membership. 

Homeowner associations, tenant groups, 
consumer groups, and other groups of 
persons having an ‘‘interest in’’ a particular 
cause and certain consumer cooperatives 
may also qualify as an association. 

Associations based primarily on a client- 
customer relationship do not meet 
associational common bond requirements. 
However, having an incidental client- 
customer relationship does not preclude an 
associational charter as long as the 
associational common bond requirements are 
met. For example, a fraternal association that 
offers insurance, which is not a condition of 
membership, may qualify as a valid 
associational common bond. 

Applicants for a single associational 
common bond federal credit union charter or 
a field of membership amendment to include 
an association must provide, at the request of 
the regional director, a copy of the 
association’s charter, bylaws, or other 
equivalent documentation, including any 
legal documents required by the state or 
other governing authority. 

The associational sponsor itself may also 
be included in the field of membership—e.g., 
‘‘Sprocket Association’’—and will be shown 
in the last clause of the field of membership. 

III.A.2—Subsequent Changes to Association’s 
Bylaws 

If the association’s membership or 
geographical definitions in its charter and 
bylaws are changed subsequent to the 
effective date stated in the field of 
membership, the credit union must submit 
the revised charter or bylaws for NCUA’s 
consideration and approval prior to serving 
members of the association added as a result 
of the change. 

III.A.3—Sample Single Associational 
Common Bonds 

Some examples of associational common 
bonds are: 

• Regular members of Locals 10 and 13, 
IBEW, in Florida, who qualify for 
membership in accordance with their charter 
and bylaws in effect on May 20, 2001; 

• Members of the Hoosier Farm Bureau in 
Grant, Logan, or Lee Counties of Indiana, 
who qualify for membership in accordance 
with its charter and bylaws in effect on 
March 7, 1997; 

• Members of the Shalom Congregation in 
Chevy Chase, Maryland; 

• Regular members of the Corporate 
Executives Association, located in 
Westchester, New York, who qualify for 
membership in accordance with its charter 
and bylaws in effect on December 1, 1997; 

• Members of the University of Wisconsin 
Alumni Association, located in Green Bay, 
Wisconsin; 
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• Members of the Marine Corps Reserve 
Officers Association; or 

• Members of St. John’s Methodist Church 
and St. Luke’s Methodist Church, located in 
Toledo, Ohio. 

Some examples of insufficiently defined 
single associational common bonds are: 

• All Lutherans in the United States (too 
broadly defined); or 

• Veterans of U.S. military service (group 
is too broadly defined; no formal association 
of all members of the group). 

Some examples of unacceptable single 
associational common bonds are: 

• Alumni of Amos University (no formal 
association); 

• Customers of Fleetwood Insurance 
Company (policyholders or primarily 
customer/client relationships do not meet 
associational standards); 

• Employees of members of the Reston, 
Virginia, Chamber of Commerce (not a 
sufficiently close tie to the associational 
common bond); or 

• Members of St. John’s Lutheran Church 
and St. Mary’s Catholic Church located in 
Anniston, Alabama (churches are not of the 
same denomination). 

III.B—Associational Common Bond 
Amendments 

III.B.1—General 

Section 5 of every associational federal 
credit union’s charter defines the field of 
membership the credit union can legally 
serve. Only those persons who, or legal 
entities that, join the credit union and are 
specified in the field of membership can be 
served. There are three instances in which 
Section 5 must be amended by NCUA. 

First, a group that shares the credit union’s 
common bond is added to the field of 
membership. This may occur through various 
ways including agreement between the group 
and the credit union directly, or through a 
merger, purchase and assumption (P&A), or 
spin-off. 

Second, a federal credit union qualifies to 
change its common bond from: 

• A single associational common bond to 
a single occupational common bond; 

• A single associational common bond to 
a community charter; or 

• A single associational common bond to 
a multiple common bond. 

Third, a federal credit union removes a 
portion of the group from its field of 
membership through agreement with the 
group, a spin-off, or a portion of the group 
that is no longer in existence. 

An existing single associational federal 
credit union that submits a request to amend 
its charter must provide documentation to 
establish that the associational common bond 
requirement has been met. The regional 
director must approve all amendments to an 
associational common bond credit union’s 
field of membership. 

III.B.2—Organizational Restructuring 

If the single common bond group that 
comprises a federal credit union’s field of 
membership undergoes a substantial 
restructuring, the result is often that portions 
of the group are sold or spun off. This is an 
event requiring a change to the credit union’s 

field of membership. NCUA may not permit 
a single associational credit union to 
maintain in its field of membership a sold or 
spun-off group to which it has been 
providing service unless the group otherwise 
qualifies for membership in the credit union 
or the credit union converts to a multiple 
common bond credit union. 

If the group comprising the single common 
bond of the credit union merges with, or is 
acquired by, another group, the credit union 
can serve the new group resulting from the 
merger or acquisition after receiving a 
housekeeping amendment. 

III.B.3—Economic Advisability 

Prior to granting a common bond 
expansion, NCUA will examine the 
amendment’s likely impact on the credit 
union’s operations and financial condition. 
In most cases, the information needed for 
analyzing the effect of adding a particular 
group will be available to NCUA through the 
examination and financial and statistical 
reports; however, in particular cases, a 
regional director may require additional 
information prior to making a decision. 

III.B.4—Documentation Requirements 

A federal credit union requesting a 
common bond expansion must submit an 
Application for Field of Membership 
Amendment (NCUA 4015–EZ) to the 
appropriate NCUA regional director. An 
authorized credit union representative must 
sign the request. 

III.C—NCUA Procedures for Amending the 
Field of Membership 

III.C.1—General 

All requests for approval to amend a 
federal credit union’s charter must be 
submitted to the appropriate regional 
director. 

III.C.2—Regional Director’s Decision 

NCUA staff will review all amendment 
requests in order to ensure conformance to 
NCUA policy. 

Before acting on a proposed amendment, 
the regional director may require an on-site 
review. In addition, the regional director 
may, after taking into account the 
significance of the proposed field of 
membership amendment, require the 
applicant to submit a business plan 
addressing specific issues. 

The financial and operational condition of 
the requesting credit union will be 
considered in every instance. The economic 
advisability of expanding the field of 
membership of a credit union with financial 
or operational problems must be carefully 
considered. 

In most cases, field of membership 
amendments will only be approved for credit 
unions that are operating satisfactorily. 
Generally, if a federal credit union is having 
difficulty providing service to its current 
membership, or is experiencing financial or 
other operational problems, it may have more 
difficulty serving an expanded field of 
membership. 

Occasionally, however, an expanded field 
of membership may provide the basis for 
reversing current financial problems. In such 

cases, an amendment to expand the field of 
membership may be granted notwithstanding 
the credit union’s financial or operational 
problems. The applicant credit union must 
clearly establish that the expanded field of 
membership is in the best interest of the 
members and will not increase the risk to the 
NCUSIF. 

III.C.3—Regional Director Approval 

If the regional director approves the 
requested amendment, the credit union will 
be issued an amendment to Section 5 of its 
charter. 

III.C.4—Regional Director Disapproval 

When a regional director disapproves any 
application, in whole or in part, to amend the 
field of membership under this chapter, the 
applicant will be informed in writing of the: 

• Specific reasons for the action; 
• Options to consider, if appropriate, for 

gaining approval; and 
• Appeal procedures. 

III.C.5—Appeal of Regional Director Decision 

If a field of membership expansion request, 
merger, or spin-off is denied by the regional 
director, the federal credit union may appeal 
the decision to the NCUA Board. An appeal 
must be sent to the appropriate regional 
office within 60 days of the date of denial 
and must address the specific reason(s) for 
the denial. The regional director will then 
forward the appeal to the NCUA Board. 
NCUA central office staff will make an 
independent review of the facts and present 
the appeal to the NCUA Board with a 
recommendation. 

Before appealing, the credit union may, 
within 30 days of the denial, provide 
supplemental information to the regional 
director for reconsideration. A 
reconsideration will contain new and 
material evidence addressing the reasons for 
the initial denial. The regional director will 
have 30 days from the date of the receipt of 
the request for reconsideration to make a 
final decision. If the request is again denied, 
the applicant may proceed with the appeal 
process within 60 days of the date of the last 
denial. A second request for reconsideration 
will be treated as an appeal to the NCUA 
Board. 

III.D—Mergers, Purchase and Assumptions, 
and Spin-Offs 

In general, other than the addition of 
common bond groups, there are three 
additional ways a federal credit union with 
a single associational common bond can 
expand its field of membership: 

• By taking in the field of membership of 
another credit union through a common bond 
or emergency merger; 

• By taking in the field of membership of 
another credit union through a common bond 
or emergency purchase and assumption 
(P&A); or 

• By taking a portion of another credit 
union’s field of membership through a 
common bond spin-off. 

III.D.1—Mergers 

Generally, the requirements applicable to 
field of membership expansions found in this 
section apply to mergers where the 
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continuing credit union is a federal charter. 
That is, the two credit unions must share a 
common bond. 

Where the merging credit union is state- 
chartered, the common bond rules applicable 
to a federal credit union apply. 

Mergers must be approved by the NCUA 
regional director where the continuing credit 
union is headquartered, with the concurrence 
of the regional director of the merging credit 
union, and, as applicable, the state 
regulators. 

If a single associational credit union wants 
to merge into a multiple common bond or 
community credit union, Section IV.D or 
Section V.D of this Chapter, respectively, 
should be reviewed. 

III.D.2—Emergency Mergers 

An emergency merger may be approved by 
NCUA without regard to common bond or 
other legal constraints. An emergency merger 
involves NCUA’s direct intervention and 
approval. The credit union to be merged 
must either be insolvent or likely to become 
insolvent, and NCUA must determine that: 

• An emergency requiring expeditious 
action exists; 

• Other alternatives are not reasonably 
available; and 

• The public interest would best be served 
by approving the merger. 

If not corrected, conditions that could lead 
to insolvency include, but are not limited to: 

• Abandonment by management; 
• Loss of sponsor; 
• Serious and persistent record keeping 

problems; or 
• Serious and persistent operational 

concerns. 
In an emergency merger situation, NCUA 

will take an active role in finding a suitable 
merger partner (continuing credit union). 
NCUA is primarily concerned that the 
continuing credit union has the financial 
strength and management expertise to absorb 
the troubled credit union without adversely 
affecting its own financial condition and 
stability. 

As a stipulated condition to an emergency 
merger, the field of membership of the 
merging credit union may be transferred 
intact to the continuing federal credit union 
without regard to any common bond 
restrictions. Under this authority, therefore, a 
single associational common bond federal 
credit union may take into its field of 
membership any dissimilar charter type. 

The common bond characteristic of the 
continuing credit union in an emergency 
merger does not change. That is, even though 
the merging credit union is a multiple 
common bond or community, the continuing 
credit union will remain a single common 
bond credit union. Similarly, if the merging 
credit union is an unlike single common 
bond, the continuing credit union will 
remain a single common bond credit union. 
Future common bond expansions will be 
based on the continuing credit union’s single 
common bond. 

Emergency mergers involving federally 
insured credit unions in different NCUA 
regions must be approved by the regional 
director where the continuing credit union is 
headquartered, with the concurrence of the 

regional director of the merging credit union 
and, as applicable, the state regulators. 

III.D.3—Purchase and Assumption (P&A) 

Another alternative for acquiring the field 
of membership of a failing credit union is 
through a consolidation known as a P&A. A 
P&A has limited application because, in most 
cases, the failing credit union must be placed 
into involuntary liquidation. In the few 
instances where a P&A may be appropriate, 
the assuming federal credit union, as with 
emergency mergers, may acquire the entire 
field of membership if the emergency merger 
criteria are satisfied. However, if the P&A 
does not meet the emergency merger criteria, 
it must be processed under the common bond 
requirements. 

In a P&A processed under the emergency 
criteria, specified loans, shares, and certain 
other designated assets and liabilities, 
without regard to common bond restrictions, 
may also be acquired without changing the 
character of the continuing federal credit 
union for purposes of future field of 
membership amendments. 

If the purchased and/or assumed credit 
union’s field of membership does not share 
a common bond with the purchasing and/or 
assuming credit union, then the continuing 
credit union’s original common bond will be 
controlling for future common bond 
expansions. 

P&As involving federally insured credit 
unions in different NCUA regions must be 
approved by the regional director where the 
continuing credit union is headquartered, 
with the concurrence of the regional director 
of the purchased and/or assumed credit 
union and, as applicable, the state regulators. 

III.D.4—Spin-Offs 

A spin-off occurs when, by agreement of 
the parties, a portion of the field of 
membership, assets, liabilities, shares, and 
capital of a credit union are transferred to a 
new or existing credit union. A spin-off is 
unique in that usually one credit union has 
a field of membership expansion and the 
other loses a portion of its field of 
membership. 

All common bond requirements apply 
regardless of whether the spun-off group 
becomes a new credit union or goes to an 
existing federal charter. 

The request for approval of a spin-off must 
be supported with a plan that addresses, at 
a minimum: 

• Why the spin-off is being requested; 
• What part of the field of membership is 

to be spun off; 
• Whether the affected credit unions have 

the same common bond (applies only to 
single associational credit unions); 

• Which assets, liabilities, shares, and 
capital are to be transferred; 

• The financial impact the spin-off will 
have on the affected credit unions; 

• The ability of the acquiring credit union 
to effectively serve the new members; 

• The proposed spin-off date; and 
• Disclosure to the members of the 

requirements set forth above. 
The spin-off request must also include 

current financial statements from the affected 
credit unions and the proposed voting ballot. 

For federal credit unions spinning off a 
group, membership notice and voting 
requirements and procedures are the same as 
for mergers (see Part 708 of the NCUA Rules 
and Regulations), except that only the 
members directly affected by the spin-off— 
those whose shares are to be transferred—are 
permitted to vote. Members whose shares are 
not being transferred will not be afforded the 
opportunity to vote. All members of the 
group to be spun off (whether they voted in 
favor, against, or not at all) will be transferred 
if the spin-off is approved by the voting 
membership. Voting requirements for 
federally insured state credit unions are 
governed by state law. 

Spin-offs involving federally insured credit 
unions in different NCUA regions must be 
approved by all regional directors where the 
credit unions are headquartered and the state 
regulators, as applicable. Spin-offs in the 
same region also require approval by the state 
regulator, as applicable. 

III.E—Overlaps 

III.E.1—General 

An overlap exists when a group of persons 
is eligible for membership in two or more 
credit unions. NCUA will permit single 
associational federal credit unions to overlap 
any other charters without performing an 
overlap analysis. 

III.E.2—Organizational Restructuring 

A federal credit union’s field of 
membership will always be governed by the 
common bond descriptions contained in 
Section 5 of its charter. Where a sponsor 
organization expands its operations 
internally, by acquisition or otherwise, the 
credit union may serve these new entrants to 
its field of membership if they are part of the 
common bond described in Section 5. NCUA 
will permit a complete overlap of the credit 
unions’ fields of membership. If a sponsor 
organization sells off a group, new members 
can no longer be served unless they 
otherwise qualify for membership in the 
credit union or it converts to a multiple 
common bond. 

Credit unions must submit documentation 
explaining the restructuring and providing 
information regarding the new organizational 
structure. 

III.E.3—Exclusionary Clauses 

An exclusionary clause is a limitation 
precluding the credit union from serving the 
primary members of a portion of a group 
otherwise included in its field of 
membership. NCUA no longer grants 
exclusionary clauses. Those granted prior to 
the adoption of this new chartering manual 
will remain in effect unless the credit unions 
agree to remove them or one of the affected 
credit unions submits a housekeeping 
amendment to have it removed. 

III.F—Charter Conversions 

A single associational common bond 
federal credit union may apply to convert to 
a community charter provided the field of 
membership requirements of the community 
charter are met. Groups within the existing 
charter which cannot qualify in the new 
charter cannot be served except for members 
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of record, or groups or communities obtained 
in an emergency merger or P&A. A credit 
union must notify all groups that will be 
removed from the field of membership as a 
result of conversion. Members of record can 
continue to be served. Also, in order to 
support a case for a conversion, the applicant 
federal credit union may be required to 
develop a detailed business plan as specified 
in Chapter 2, Section V.A.3. 

A single associational common bond 
federal credit union may apply to convert to 
a multiple common bond charter by adding 
a non-common bond group that is within a 
reasonable proximity of a service facility. 
Groups within the existing charter may be 
retained and continue to be served. However, 
future amendments, including any 
expansions of the original single common 
bond group, must be done in accordance 
with multiple common bond policy. 

III.G—Removal of Groups From the Field of 
Membership 

A credit union may request removal of a 
portion of the common bond group from its 
field of membership for various reasons. The 
most common reasons for this type of 
amendment are: 

• The group is within the field of 
membership of two credit unions and one 
wishes to discontinue service; 

• The federal credit union cannot continue 
to provide adequate service to the group; 

• The group has ceased to exist; 
• The group does not respond to repeated 

requests to contact the credit union or refuses 
to provide needed support; or 

• The group initiates action to be removed 
from the field of membership. 

When a federal credit union requests an 
amendment to remove a group from its field 
of membership, the regional director will 
determine why the credit union desires to 
remove the group. If the regional director 
concurs with the request, membership will 
continue for those who are already members 
under the ‘‘once a member, always a 
member’’ provision of the Federal Credit 
Union Act. 

III.H—Other Persons Eligible for Credit 
Union Membership 

A number of persons by virtue of their 
close relationship to a common bond group 
may be included, at the charter applicant’s 
option, in the field of membership. These 
include the following: 

• Spouses of persons who died while 
within the field of membership of this credit 
union; 

• Employees of this credit union; 
• Volunteers; 
• Members of the immediate family or 

household; 
• Organizations of such persons; and 
• Corporate or other legal entities in this 

charter. 
Immediate family is defined as spouse, 

child, sibling, parent, grandparent, or 
grandchild. This includes stepparents, 
stepchildren, stepsiblings, and adoptive 
relationships. 

Household is defined as persons living in 
the same residence maintaining a single 
economic unit. 

Membership eligibility is extended only to 
individuals who are members of an 
‘‘immediate family or household’’ of a credit 
union member. It is not necessary for the 
primary member to join the credit union in 
order for the immediate family or household 
member of the primary member to join, 
provided the immediate family or household 
clause is included in the field of 
membership. However, it is necessary for the 
immediate family member or household 
member to first join in order for that person’s 
immediate family member or household 
member to join the credit union. A credit 
union can adopt a more restrictive definition 
of immediate family or household. 

Volunteers, by virtue of their close 
relationship with a sponsor group, may be 
included. One example is volunteers working 
at a church. 

Under the Federal Credit Union Act, once 
a person becomes a member of the credit 
union, such person may remain a member of 
the credit union until the person chooses to 
withdraw or is expelled from the 
membership of the credit union. This is 
commonly referred to as ‘‘once a member, 
always a member.’’ The ‘‘once a member, 
always a member’’ provision does not 
prevent a credit union from restricting 
services to members who are no longer 
within the field of membership. 

IV—Multiple Occupational/ Associational 
Common Bonds 

IV.A.1—General 

A federal credit union may be chartered to 
serve a combination of distinct, definable 
single occupational and/or associational 
common bonds. This type of credit union is 
called a multiple common bond credit union. 
Each group in the field of membership must 
have its own occupational or associational 
common bond. For example, a multiple 
common bond credit union may include two 
unrelated employers, or two unrelated 
associations, or a combination of two or more 
employers or associations. Additionally, 
these groups must be within reasonable 
geographic proximity of the credit union. 
That is, the groups must be within the service 
area of one of the credit union’s service 
facilities. These groups are referred to as 
select groups. A multiple common bond 
credit union cannot include a TIP or expand 
using single common bond criteria. 

A federal credit union’s service area is the 
area that can reasonably be served by the 
service facilities accessible to the groups 
within the field of membership. The service 
area will most often coincide with that 
geographic area primarily served by the 
service facility. Additionally, the groups 
served by the credit union must have access 
to the service facility. The non-availability of 
other credit union service is a factor to be 
considered in determining whether the group 
is within reasonable proximity of a credit 
union wishing to add the group to its field 
of membership. 

A service facility for multiple common 
bond credit unions is defined as a place 
where shares are accepted for members’ 
accounts, loan applications are accepted or 
loans are disbursed. This definition includes 
a credit union owned branch, a mobile 

branch, an office operated on a regularly 
scheduled weekly basis, a credit union 
owned ATM, or a credit union owned 
electronic facility that meets, at a minimum, 
these requirements. A service facility also 
includes a shared branch or a shared branch 
network if either: (1) the credit union has an 
ownership interest in the service facility 
either directly or through a CUSO or similar 
organization; or (2) the service facility is local 
to the credit union and the credit union is an 
authorized participant in the service center. 
This definition does not include the credit 
union’s Internet Web site. 

The select group as a whole will be 
considered to be within a credit union’s 
service area when: 

• A majority of the persons in a select 
group live, work, or gather regularly within 
the service area; 

• The group’s headquarters is located 
within the service area; or 

• The group’s ‘‘paid from’’ or ‘‘supervised 
from’’ location is within the service area. 

IV.A.2—Sample Multiple Common Bond 
Field of Membership 

An example of a multiple common bond 
field of membership is: 

‘‘The field of membership of this federal 
credit union shall be limited to the following: 

1. Employees of Teltex Corporation who 
work in Wilmington, Delaware; 

2. Partners and employees of Smith & 
Jones, Attorneys at Law, who work in 
Wilmington, Delaware; 

3. Members of the M&L Association in 
Wilmington, Delaware, who qualify for 
membership in accordance with its charter 
and bylaws in effect on December 31, 1997.’’ 

IV.B—Multiple Common Bond Amendments 

IV.B.1—General 

Section 5 of every multiple common bond 
federal credit union’s charter defines the 
field of membership and select groups the 
credit union can legally serve. Only those 
persons or legal entities specified in the field 
of membership can be served. There are a 
number of instances in which Section 5 must 
be amended by NCUA. 

First, a new select group is added to the 
field of membership. This may occur through 
agreement between the group and the credit 
union directly, or through a merger, 
corporate acquisition, purchase and 
assumption (P&A), or spin-off. 

Second, a federal credit union qualifies to 
change its charter from: 

• A single occupational or associational 
charter to a multiple common bond charter; 

• A multiple common bond to a single 
occupational or associational charter; 

• A multiple common bond to a 
community charter; or 

• A community to a multiple common 
bond charter. 

Third, a federal credit union removes a 
group from its field of membership through 
agreement with the group, a spin-off, or 
because the group no longer exists. 

IV.B.2—Numerical Limitation of Select 
Groups 

An existing multiple common bond federal 
credit union that submits a request to amend 
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its charter must provide documentation to 
establish that the multiple common bond 
requirements have been met. The regional 
director must approve all amendments to a 
multiple common bond credit union’s field 
of membership. 

NCUA will approve groups to a credit 
union’s field of membership if the agency 
determines in writing that the following 
criteria are met: 

• The credit union has not engaged in any 
unsafe or unsound practice, as determined by 
the regional director, which is material 
during the one year period preceding the 
filing to add the group; 

• The credit union is ‘‘adequately 
capitalized.’’ NCUA defines adequately 
capitalized to mean the credit union has a net 
worth ratio of not less than 6 percent. For 
low-income credit unions or credit unions 
chartered less than ten years, the regional 
director may determine that a net worth ratio 
of less than 6 percent is adequate if the credit 
union is making reasonable progress toward 
meeting the 6 percent net worth requirement. 
For any other credit union, the regional 
director may determine that a net worth ratio 
of less than 6 percent is adequate if the credit 
union is making reasonable progress toward 
meeting the 6 percent net worth requirement, 
and the addition of the group would not 
adversely affect the credit union’s 
capitalization level; 

• The credit union has the administrative 
capability to serve the proposed group and 
the financial resources to meet the need for 
additional staff and assets to serve the new 
group; 

• Any potential harm the expansion may 
have on any other credit union and its 
members is clearly outweighed by the 
probable beneficial effect of the expansion. 
With respect to a proposed expansion’s effect 
on other credit unions, the requirements on 
overlapping fields of membership set forth in 
Section IV.E of this Chapter are also 
applicable; and 

• If the formation of a separate credit 
union by such group is not practical and 
consistent with reasonable standards for the 
safe and sound operation of a credit union. 

A detailed analysis is required for groups 
of 3,000 or more primary potential members 
requesting to be added to a multiple common 
bond credit union. It is incumbent upon the 
credit union to demonstrate that the 
formation of a separate credit union by such 
a group is not practical. The group must 
provide evidence that it lacks sufficient 
volunteer and other resources to support the 
efficient and effective operations of a credit 
union or does not meet the economic 
advisability criteria outlined in Chapter 1. If 
this can be demonstrated, the group may be 
added to a multiple common bond credit 
union’s field of membership. 

IV.B.3—Documentation Requirements 

A multiple common bond credit union 
requesting a select group expansion must 
submit a formal written request, using the 
Application for Field of Membership 
Amendment (NCUA 4015 or NCUA 4015–EZ) 
to the appropriate NCUA regional director. 
An authorized credit union representative 
must sign the request. 

The NCUA 4015–EZ (for groups less than 
3,000 potential members) must be 
accompanied by the following: 

• A letter, or equivalent documentation, 
from the group requesting credit union 
service. This letter must indicate: 
Æ That the group wants to be added to the 

applicant federal credit union’s field of 
membership; 
Æ The number of persons currently 

included within the group to be added and 
their locations; and 
Æ The group’s proximity to credit union’s 

nearest service facility. 
• The most recent copy of the group’s 

charter and bylaws or equivalent 
documentation (for associational groups). 

The NCUA 4015 (for groups of 3,000 or 
more primary potential members) must be 
accompanied by the following: 

• A letter, or equivalent documentation, 
from the group requesting credit union 
service. This letter must indicate: 
Æ That the group wants to be added to the 

federal credit union’s field of membership; 
Æ Whether the group presently has other 

credit union service available; 
Æ The number of persons currently 

included within the group to be added and 
their locations; 
Æ The group’s proximity to credit union’s 

nearest service facility, and 
Æ Why the formation of a separate credit 

union for the group is not practical or 
consistent with safety and soundness 
standards. A credit union need not address 
every item on the list, simply those issues 
that are relevant to its particular request: 

Member location—whether the 
membership is widely dispersed or 
concentrated in a central location. 

Demographics—the employee turnover 
rate, economic status of the group’s members, 
and whether the group is more apt to consist 
of savers and/or borrowers. 

Market competition—the availability of 
other financial services. 

Desired services and products—the type of 
services the group desires in comparison to 
the type of services a new credit union could 
offer. 

Sponsor subsidies—the availability of 
operating subsidies. 

The desire of the sponsor—the extent of 
the sponsor’s interest in supporting a credit 
union charter. 

Employee interest—the extent of the 
employees’ interest in obtaining a credit 
union charter. 

Evidence of past failure—whether the 
group previously had its own credit union or 
previously filed for a credit union charter. 

Administrative capacity to provide 
services—will the group have the 
management expertise to provide the services 
requested. 

• If the group is eligible for membership in 
any other credit union, documentation must 
be provided to support inclusion of the group 
under the overlap standards set forth in 
Section IV.E of this Chapter; and 

• The most recent copy of the group’s 
charter and bylaws or equivalent 
documentation (for associational groups). 

IV.B.4—Corporate Restructuring 

If a select group within a federal credit 
union’s field of membership undergoes a 
substantial restructuring, a change to the 
credit union’s field of membership may be 
required if the credit union is to continue to 
provide service to the select group. NCUA 
permits a multiple common bond credit 
union to maintain in its field of membership 
a sold, spun-off, or merged select group to 
which it has been providing service. This 
type of amendment to the credit union’s 
charter is not considered an expansion; 
therefore, the criteria relating to adding new 
groups are not applicable. 

When two groups merge and each is in the 
field of membership of a credit union, then 
both (or all affected) credit unions can serve 
the resulting merged group, subject to any 
existing geographic limitation and without 
regard to any overlap provisions. However, 
the credit unions cannot serve the other 
multiple groups that may be in the field of 
membership of the other credit union. 

IV.C—NCUA’s Procedures for Amending the 
Field of Membership 

IV.C.1—General 

All requests for approval to amend a 
federal credit union’s charter must be 
submitted to the appropriate regional 
director. 

IV.C.2—Regional Director’s Decision 

NCUA staff will review all amendment 
requests in order to ensure conformance to 
NCUA policy. 

Before acting on a proposed amendment, 
the regional director may require an on-site 
review. In addition, the regional director 
may, after taking into account the 
significance of the proposed field of 
membership amendment, require the 
applicant to submit a business plan 
addressing specific issues. 

The financial and operational condition of 
the requesting credit union will be 
considered in every instance. An expanded 
field of membership may provide the basis 
for reversing adverse trends. In such cases, an 
amendment to expand the field of 
membership may be granted notwithstanding 
the credit union’s adverse trends. The 
applicant credit union must clearly establish 
that the approval of the expanded field of 
membership meets the requirements of 
Section IV.B.2 of this Chapter and will not 
increase the risk to the NCUSIF. 

IV.C.3—Regional Director Approval 

If the regional director approves the 
requested amendment, the credit union will 
be issued an amendment to Section 5 of its 
charter. 

IV.C.4—Regional Director Disapproval 

When a regional director disapproves any 
application, in whole or in part, to amend the 
field of membership under this chapter, the 
applicant will be informed in writing of the: 

• Specific reasons for the action; 
• Options to consider, if appropriate, for 

gaining approval; and 
• Appeal procedure. 
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IV.C.5—Appeal of Regional Director Decision 

If a field of membership expansion request, 
merger, or spin-off is denied by the regional 
director, the federal credit union may appeal 
the decision to the NCUA Board. An appeal 
must be sent to the appropriate regional 
office within 60 days of the date of denial, 
and must address the specific reason(s) for 
the denial. The regional director will then 
forward the appeal to the NCUA Board. 
NCUA central office staff will make an 
independent review of the facts and present 
the appeal to the Board with a 
recommendation. 

Before appealing, the credit union may, 
within 30 days of the denial, provide 
supplemental information to the regional 
director for reconsideration. A 
reconsideration will contain new and 
material evidence addressing the reasons for 
the initial denial. The regional director will 
have 30 days from the date of the receipt of 
the request for reconsideration to make a 
final decision. If the request is again denied, 
the applicant may proceed with the appeal 
process within 60 days of the date of the last 
denial. A second request for reconsideration 
will be treated as an appeal to the NCUA 
Board. 

IV.D—Mergers, Purchase and Assumptions, 
and Spin-Offs 

In general, other than the addition of select 
groups, there are three additional ways a 
multiple common bond federal credit union 
can expand its field of membership: 

• By taking in the field of membership of 
another credit union through a merger; 

• By taking in the field of membership of 
another credit union through a purchase and 
assumption (P&A); or 

• By taking a portion of another credit 
union’s field of membership through a spin- 
off. 

IV.D.1—Voluntary Mergers 

a. All Select Groups in the Merging Credit 
Union’s Field of Membership Have Less 
Than 3,000 Primary Potential Members 

A voluntary merger of two or more federal 
credit unions is permissible as long as each 
select group in the merging credit union’s 
field of membership has less than 3,000 
primary potential members. While the merger 
requirements outlined in Section 205 of the 
Federal Credit Union Act must still be met, 
the requirements of Chapter 2, Section IV.B.2 
of this manual are not applicable. 

b. One or More Select Groups in the Merging 
Credit Union’s Field of Membership Has 
3,000 or More Primary Potential Members 

If the merging credit unions serve the same 
group, and the group consists of 3,000 or 
more primary potential members, then the 
ability to form a separate credit union 
analysis is not required for that group. If the 
merging credit union has any other groups 
consisting of 3,000 or more primary potential 
members, special requirements apply. NCUA 
will analyze each group of 3,000 or more 
primary potential members, except as noted 
above, to determine whether the formation of 
a separate credit union by such a group is 
practical. If the formation of a separate credit 
union by such a group is not practical 

because the group lacks sufficient volunteer 
and other resources to support the efficient 
and effective operations of a credit union or 
does not meet the economic advisable criteria 
outlined in Chapter 1, the group may be 
merged into a multiple common bond credit 
union. If the formation of a separate credit 
union is practical, the group must be spun- 
off before the merger can be approved. 

c. Merger of a Single Common Bond Credit 
Union Into a Multiple Common Bond Credit 
Union 

A financially healthy single common bond 
credit union with a primary potential 
membership of 3,000 or more cannot merge 
into a multiple common bond credit union, 
absent supervisory reasons, unless the 
continuing credit union already serves the 
same group. 

d. Merger Approval 

If the merger is approved, the qualifying 
groups within the merging credit union’s 
field of membership will be transferred intact 
to the continuing credit union and can 
continue to be served. 

Where the merging credit union is state- 
chartered, the field of membership rules 
applicable to a federal credit union apply. 

Mergers must be approved by the NCUA 
regional director where the continuing credit 
union is headquartered, with the concurrence 
of the regional director of the merging credit 
union, and, as applicable, the state 
regulators. 

IV.D.2—Supervisory Mergers 

The NCUA may approve the merger of any 
federally insured credit union when safety 
and soundness concerns are present without 
regard to the 3,000 numerical limitation. The 
credit union need not be insolvent or in 
danger of insolvency for NCUA to use this 
statutory authority. Examples constituting 
appropriate reasons for using this authority 
are: abandonment of the management and/or 
officials and an inability to find 
replacements, loss of sponsor support, 
serious and persistent record keeping 
problems, sustained material decline in 
financial condition, or other serious or 
persistent circumstances. 

IV.D.3—Emergency Mergers 

An emergency merger may be approved by 
NCUA without regard to field of membership 
rules, the 3,000 numerical limitation, or other 
legal constraints. An emergency merger 
involves NCUA’s direct intervention and 
approval. The credit union to be merged 
must either be insolvent or likely to become 
insolvent, and NCUA must determine that: 

• An emergency requiring expeditious 
action exists; 

• Other alternatives are not reasonably 
available; and 

• The public interest would best be served 
by approving the merger. 

If not corrected, conditions that could lead 
to insolvency include, but are not limited to: 

• Abandonment by management; 
• Loss of sponsor; 
• Serious and persistent record keeping 

problems; or 
• Serious and persistent operational 

concerns. 

In an emergency merger situation, NCUA 
will take an active role in finding a suitable 
merger partner (continuing credit union). 
NCUA is primarily concerned that the 
continuing credit union has the financial 
strength and management expertise to absorb 
the troubled credit union without adversely 
affecting its own financial condition and 
stability. 

As a stipulated condition to an emergency 
merger, the field of membership of the 
merging credit union may be transferred 
intact to the continuing federal credit union 
without regard to any field of membership 
restrictions including numerical limitation 
requirements. Under this authority, any 
single occupational or associational common 
bond, multiple common bond, or community 
charter may merger into a multiple common 
bond credit union and that credit union can 
continue to serve the merging credit union’s 
field of membership. Subsequent field of 
membership expansions of the continuing 
multiple common bond credit union must be 
consistent with multiple common bond 
policies. 

Emergency mergers involving federally 
insured credit unions in different NCUA 
regions must be approved by the regional 
director where the continuing credit union is 
headquartered, with the concurrence of the 
regional director of the merging credit union 
and, as applicable, the state regulators. 

IV.D.4—Purchase and Assumption (P&A) 

Another alternative for acquiring the field 
of membership of a failing credit union is 
through a consolidation known as a P&A. 
Generally, the requirements applicable to 
field of membership expansions found in this 
chapter apply to purchase and assumptions 
where the purchasing credit union is a 
federal charter. 

A P&A has limited application because, in 
most cases, the failing credit union must be 
placed into involuntary liquidation. 
However, in the few instances where a P&A 
may occur, the assuming federal credit 
union, as with emergency mergers, may 
acquire the entire field of membership if the 
emergency criteria are satisfied. Specified 
loans, shares, and certain other designated 
assets and liabilities, without regard to field 
of membership restrictions, may also be 
acquired without changing the character of 
the continuing federal credit union for 
purposes of future field of membership 
amendments. Subsequent field of 
membership expansions must be consistent 
with multiple common bond policies. 

P&As involving federally insured credit 
unions in different NCUA regions must be 
approved by the regional director where the 
continuing credit union is headquartered, 
with the concurrence of the regional director 
of the purchased and/or assumed credit 
union and, as applicable, the state regulators. 

IV.D.5—Spin-Offs 

A spin-off occurs when, by agreement of 
the parties, a portion of the field of 
membership, assets, liabilities, shares, and 
capital of a credit union are transferred to a 
new or existing credit union. A spin-off is 
unique in that usually one credit union has 
a field of membership expansion and the 
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other loses a portion of its field of 
membership. 

All common bond requirements apply 
regardless of whether the spun-off group 
becomes a new charter or goes to an existing 
federal charter. 

The request for approval of a spun-off 
group must be supported with a plan that 
addresses, at a minimum: 

• Why the spin-off is being requested; 
• What part of the field of membership is 

to be spun off; 
• Which assets, liabilities, shares, and 

capital are to be transferred; 
• The financial impact the spin-off will 

have on the affected credit unions; 
• The ability of the acquiring credit union 

to effectively serve the new members; 
• The proposed spin-off date; and 
• Disclosure to the members of the 

requirements set forth above. 
The spin-off request must also include 

current financial statements from the affected 
credit unions and the proposed voting ballot. 

For federal credit unions spinning off a 
group, membership notice and voting 
requirements and procedures are the same as 
for mergers (see Part 708 of the NCUA Rules 
and Regulations), except that only the 
members directly affected by the spin-off— 
those whose shares are to be transferred—are 
permitted to vote. Members whose shares are 
not being transferred will not be afforded the 
opportunity to vote. All members of the 
group to be spun off (whether they voted in 
favor, against, or not at all) will be transferred 
if the spin-off is approved by the voting 
membership. Voting requirements for 
federally insured state credit unions are 
governed by state law. 

Spin-offs involving federally insured credit 
unions in different NCUA regions must be 
approved by all regional directors where the 
credit unions are headquartered and the state 
regulators, as applicable. Spin-offs in the 
same region also require approval by the state 
regulator, as applicable. 

IV.E—Overlaps 

IV.E.1—General 

An overlap exists when a group of persons 
is eligible for membership in two or more 
credit unions, including state charters. An 
overlap is permitted when the expansion’s 
beneficial effect in meeting the convenience 
and needs of the members of the group 
proposed to be included in the field of 
membership clearly outweighs any adverse 
effect on the overlapped credit union. 

Credit unions must investigate the 
possibility of an overlap with federally 
insured credit unions prior to submitting an 
expansion request if the group has 3,000 or 
more primary potential members. If cases 
arise where the assurance given to a regional 
director concerning the unavailability of 
credit union service is inaccurate, the 
misinformation may be grounds for removal 
of the group from the federal credit union’s 
charter. 

When an overlap situation requiring 
analysis does arise, officials of the expanding 
credit union must ascertain the views of the 
overlapped credit union. If the overlapped 
credit union does not object, the applicant 
must submit a letter or other documentation 

to that effect. If the overlapped credit union 
does not respond, the expanding credit union 
must notify NCUA in writing of its attempt 
to obtain the overlapped credit union’s 
comments. 

NCUA will approve an overlap if the 
expansion’s beneficial effect in meeting the 
convenience and needs of the members of the 
group clearly outweighs any adverse effect on 
the overlapped credit union. 

In reviewing the overlap, the regional 
director will consider: 

• The view of the overlapped credit 
union(s); 

• Whether the overlap is incidental in 
nature—the group of persons in question is 
so small as to have no material effect on the 
original credit union; 

• Whether there is limited participation by 
members or employees of the group in the 
original credit union after the expiration of 
a reasonable period of time; 

• Whether the original credit union fails to 
provide requested service; 

• Financial effect on the overlapped credit 
union; 

• The desires of the group(s); 
• The desire of the sponsor organization; 

and 
• The best interests of the affected group 

and the credit union members involved. 
Generally, if the overlapped credit union 

does not object, and NCUA determines that 
there is no safety and soundness problem, the 
overlap will be permitted. 

Potential overlaps of a federally insured 
state credit union’s field of membership by 
a federal credit union will generally be 
analyzed in the same way as if two federal 
credit unions were involved. Where a 
federally insured state credit union’s field of 
membership is broadly stated, NCUA will 
exclude its field of membership from any 
overlap protection. 

NCUA will permit multiple common bond 
federal credit unions to overlap community 
charters without performing an overlap 
analysis. 

IV.E.2—Overlap Issues as a Result of 
Organizational Restructuring 

A federal credit union’s field of 
membership will always be governed by the 
field of membership descriptions contained 
in Section 5 of its charter. Where a sponsor 
organization expands its operations 
internally, by acquisition or otherwise, the 
credit union may serve these new entrants to 
its field of membership if they are part of any 
select group listed in Section 5. Where 
acquisitions are made which add a new 
subsidiary, the group cannot be served until 
the subsidiary is included in the field of 
membership through a housekeeping 
amendment. 

Overlaps may occur as a result of 
restructuring or merger of the parent 
organization. When such overlaps occur, 
each credit union must request a field of 
membership amendment to reflect the new 
groups each wishes to serve. The credit 
union can continue to serve any current 
group in its field of membership that is 
acquiring a new group or has been acquired 
by a new group. The new group cannot be 
served by the credit union until the field of 

membership amendment is approved by 
NCUA. 

Credit unions affected by organizational 
restructuring or merger should attempt to 
resolve overlap issues among themselves. 
Unless an agreement is reached limiting the 
overlap resulting from the corporate 
restructuring, NCUA will permit a complete 
overlap of the credit unions’ fields of 
membership. When two groups merge, or one 
group is acquired by the other, and each is 
in the field of membership of a credit union, 
both (or all affected) credit unions can serve 
the resulting merged or acquired group, 
subject to any existing geographic limitation 
and without regard to any overlap provisions. 
This is accomplished through a 
housekeeping amendment. 

Credit unions must submit to NCUA 
documentation explaining the restructuring 
and provide information regarding the new 
organizational structure. 

IV.E.3—Exclusionary Clauses 

An exclusionary clause is a limitation 
precluding the credit union from serving the 
primary members of a portion of a group 
otherwise included in its field of 
membership. NCUA no longer grants 
exclusionary clauses. Those granted prior to 
the adoption of this new chartering manual 
will remain in effect unless the credit unions 
agree to remove them or one of the affected 
credit unions submits a housekeeping 
amendment to have it removed. 

IV.F—Charter Conversion 
A multiple common bond federal credit 

union may apply to convert to a community 
charter provided the field of membership 
requirements of the community charter are 
met. Groups within the existing charter 
which cannot qualify in the new charter 
cannot be served except for members of 
record, or groups or communities obtained in 
an emergency merger or P&A. A credit union 
must notify all groups that will be removed 
from the field of membership as a result of 
conversion. Members of record can continue 
to be served. Also, in order to support a case 
for a conversion, the applicant federal credit 
union may be required to develop a detailed 
business plan as specified in Chapter 2, 
Section V.A.3. 

A multiple common bond federal credit 
union may apply to convert to a single 
occupational or associational common bond 
charter provided the field of membership 
requirements of the new charter are met. 
Groups within the existing charter, which do 
not qualify in the new charter, cannot be 
served except for members of record, or 
groups or communities obtained in an 
emergency merger or P&A. A credit union 
must notify all groups that will be removed 
from the field of membership as a result of 
conversion. 

IV.G—Removal of Groups From the Field of 
Membership 

A credit union may request removal of a 
group from its field of membership for 
various reasons. The most common reasons 
for this type of amendment are: 

• The group is within the field of 
membership of two credit unions and one 
wishes to discontinue service; 
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• The federal credit union cannot continue 
to provide adequate service to the group; 

• The group has ceased to exist; 
• The group does not respond to repeated 

requests to contact the credit union or refuses 
to provide needed support; 

• The group initiates action to be removed 
from the field of membership; or 

• The federal credit union wishes to 
convert to a single common bond. 

When a federal credit union requests an 
amendment to remove a group from its field 
of membership, the regional director will 
determine why the credit union desires to 
remove the group. If the regional director 
concurs with the request, membership will 
continue for those who are already members 
under the ‘‘once a member, always a 
member’’ provision of the Federal Credit 
Union Act. 

IV.H—Other Persons Eligible for Credit 
Union Membership 

A number of persons, by virtue of their 
close relationship to a common bond group, 
may be included, at the charter applicant’s 
option, in the field of membership. These 
include the following: 

• Spouses of persons who died while 
within the field of membership of this credit 
union; 

• Employees of this credit union; 
• Persons retired as pensioners or 

annuitants from the above employment; 
• Volunteers; 
• Members of the immediate family or 

household; 
• Organizations of such persons; and 
• Corporate or other legal entities in this 

charter. 
Immediate family is defined as spouse, 

child, sibling, parent, grandparent, or 
grandchild. This includes stepparents, 
stepchildren, stepsiblings, and adoptive 
relationships. 

Household is defined as persons living in 
the same residence maintaining a single 
economic unit. 

Membership eligibility is extended only to 
individuals who are members of an 
‘‘immediate family or household’’ of a credit 
union member. It is not necessary for the 
primary member to join the credit union in 
order for the immediate family or household 
member of the primary member to join, 
provided the immediate family or household 
clause is included in the field of 
membership. However, it is necessary for the 
immediate family member or household 
member to first join in order for that person’s 
immediate family member or household 
member to join the credit union. A credit 
union can adopt a more restrictive definition 
of immediate family or household. 

Volunteers, by virtue of their close 
relationship with a sponsor group, may be 
included. Examples include volunteers 
working at a hospital or church. 

Under the Federal Credit Union Act, once 
a person becomes a member of the credit 
union, such person may remain a member of 
the credit union until the person chooses to 
withdraw or is expelled from the 
membership of the credit union. This is 
commonly referred to as ‘‘once a member, 
always a member.’’ The ‘‘once a member, 

always a member’’ provision does not 
prevent a credit union from restricting 
services to members who are no longer 
within the field of membership. 

V—Community Charter Requirements 

V.A.1—General 

Community charters must be based on a 
single, geographically well-defined local 
community, neighborhood, or rural district 
where individuals have common interests 
and/or interact. More than one credit union 
may serve the same community. 

NCUA recognizes four types of affinity on 
which a community charter can be based— 
persons who live in, worship in, attend 
school in, or work in the community. 
Businesses and other legal entities within the 
community boundaries may also qualify for 
membership. 

NCUA has established the following 
requirements for community charters: 

• The geographic area’s boundaries must 
be clearly defined; 

• The area is a ‘‘well-defined local, 
community, neighborhood, or rural district;’’ 
and 

• Individuals must have common interests 
and/or interact. 

V.A.2—Documentation Requirements 

In addition to the documentation 
requirements set forth in Chapter 1 to charter 
a credit union, a community credit union 
applicant must provide additional 
documentation addressing the proposed area 
to be served and community service policies. 

A community credit union must meet the 
statutory requirements that the proposed 
community area is (1) well-defined, and (2) 
a local community, neighborhood, or rural 
district. 

‘‘Well-defined’’ means the proposed area 
has specific geographic boundaries. 
Geographic boundaries may include a city, 
township, county (or its political equivalent), 
or a clearly identifiable neighborhood. 
Although congressional districts and state 
boundaries are well-defined areas, they do 
not meet the requirement that the proposed 
area be a local community. 

The well-defined local community, 
neighborhood, or rural district requirement is 
met if: 

• The area to be served is in a recognized 
single political jurisdiction, i.e., a city, 
county, or their political equivalent, or any 
contiguous portion thereof. 

The well-defined local community, 
neighborhood, or rural district requirement 
may be met if: 

• The area to be served is in multiple 
contiguous political jurisdictions, i.e., a city, 
county, or their political equivalent, or any 
contiguous portion thereof and if the 
population of the requested well-defined area 
does not exceed 500,000; or 

• The area to be served is a Metropolitan 
Statistical Area (MSA) or its equivalent, or a 
portion thereof, where the population of the 
MSA or its equivalent does not exceed 
1,000,000. 

If the proposed area meets either the 
multiple political jurisdiction or MSA 
criteria, the credit union must submit a letter 
describing how the area meets the standards 

for community interaction and/or common 
interests. 

If NCUA does not find sufficient evidence 
of community interaction and/or common 
interests or if the area to be served does not 
meet the MSA or multiple political 
jurisdiction requirements of the preceding 
paragraph, the application must include 
documentation to support that it is a well- 
defined local community, neighborhood, or 
rural district. 

It is the applicant’s responsibility to 
demonstrate the relevance of the 
documentation provided in support of the 
application. This must be provided in a 
narrative summary. The narrative summary 
must explain how the documentation 
demonstrates interaction and/or common 
interests. For example, simply listing 
newspapers and organizations in the area is 
not sufficient to demonstrate that the area is 
a local community, neighborhood, or rural 
district. 

Examples of acceptable documentation 
may include: 

• The defined political jurisdictions; 
• Major trade areas (shopping patterns and 

traffic flows); 
• Shared/common facilities (for example, 

educational, medical, police and fire 
protection, school district, water, etc.); 

• Organizations and clubs within the 
community area; 

• Newspapers or other periodicals 
published for and about the area; 

• A local map designating the area to be 
served and locations of current and proposed 
service facilities and a regional or state map 
with the proposed community outlined; or 

• Other documentation that demonstrates 
that the area is a community where 
individuals have common interests and/or 
interact. 

An applicant need not submit a narrative 
summary or documentation to support a 
proposed community charter, amendment or 
conversion as a well-defined local 
community, neighborhood or rural district if 
the NCUA has previously determined that 
the same exact geographic area meets that 
requirement in connection with 
consideration of a prior application since 
IRPS 99–1, as amended. Applicants may 
contact the appropriate regional office to find 
out if the area they are interested in has 
already been determined to meet the 
community requirements. If the area is the 
same as a previously approved area, an 
applicant need only include a statement to 
that effect in the application. Applicants may 
be required to submit their own summary 
and documentation regarding the community 
requirements if NCUA has reason to believe 
that prior submissions are no longer accurate. 

A community credit union is frequently 
more susceptible to competition from other 
local financial institutions and generally does 
not have substantial support from any single 
sponsoring company or association. As a 
result, a community credit union will often 
encounter financial and operational factors 
that differ from an occupational or 
associational charter. Its diverse membership 
may require special marketing programs 
targeted to different segments of the 
community. For example, the lack of payroll 
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deduction creates special challenges in the 
development of savings promotional 
programs and in the collection of loans. 

Accordingly, it is essential for the 
proposed community credit union to develop 
a detailed and practical business and 
marketing plan for at least the first two years 
of operation. The proposed credit union must 
not only address the documentation 
requirements set forth in Chapter 1, but also 
focus on the accomplishment of the unique 
financial and operational factors of a 
community charter. 

Community credit unions will be expected 
to regularly review and to follow, to the 
fullest extent economically possible, the 
marketing and business plan submitted with 
their application. 

V.A.3—Special Documentation Requirements 
for a Converting Credit Union 

An existing federal credit union may apply 
to convert to a community charter. Groups 
currently in the credit union’s field of 
membership but outside the new community 
credit union’s boundaries may not be 
included in the new community charter. 
Therefore, the credit union is required to 
notify groups that will be removed from the 
field of membership as a result of the 
conversion. Members of record can continue 
to be served. 

The documentation requirements set forth 
in Section V.A.2 of this Chapter must be met 
before a community charter can be approved. 
In order to support a case for a conversion 
to community charter, the applicant federal 
credit union must develop a business plan 
incorporating the following data: 

• Pro forma financial statements for the 
first two years after the proposed conversion, 
including assumptions—e.g., member, share, 
loan, and asset growth; 

• Marketing plan addressing how the 
community will be served; 

• Financial services to be provided to 
members; 

• A local map showing current and 
proposed service facilities; and 

• Anticipated financial impact on the 
credit union in terms of need for additional 
employees and fixed assets. 

Before approval of an application to 
convert to a community credit union, NCUA 
must be satisfied that the institution will be 
viable and capable of providing services to its 
members. 

V.A.4—Community Boundaries 

The geographic boundaries of a community 
federal credit union are the areas defined in 
its charter. The boundaries can usually be 
defined using political borders, streets, 
rivers, railroad tracks, etc. 

A community that is a recognized legal 
entity, may be stated in the field of 
membership—for example, ‘‘Gus Township, 
Texas’’ or ‘‘Kristi County, Virginia.’’ 

A community that is a recognized MSA 
must state in the field of membership the 
political jurisdiction(s) that comprise the 
MSA. 

V.A.5—Special Community Charters 

A community field of membership may 
include persons who work or attend school 
in a particular industrial park, shopping 

mall, office complex, or similar development. 
The proposed field of membership must have 
clearly defined geographic boundaries. 

V.A.6—Sample Community Fields of 
Membership 

A community charter does not have to 
include all four affinities (i.e., live, work, 
worship, or attend school in a community). 
Some examples of community fields of 
membership are: 

• Persons who live, work, worship, or 
attend school in, and businesses located in 
the area of Johnson City, Tennessee, bounded 
by Fern Street on the north, Long Street on 
the east, Fourth Street on the south, and Elm 
Avenue on the west; 

• Persons who live or work in Green 
County, Maine; 

• Persons who live, worship, or work in 
and businesses and other legal entities 
located in Independent School District No. 1, 
DuPage County, Illinois; 

• Persons who live, worship, work (or 
regularly conduct business in), or attend 
school on the University of Dayton campus, 
in Dayton, Ohio; 

• Persons who work for businesses located 
in Clifton Country Mall, in Clifton Park, New 
York; or 

• Persons who live, work, or worship in 
the Binghamton, New York, MSA, consisting 
of Broome and Tioga Counties, New York. 

Some examples of insufficiently defined 
community field of membership definitions 
are: 

• Persons who live or work within and 
businesses located within a ten-mile radius 
of Washington, D.C. (using a radius does not 
establish a well-defined area); 

• Persons who live or work in the 
industrial section of New York, New York 
(not a well-defined neighborhood, 
community, or rural district); or 

• Persons who live or work in the greater 
Boston area (not a well-defined 
neighborhood, community, or rural district). 

Some examples of unacceptable local 
communities, neighborhoods, or rural 
districts are: 

• Persons who live or work in the State of 
California (does not meet the definition of 
local community, neighborhood, or rural 
district). 

• Persons who live in the first 
congressional district of Florida (does not 
meet the definition of local community, 
neighborhood, or rural district). 

V.B—Field of Membership Amendments 

A community credit union may amend its 
field of membership by adding additional 
affinities or removing exclusionary clauses. 
This can be accomplished with a 
housekeeping amendment. 

A community credit union also may 
expand its geographic boundaries. Persons 
who live, work, worship, or attend school 
within the proposed well-defined local 
community, neighborhood or rural district 
must have common interests and/or interact. 
The credit union must follow the 
requirements of Section V.A.3 of this chapter. 

V.C—NCUA Procedures for Amending the 
Field of Membership 

V.C.1—General 

All requests for approval to amend a 
community credit union’s charter must be 
submitted to the appropriate regional 
director. If a decision cannot be made within 
a reasonable period of time, the regional 
director will notify the credit union. 

V.C.2—NCUA’s Decision 

The financial and operational condition of 
the requesting credit union will be 
considered in every instance. The economic 
advisability of expanding the field of 
membership of a credit union with financial 
or operational problems must be carefully 
considered. 

In most cases, field of membership 
amendments will only be approved for credit 
unions that are operating satisfactorily. 
Generally, if a federal credit union is having 
difficulty providing service to its current 
membership, or is experiencing financial or 
other operational problems, it may have more 
difficulty serving an expanded field of 
membership. 

Occasionally, however, an expanded field 
of membership may provide the basis for 
reversing current financial problems. In such 
cases, an amendment to expand the field of 
membership may be granted notwithstanding 
the credit union’s financial or operational 
problems. The applicant credit union must 
clearly establish that the expanded field of 
membership is in the best interest of the 
members and will not increase the risk to the 
NCUSIF. 

V.C.3—NCUA Approval 

If the requested amendment is approved by 
NCUA, the credit union will be issued an 
amendment to Section 5 of its charter. 

V.C.4—NCUA Disapproval 

When NCUA disapproves any application 
to amend the field of membership, in whole 
or in part, under this chapter, the applicant 
will be informed in writing of the: 

• Specific reasons for the action; 
• If appropriate, options or suggestions 

that could be considered for gaining 
approval; and 

• Appeal procedures. 

V.C.5—Appeal of Regional Director Decision 

If a field of membership expansion request, 
merger, or spin-off is denied by the regional 
director, the federal credit union may appeal 
the decision to the NCUA Board. An appeal 
must be sent to the appropriate regional 
office within 60 days of the date of denial 
and must address the specific reason(s) for 
the denial. The regional director will then 
forward the appeal to the NCUA Board. 
NCUA central office staff will make an 
independent review of the facts and present 
the appeal to the NCUA Board with a 
recommendation. 

Before appealing, the credit union may, 
within 30 days of the denial, provide 
supplemental information to the regional 
director for reconsideration. A 
reconsideration will contain new and 
material evidence addressing the reasons for 
the initial denial. The regional director will 

VerDate Aug<31>2005 20:43 Dec 01, 2008 Jkt 217001 PO 00000 Frm 00023 Fmt 4701 Sfmt 4700 E:\FR\FM\02DER2.SGM 02DER2hs
ro

bi
ns

on
 o

n 
P

R
O

D
1P

C
76

 w
ith

 R
U

LE
S

_2



73414 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Rules and Regulations 

have 30 days from the date of the receipt of 
the request for reconsideration to make a 
final decision. If the request is again denied, 
the applicant may proceed with the appeal 
process within 60 days of the date of the last 
denial. A second request for reconsideration 
will be treated as an appeal to the NCUA 
Board. 

V.D—Mergers, Purchase and Assumptions, 
and Spin-offs 

There are three additional ways a 
community federal credit union can expand 
its field of membership: 

• By taking in the field of membership of 
another credit union through a merger; 

• By taking in the field of membership 
through a purchase and assumption (P&A); or 

• By taking a portion of another credit 
union’s field of membership through a spin- 
off. 

V.D.1—Standard Mergers 

Generally, the requirements applicable to 
field of membership expansions apply to 
mergers where the continuing credit union is 
a community federal charter. 

Where both credit unions are community 
charters, the continuing credit union must 
meet the criteria for expanding the 
community boundaries. A community credit 
union cannot merge into a single 
occupational/associational, or multiple 
common bond credit union, except in an 
emergency merger. However, a single 
occupational or associational, or multiple 
common bond credit union can merge into a 
community charter as long as the merging 
credit union has a service facility within the 
community boundaries or a majority of the 
merging credit union’s field of membership 
would qualify for membership in the 
community charter. While a community 
charter may take in an occupational, 
associational, or multiple common bond 
credit union in a merger, it will remain a 
community charter. 

Groups within the merging credit union’s 
field of membership located outside of the 
community boundaries may not continue to 
be served. The merging credit union must 
notify groups that will be removed from the 
field of membership as a result of the merger. 
However, the credit union may continue to 
serve members of record. 

Where a state-chartered credit union is 
merging into a community federal credit 
union, the continuing federal credit union’s 
field of membership will be worded in 
accordance with NCUA policy. Any 
subsequent field of membership expansions 
must comply with applicable amendment 
procedures. 

Mergers must be approved by the NCUA 
regional director where the continuing credit 
union is headquartered, with the concurrence 
of the regional director of the merging credit 
union, and, as applicable, the state 
regulators. 

V.D.2—Emergency Mergers 

An emergency merger may be approved by 
NCUA without regard to field of membership 
requirements or other legal constraints. An 
emergency merger involves NCUA’s direct 
intervention and approval. The credit union 
to be merged must either be insolvent or 

likely to become insolvent, and NCUA must 
determine that: 

• An emergency requiring expeditious 
action exists; 

• Other alternatives are not reasonably 
available; and 

• The public interest would best be served 
by approving the merger. 

If not corrected, conditions that could lead 
to insolvency include, but are not limited to: 

• Abandonment by management; 
• Loss of sponsor; 
• Serious and persistent record keeping; or 
• Serious and persistent operational 

concerns. 
In an emergency merger situation, NCUA 

will take an active role in finding a suitable 
merger partner (continuing credit union). 
NCUA is primarily concerned that the 
continuing credit union has the financial 
strength and management expertise to absorb 
the troubled credit union without adversely 
affecting its own financial condition and 
stability. 

As a stipulated condition to an emergency 
merger, the field of membership of the 
merging credit union may be transferred 
intact to the continuing federal credit union 
without regard to any field of membership 
restrictions, including the service facility 
requirement. Under this authority, a federal 
credit union may take in any dissimilar field 
of membership. 

Even though the merging credit union is a 
single common bond credit union or multiple 
common bond credit union or community 
credit union, the continuing credit union will 
remain a community charter. Future 
community expansions will be based on the 
continuing credit union’s original 
community area. 

Emergency mergers involving federally 
insured credit unions in different NCUA 
regions must be approved by the regional 
director where the continuing credit union is 
headquartered, with the concurrence of the 
regional director of the merging credit union 
and, as applicable, the state regulators. 

V.D.3—Purchase and Assumption (P&A) 

Another alternative for acquiring the field 
of membership of a failing credit union is 
through a consolidation known as a P&A. 
Generally, the requirements applicable to 
community expansions found in this chapter 
apply to purchase and assumptions where 
the purchasing credit union is a federal 
charter. 

A P&A has limited application because, in 
most instances, the failing credit union must 
be placed into involuntary liquidation. 
However, in the few instances where a P&A 
may occur, the assuming federal credit 
union, as with emergency mergers, may 
acquire the entire field of membership if the 
emergency criteria are satisfied. 

In a P&A processed under the emergency 
criteria, specified loans, shares, and certain 
other designated assets and liabilities may 
also be acquired without regard to field of 
membership restrictions and without 
changing the character of the continuing 
federal credit union for purposes of future 
field of membership amendments. 

If the P&A does not meet the emergency 
criteria, then only members of record can be 

obtained unless they otherwise qualify for 
membership in the community charter. 

P&As involving federally insured credit 
unions in different NCUA regions must be 
approved by the regional director where the 
continuing credit union is headquartered, 
with the concurrence of the regional director 
of the purchased and/or assumed credit 
union and, as applicable, the state regulators. 

V.D.4—Spin-Offs 

A spin-off occurs when, by agreement of 
the parties, a portion of the field of 
membership, assets, liabilities, shares, and 
capital of a credit union are transferred to a 
new or existing credit union. A spin-off is 
unique in that usually one credit union has 
a field of membership expansion and the 
other loses a portion of its field of 
membership. 

All field of membership requirements 
apply regardless of whether the spun-off 
group goes to a new or existing federal 
charter. 

The request for approval of a spin-off must 
be supported with a plan that addresses, at 
a minimum: 

• Why the spin-off is being requested; 
• What part of the field of membership is 

to be spun off; 
• Whether the field of membership 

requirements are met; 
• Which assets, liabilities, shares, and 

capital are to be transferred; 
• The financial impact the spin-off will 

have on the affected credit unions; 
• The ability of the acquiring credit union 

to effectively serve the new members; 
• The proposed spin-off date; and 
• Disclosure to the members of the 

requirements set forth above. 
The spin-off request must also include 

current financial statements from the affected 
credit unions and the proposed voting ballot. 

For federal credit unions spinning off a 
portion of the community, membership 
notice and voting requirements and 
procedures are the same as for mergers (see 
Part 708 of the NCUA Rules and 
Regulations), except that only the members 
directly affected by the spin-off—those 
whose shares are to be transferred—are 
permitted to vote. Members whose shares are 
not being transferred will not be afforded the 
opportunity to vote. All members of the 
group to be spun off (whether they voted in 
favor, against, or not at all) will be transferred 
if the spin-off is approved by the voting 
membership. Voting requirements for 
federally insured state credit unions are 
governed by state law. 

V.E—Overlaps 

V.E.1—General 

Generally, an overlap exists when a group 
of persons is eligible for membership in two 
or more credit unions. NCUA will permit 
community credit unions to overlap any 
other charters without performing an overlap 
analysis. 

V.E.2—Exclusionary Clauses 

An exclusionary clause is a limitation 
precluding the credit union from serving the 
primary members of a portion of a group or 
community otherwise included in its field of 
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membership. NCUA no longer grants 
exclusionary clauses. Those granted prior to 
the adoption of this new chartering manual 
will remain in effect unless the credit unions 
agree to remove them or one of the affected 
credit unions submits a housekeeping 
amendment to have it removed. 

V.F—Charter Conversions 

A community federal credit union may 
convert to a single occupational or 
associational, or multiple common bond 
credit union. The converting credit union 
must meet all occupational, associational, 
and multiple common bond requirements, as 
applicable. The converting credit union may 
continue to serve members of record of the 
prior field of membership as of the date of 
the conversion, and any groups or 
communities obtained in an emergency 
merger or P&A. A change to the credit 
union’s field of membership and designated 
common bond will be necessary. 

A community credit union may convert to 
serve a new geographical area provided the 
field of membership requirements of V.A.3 of 
this chapter are met. Members of record of 
the original community can continue to be 
served. 

V.G—Other Persons With a Relationship to 
the Community 

A number of persons who have a close 
relationship to the community may be 
included, at the charter applicant’s option, in 
the field of membership. These include the 
following: 

• Spouses of persons who died while 
within the field of membership of this credit 
union; 

• Employees of this credit union; 
• Volunteers in the community; 
• Members of the immediate family or 

household; and 
• Organizations of such persons 
Immediate family is defined as spouse, 

child, sibling, parent, grandparent, or 
grandchild. This includes stepparents, 
stepchildren, stepsiblings, and adoptive 
relationships. 

Household is defined as persons living in 
the same residence maintaining a single 
economic unit. 

Membership eligibility is extended only to 
individuals who are members of an 
‘‘immediate family or household’’ of a credit 
union member. It is not necessary for the 
primary member to join the credit union in 
order for the immediate family or household 
member of the primary member to join, 
provided the immediate family or household 
clause is included in the field of 
membership. However, it is necessary for the 
immediate family member or household 
member to first join in order for that person’s 
immediate family member or household 
member to join the credit union. A credit 
union can adopt a more restrictive definition 
of immediate family or household. 

Under the Federal Credit Union Act, once 
a person becomes a member of the credit 
union, such person may remain a member of 
the credit union until the person chooses to 
withdraw or is expelled from the 
membership of the credit union. This is 
commonly referred to as ‘‘once a member, 

always a member.’’ The ‘‘once a member, 
always a member’’ provision does not 
prevent a credit union from restricting 
services to members who are no longer 
within the field of membership. 

Chapter 3 

Low-Income Credit Unions and Credit 
Unions Serving Underserved Areas 

I—Introduction 
One of the primary reasons for the creation 

of federal credit unions is to make credit 
available to people of modest means for 
provident and productive purposes. To help 
NCUA fulfill this mission, the agency has 
established special operational policies for 
federal credit unions that serve low-income 
groups and underserved areas. The policies 
provide a greater degree of flexibility that 
will enhance and invigorate capital infusion 
into low-income groups, low-income 
communities, and underserved areas. These 
unique policies are necessary to provide 
credit unions serving low-income groups 
with financial stability and potential for 
controlled growth and to encourage the 
formation of new charters as well as the 
delivery of credit union services in low- 
income communities. 

II—Low-Income Credit Union 

II.A—Defined 
A credit union serving predominantly low- 

income members may be designated as a low- 
income credit union. Section 701.34 of 
NCUA’s Rules and Regulations defines the 
term ‘‘low-income members’’ as those 
members: 

• Who make less than 80 percent of the 
average for all wage earners as established by 
the Bureau of Labor Statistics; or 

• Whose annual household income falls at 
or below 80 percent of the median household 
income for the nation as established by the 
Census Bureau. 

The term ‘‘low-income members’’ also 
includes members who are full-time or part- 
time students in a college, university, high 
school, or vocational school. 

To obtain a low-income designation from 
NCUA, an existing credit union must 
establish that a majority of its members meet 
the low-income definition. An existing 
community credit union that serves a 
geographic area where a majority of residents 
meet the annual income standard is 
presumed to be serving predominantly low- 
income members. A low-income designation 
for a new credit union charter may be based 
on a majority of the potential membership. 

II.B—Special Programs 
A credit union with a low-income 

designation has greater flexibility in 
accepting nonmember deposits insured by 
the NCUSIF, are exempt from the aggregate 
loan limit on business loans, and may offer 
secondary capital accounts to strengthen its 
capital base. It also may participate in special 
funding programs such as the Community 
Development Revolving Loan Program for 
Credit Unions (CDRLP) if it is involved in the 
stimulation of economic development and 
community revitalization efforts. 

The CDRLP provides both loans and grants 
for technical assistance to low-income credit 

unions. The requirements for participation in 
the revolving loan program are in Part 705 of 
the NCUA Rules and Regulations. Only 
operating credit unions are eligible for 
participation in this program. 

II.C—Low-Income Documentation 
A federal credit union charter applicant or 

existing credit union wishing to receive a 
low-income designation should forward a 
separate request for the designation to the 
regional director, along with appropriate 
documentation supporting the request. 

For community charter applicants, the 
supporting material should include the 
median household income or annual wage 
figures for the community to be served. If this 
information is unavailable, the applicant 
should identify the individual zip codes or 
census tracts that comprise the community 
and NCUA will assist in obtaining the 
necessary demographic data. 

Similarly, if single occupational or 
associational or multiple common bond 
charter applicants cannot supply income data 
on its potential members, they should 
provide the regional director with a list 
which includes the number of potential 
members, sorted by their residential zip 
codes, and NCUA will assist in obtaining the 
necessary demographic data. 

An existing credit union can perform a 
loan or membership survey to determine if 
the credit union is primarily serving low- 
income members. 

II.D—Third Party Assistance 
A low-income federal credit union charter 

applicant may contract with a third party to 
assist in the chartering and low-income 
designation process. If the charter is granted, 
a low-income credit union may contract with 
a third party to provide necessary 
management services. Such contracts should 
not exceed the duration of one year subject 
to renewal. 

II.E—Special Rules for Low-Income Federal 
Credit Unions 

In recognition of the unique efforts needed 
to help make credit union service available 
to low-income groups, NCUA has adopted 
special rules that pertain to low-income 
credit union charters, as well as field of 
membership additions for low-income credit 
unions. These special rules provide 
additional latitude to enable underserved, 
low-income individuals to gain access to 
credit union service. 

NCUA permits credit union chartering and 
field of membership amendments based on 
associational groups formed for the sole 
purpose of making credit union service 
available to low-income persons. The 
association must be defined so that all of its 
members will meet the low-income 
definition of Section 701.34 of the NCUA 
Rules and Regulations. Any multiple 
common bond credit union can add low- 
income associations to their fields of 
membership. 

A low-income designated community 
federal credit union has additional latitude in 
serving persons who are affiliated with the 
community. In addition to serving members 
who live, work, worship, or attend school in 
the community, a low-income community 
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federal credit union may also serve persons 
who participate in programs to alleviate 
poverty or distress, or who participate in 
associations headquartered in the 
community. 

Examples of a low-income designated 
community and an associational-based low- 
income federal credit union are as follows: 

• Persons who live in [the target area]; 
persons who work, worship, attend school, or 
participate in associations headquartered in 
[the target area]; persons participating in 
programs to alleviate poverty or distress 
which are located in [the target area]; 
incorporated and unincorporated 
organizations located in [the target area] or 
maintaining a facility in [the target area]; and 
organizations of such persons. 

• Members of the Canarsie Economic 
Assistance League, in Brooklyn, NY, an 
association whose members all meet the low- 
income definition of Section 701.34 of the 
NCUA Rules and Regulations. 

III—Service to Underserved Communities 

III.A—General 

A multiple common bond federal credit 
union may include in its field of 
membership, without regard to location, an 
‘‘underserved area’’ as defined by the Federal 
Credit Union Act. 12 U.S.C. 1759(c)(2). The 
addition of an ‘‘underserved area’’ will not 
change the charter type of the multiple 
common bond federal credit union. More 
than one multiple common-bond federal 
credit union can serve the same 
‘‘underserved area,’’ provided each credit 
union is approved as provided below. 

By adding an ‘‘underserved area,’’ a 
multiple common bond federal credit union 
does not become eligible to receive the 
benefits afforded to low-income designated 
credit unions, such as expanded use of 
nonmember deposits and access to the 
Community Development Revolving Loan 
Program for Credit Unions. 

III.B—‘‘Underserved Area’’ Defined 

The Federal Credit Union Act defines an 
‘‘underserved area’’ as (1) a ‘‘local 
community, neighborhood, or rural district’’ 
that (2) meets the definition of an 
‘‘investment area’’ under section 103(16) of 
the Community Development Banking and 
Financial Institutions Act of 1994 (‘‘CDFI’’), 
12 U.S.C. 4702(16), and (3) is ‘‘underserved 
by other depository institutions’’ based on 
data of the NCUA Board and the federal 
banking agencies. 

III.B.1—Local Community 

To be eligible for approval as 
‘‘underserved,’’ a proposed area must be a 
well-defined local community, 
neighborhood, or rural district as defined in 
Chapter 2, sections V.A.1. and V.A.2. of this 
Manual. However, if the proposed area 
qualifies as a community either because it 
consists of multiple political jurisdictions 
with a total population of 500,000 or less, or 
is within a Metropolitan Statistical Area 
(‘‘MSA’’) that has a population of 1 million 
or less, the applicant is not required to 
submit a supplemental letter describing how 
the area meets the standards for community 
interaction and/or common interests. 

III.B.2—Investment Area 

To be approved as an ‘‘underserved area,’’ 
the proposed area must meet the CDFI 
definition of an ‘‘investment area.’’ Id. 
§ 4702(16). A proposed area that, at the time 
the credit union applies, is designated in its 
entirety as an Empowerment Zone or 
Enterprise Community (id. § 1391) 
automatically qualifies as an ‘‘investment 
area’’; no further criteria of an ‘‘investment 
area’’ must be met. Id. § 4702(16)(B). A 
proposed area that is not designated as such 
must qualify as an ‘‘investment area’’ under 
‘‘the objective criteria of economic distress’’ 
developed by the CDFI Fund (‘‘distress 
criteria’’) based on current decennial U.S. 
Census data, and also must have ‘‘significant 
unmet needs’’ for loans and financial services 
that credit unions are authorized to offer to 
their members. Id. § 4702(16)(A). 

III.B.2.a—Economic Distress Criteria 

Geographic Unit(s) By Proposed Area’s 
Location. The location of a proposed 
‘‘underserved area’’ either within or outside 
of an MSA corresponding to the most recent 
completed decennial census published by the 
U.S. Bureau of the Census (‘‘decennial 
Census’’) determines the geographic unit(s) 
that apply to determine whether the area 
meets the distress criteria. 

Within MSA. For a proposed area located, 
in whole or in part, within an MSA, the 
permissible geographic units (‘‘Metro units’’) 
for implementing the economic distress 
criteria are: (i) a census tract; (ii) a block 
group; and (iii) an American Indian or 
Alaskan Native area. 12 CFR 
1805.201(b)(3)(ii)(B) (2008). For ease of 
implementation, it is advisable to use a 
census tract as the proposed area’s Metro 
unit. 

Outside MSA. For a proposed area that is 
located entirely outside an MSA, the 
permissible units (‘‘Non-Metro units’’) for 
implementing the economic distress criteria 
are: (i) a county or equivalent area; (ii) a 
minor civil division that is a unit of local 
government; (iii) an incorporated place; (iv) 
a census tract; (v) a block numbering area; 
(vi) a block group; and (vii) an American 
Indian or Alaskan Native area. Id. For ease 
of implementation, it is advisable to use 
either a census tract or county, as the case 
may be, as the proposed area’s Non-Metro 
unit. 

Proposed Area Consisting of a Single Metro 
Unit. A proposed area consisting of a single 
whole Metro unit (e.g., a single census tract 
located within an MSA) must meet one of the 
following distress criteria, as reported by the 
most recent decennial Census: 

• Unemployment. The proposed area’s 
unemployment rate is at least 1.5 times the 
national average; or 

• Poverty. At least 20 percent (20%) of the 
proposed area’s population lives in poverty; 
or 

• Median Family Income. The proposed 
area’s Median Family Income (‘‘MFI’’) is at or 
below 80 percent (80%) of either the MFI of 
the corresponding MSA, or of the national 
MFI for Metro Areas, whichever is greater; or 

• Other Criterion. Any other economic 
distress criterion the CDFI Fund may adopt 
in the future. 

Id. § 1805.201(b)(3)(ii)(D)(1), (2)(i) and (3) 
(2008). 

Proposed Area Consisting of a Single Non- 
Metro Unit. A proposed area consisting of a 
single whole Non-Metro unit (e.g., a single 
county located outside an MSA) must meet 
one of the following distress criteria, as 
reported by the most recent decennial 
Census: 

• Unemployment. The proposed area’s 
unemployment rate is at least 1.5 times the 
national average; or 

• Poverty. At least 20 percent (20%) of the 
proposed area’s population lives in poverty; 
or 

• Median Family Income. The proposed 
area’s MFI is at or below 80 percent (80%) 
of either the corresponding state’s Non-Metro 
MFI or the national MFI for Non-Metro 
Areas, whichever is greater; or 

• Other Criterion. Any other economic 
distress criterion the CDFI Fund may adopt 
in the future. 

Id. § 1805.201(b)(3)(ii)(D)(1), (2)(ii) and (3) 
(2008). Alternatively, a proposed area 
consisting of a single Non-Metro county 
(located outside an MSA) may instead meet 
either of the following two criteria, as 
reported by the decennial Census: 

• County Population Loss. County’s 
population loss of at least 10 percent (10%) 
between the most recent and the preceding 
decennial Census; or 

• County Migration Loss. County’s net 
migration loss of at least 5 percent (5%) in 
the 5-year period preceding the most recent 
decennial Census. 

Id. § 1805.201(b)(3)(ii)(D)(4)–(5) (2008). 
Proposed Area Consisting of Multiple 

Contiguous Units. When a proposed area 
consists of either multiple contiguous Metro 
units (e.g., a group of adjoining census tracts) 
or multiple contiguous Non-Metro units (e.g., 
a group of adjoining counties), a population 
threshold applies when implementing the 
economic distress criteria. At least 85 percent 
(85%) of the area’s total population must 
reside within the units that are ‘‘distressed,’’ 
i.e, that meet one of the applicable economic 
distress criteria above, as reported by the 
decennial Census (Unemployment, Poverty 
and MFI for census tracts plus, for counties 
only, Population Loss and Migration Loss); 
the balance of the area’s population may 
reside in the non-‘‘distressed’’ tract(s). The 
population threshold is met, and the whole 
proposed area qualifies as ‘‘distressed,’’ when 
the ‘‘distressed’’ units represent at least 85 
percent of the area’s total population. 

III.B.2.b—Proposed Area’s ‘‘Significant 
Unmet Needs’’ 

A proposed area that is ‘‘distressed’’ also 
must display ‘‘significant unmet needs’’ for 
loans or for one or more of the financial 
services credit unions are authorized to offer. 
To meet this criterion, the credit union must 
include within its Business Plan a section, 
one page in length, entitled ‘‘Significant 
Unmet Needs for Credit Union Services’’ 
(‘‘SUN section’’) that establishes the 
existence of such unmet needs by identifying 
the credit and depository needs of the 
community and detailing how the credit 
union plans to serve those needs. The credit 
union may choose which among the 
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following ‘‘credit and depository needs’’ to 
address in the SUN section: loans, share draft 
accounts, savings accounts, check cashing, 
money orders, certified checks, automated 
teller machines, deposit taking, safe deposit 
box services, and similar services. The 
existence of each ‘‘credit and depository 
need’’ the credit union identifies and plans 
to serve must be supported by objective 
reasons and/or accompanying documentation 
derived from an identified, authoritative 
source of the credit union’s choice. Third 
party documentation generally is the most 
compelling. 

III.B.3—Underserved by Other Depository 
Institutions 

A proposed area that meets the CDFI 
definition of an ‘‘investment area’’ (i.e, is 
‘‘distressed’’ and has ‘‘significant unmet 
needs’’) must also be underserved by other 
insured depository institutions, including 
credit unions. 12 U.S.C. 1759(c)(2)(A)(ii). 
This statutory criterion is met when the 
concentration of depository institution 
facilities among the population of the 
proposed area’s non-‘‘distressed’’ tracts— 
which sets a benchmark level of adequate 
service—is greater than the concentration of 
facilities among the population of all of the 
proposed area’s census tracts combined. If 
there are no non-‘‘distressed’’ tracts within a 
proposed area, a non-‘‘distressed’’ census 
tract or larger geographic unit (e.g., city or 
county) of the credit union’s choice that 
adjoins the proposed area may be used to set 
the benchmark concentration ratio. 

Without regard to a proposed area’s 
location within or outside an MSA, this 
criterion compares two ratios: the ratio of 
facilities to the population of the non- 
‘‘distressed’’ tracts (the benchmark) versus 
the same facilities-to-population ratio among 
all the tracts of the proposed area as a whole. 
If the benchmark ratio is greater than the 
ratio for the whole area, then the area is 
‘‘underserved by other depository 
institutions,’’ and vice versa. 

III.C—NCUA Approval 

If NCUA approves the request to add an 
‘‘underserved area,’’ the credit union will be 
issued an amendment to Section 5 of its 
charter. 

III.D—Approval to Serve an Already 
Approved ‘‘Underserved Area’’ 

Once a credit union is initially approved 
to serve an ‘‘underserved area,’’ other credit 
unions that subsequently apply may be 
approved to serve the same area. To be 
approved, the area must qualify as 
‘‘underserved’’ at the time the new applicant 
applies. An applicant must demonstrate the 
area continues to be ‘‘distressed’’, as 
provided above, only if a new decennial 
Census has been published since the date the 
area was last approved. In any case, the 
applicant must demonstrate that the area still 
has ‘‘significant unmet needs’’ for loans or 
credit union services (to qualify as an 
‘‘investment area’’), and remains 
‘‘underserved by other depository 
institutions’’ (to qualify as ‘‘underserved’’). 

III.E—Business Plan 

A federal credit union that desires to 
include an underserved community in its 
field of membership must first develop, and 
submit for approval, a business plan 
specifying how it will serve the community. 
In addition, the business plan must include 
a SUN section as provided in section 
III.B.2.b. above. The credit union will be 
expected to regularly review the business 
plan to determine if the community is being 
adequately served. The regional director may 
require periodic service status reports from a 
credit union about the ‘‘underserved area’’ to 
ensure that the needs of the community are 
being met, and must require such reports 
before NCUA allows a multiple common 
bond federal credit union to add an 
additional ‘‘underserved area.’’ 

III.F—Service Facility 

Once an ‘‘underserved area’’ has been 
added to a federal credit union’s field of 
membership, the credit union must establish 
within two years, and maintain, an office or 
service facility in the community. A service 
facility is defined as a place where shares are 
accepted for members’ accounts, loan 
applications are accepted and loans are 
disbursed. By definition, a service facility 
includes a credit union-owned branch, a 
shared branch, a mobile branch, or an office 
operated on a regularly scheduled weekly 
basis or a credit union owned electronic 
facility that meets, at a minimum, the above 
requirements. This definition does not 
include an ATM or the credit union’s 
Internet Web site. 

IV—Appeal Procedures for Denial of 
Underserved Area 

IV.A—NCUA Disapproval 

When NCUA disapproves any application 
to add an ‘‘underserved area’’ in whole or in 
part, under this chapter, the applicant will be 
informed in writing of the: 

• Specific reasons for the action; 
• Options to consider, if appropriate, for 

gaining approval; and 
• Appeal procedures. 

IV.B—Appeal of Regional Director Decision 

If the regional director denies an 
‘‘underserved area’’ request, the federal credit 
union may appeal the decision to the NCUA 
Board. An appeal must be sent to the 
appropriate regional office within 60 days of 
the date of denial and must address the 
specific reason(s) for the denial. The regional 
director will then forward the appeal to the 
NCUA Board. NCUA central office staff will 
make an independent review of the facts and 
present the appeal to the NCUA Board with 
a recommendation. 

Before appealing, the credit union may, 
within 30 days of the denial, provide 
supplemental information to the regional 
director for reconsideration. A 
reconsideration will contain new and 
material evidence addressing the reasons for 
the initial denial. The regional director will 
have 30 days from the date of the receipt of 
the request for reconsideration to make a 
final decision. If the request is again denied, 
the applicant may proceed with the appeal 
process within 60 days of the date of the last 

denial. A second request for reconsideration 
will be treated as an appeal to the NCUA 
Board. 

Chapter 4 

Charter Conversions 

I—Introduction 
A charter conversion is a change in the 

jurisdictional authority under which a credit 
union operates. 

Federal credit unions receive their charters 
from NCUA and are subject to its 
supervision, examination, and regulation. 

State-chartered credit unions are 
incorporated in a particular state, receiving 
their charter from the state agency 
responsible for credit unions and subject to 
the state’s regulator. If the state-chartered 
credit union’s deposits are federally insured, 
it will also fall under NCUA’s jurisdiction. 

A federal credit union’s power and 
authority are derived from the Federal Credit 
Union Act and NCUA Rules and Regulations. 
State-chartered credit unions are governed by 
state law and regulation. Certain federal laws 
and regulations also apply to federally 
insured state chartered credit unions. 

There are two types of charter conversions: 
federal charter to state charter and state 
charter to federal charter. Common bond and 
community requirements are not an issue 
from NCUA’s standpoint in the case of a 
federal to state charter conversion. The 
procedures and forms relevant to both types 
of charter conversion are included in 
Appendix 4. 

II—Conversion of a State Credit Union to a 
Federal Credit Union 

II.A—General Requirements 

Any state-chartered credit union may 
apply to convert to a federal credit union. In 
order to do so it must: 

• Comply with state law regarding 
conversion and file proof of compliance with 
NCUA; 

• File the required conversion application, 
proposed federal credit union organization 
certificate, and other documents with NCUA; 

• Comply with the requirements of the 
Federal Credit Union Act, e.g., chartering and 
reserve requirements; and 

• Be granted federal share insurance by 
NCUA. 

Conversions are treated the same as any 
initial application for a federal charter, 
including an on-site examination by NCUA 
where appropriate. NCUA will also consult 
with the appropriate state authority regarding 
the credit union’s current financial 
condition, management expertise, and past 
performance. Since the applicant in a 
conversion is an ongoing credit union, the 
economic advisability of granting a charter is 
more readily determinable than in the case of 
an initial charter applicant. 

A converting state credit union’s field of 
membership must conform to NCUA’s 
chartering policy. The field of membership 
will be phrased in accordance with NCUA 
chartering policy. However, if the converting 
credit union is a multiple group charter and 
the new federal charter is a multiple group, 
then the new federal charter may retain in its 
field of membership any group that the state 
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credit union was serving at the time of 
conversion. Subsequent changes must 
conform to NCUA chartering policy in effect 
at that time. 

If the converting credit union is a 
community charter and the new federal 
charter is community-based, it must meet the 
community field of membership 
requirements set forth in Chapter 2, Section 
V of this manual. If the state-chartered credit 
union’s community boundary is more 
expansive than the approved federal 
boundary, only members of record outside of 
the new community boundary may continue 
to be served. 

The converting credit union, regardless of 
charter type, may continue to serve members 
of record. The converting credit union may 
retain in its field of membership any group 
or community added pursuant to state 
emergency provisions. 

II.B—Submission of Conversion Proposal to 
NCUA 

The following documents must be 
submitted with the conversion proposal: 

• Conversion of State Charter to Federal 
Charter (NCUA 4000); 

• Organization Certificate (NCUA 4008). 
Only Part (3) and the signature/notary section 
should be completed and, where applicable, 
signed by the credit union officials. 

• Report of Officials and Agreement to 
Serve (NCUA 4012); 

• The Application to Convert From State 
Credit Union to Federal Credit Union (NCUA 
4401); 

• The Application and Agreements for 
Insurance of Accounts (NCUA 9500); 

• Certification of Resolution (NCUA 9501); 
• Written evidence regarding whether the 

state regulator is in agreement with the 
conversion proposal; and 

• Business plan, as appropriate, including 
the most current financial report and 
delinquent loan schedule. 

If the state charter is applying to become 
a federal community charter, it must also 
comply with the documentation 
requirements included in Chapter 2, Section 
V.A.2 of this manual. 

II.C—NCUA Consideration of Application 
To Convert 

II.C.1—Review by the Regional Director 
The application will be reviewed to 

determine that it is complete and that the 
proposal is in compliance with Section 125 
of the Federal Credit Union Act. This review 
will include a determination that the state 
credit union’s field of membership is in 
compliance with NCUA’s chartering policies. 
The regional director may make further 
investigation into the proposal and may 
require the submission of additional 
information to support the request to convert. 

II.C.2—On-Site Review 

NCUA may conduct an on-site examination 
of the books and records of the credit union. 
Non-federally insured credit unions will be 
assessed an insurance application fee. 

II.C.3—Approval by the Regional Director 
and Conditions to the Approval 

The conversion will be approved by the 
regional director if it is in compliance with 

Section 125 of the Federal Credit Union Act 
and meets the criteria for federal insurance. 
Where applicable, the regional director will 
specify any special conditions that the credit 
union must meet in order to convert to a 
federal charter, including changes to the 
credit union’s field of membership in order 
to conform to NCUA’s chartering policies. 
Some of these conditions may be set forth in 
a Letter of Understanding and Agreement 
(LUA), which requires the signature of the 
officials and the regional director. 

II.C.4—Notification 
The regional director will notify both the 

credit union and the state regulator of the 
decision on the conversion. 

II.C.5—NCUA Disapproval 
When NCUA disapproves any application 

to convert to a federal charter, the applicant 
will be informed in writing of the: 

• Specific reasons for the action; 
• Options to consider, if appropriate, for 

gaining approval; and 
• Appeal procedures. 

II.C.6—Appeal of Regional Director Decision 
If a conversion to a federal charter is 

denied by the regional director, the applicant 
credit union may appeal the decision to the 
NCUA Board. An appeal must be sent to the 
appropriate regional office within 60 days of 
the date of denial and must address the 
specific reason(s) for the denial. The regional 
director will then forward the appeal to the 
NCUA Board. NCUA central office staff will 
make an independent review of the facts and 
present the appeal to the NCUA Board with 
a recommendation. 

Before appealing, the credit union may, 
within 30 days of the denial, provide 
supplemental information to the regional 
director for reconsideration. The request will 
not be considered as an appeal, but a request 
for reconsideration by the regional director. 
The regional director will have 30 business 
days from the date of the receipt of the 
request for reconsideration to make a final 
decision. If the application is again denied, 
the credit union may proceed with the appeal 
process to the NCUA Board within 60 days 
of the date of the last denial by the regional 
director. 

II.D—Action by Board of Directors 

II.D.1—General 

Upon being informed of the regional 
director’s preliminary approval, the board 
must: 

• Comply with all requirements of the 
state regulator that will enable the credit 
union to convert to a federal charter and 
cease being a state credit union; 

• Obtain a letter or official statement from 
the state regulator certifying that the credit 
union has met all of the state requirements 
and will cease to be a state credit union upon 
its receiving a federal charter. A copy of this 
document must be submitted to the regional 
director; 

• Obtain a letter from the private share 
insurer (includes excess share insurers), if 
applicable, certifying that the credit union 
has met all withdrawal requirements. A copy 
of this document must be submitted to the 
regional director; and 

• Submit a statement of the action taken to 
comply with any conditions imposed by the 
regional director in the preliminary approval 
of the conversion proposal and, if applicable, 
submit the signed LUA. 

II.D.2—Application for a Federal Charter 

When the regional director has received 
evidence that the board of directors has 
satisfactorily completed the actions described 
above, the federal charter and new Certificate 
of Insurance will be issued. 

The credit union may then complete the 
conversion as discussed in the following 
section. A denial of a conversion application 
can be appealed. Refer to Section II.C.6 of 
this chapter. 

II.E—Completion of the Conversion 

II.E.1—Effective Date of Conversion 

The date on which the regional director 
approves the Organization Certificate and the 
Application and Agreements for Insurance of 
Accounts is the date on which the credit 
union becomes a federal credit union. The 
regional director will notify the credit union 
and the state regulator of the date of the 
conversion. 

II.E.2—Assumption of Assets and Liabilities 

As of the effective date of the conversion, 
the federal credit union will be the owner of 
all of the assets and will be responsible for 
all of the liabilities and share accounts of the 
state credit union. 

II.E.3—Board of Directors’ Meeting 

Upon receipt of its federal charter, the 
board will hold its first meeting as a federal 
credit union. At this meeting, the board will 
transact such business as is necessary to 
complete the conversion as approved and to 
operate the credit union in accordance with 
the requirements of the Federal Credit Union 
Act and NCUA Rules and Regulations. 

As of the commencement of operations, the 
accounting system, records, and forms must 
conform to the standards established by 
NCUA. 

II.E.4—Credit Union’s Name 

Changing of the credit union’s name on all 
signage, records, accounts, investments, and 
other documents should be accomplished as 
soon as possible after conversion. The credit 
union has 180 days from the effective date of 
the conversion to change its signage and 
promotional material. This requires the credit 
union to discontinue using any remaining 
stock of ‘‘state credit union’’ stationery 
immediately, and discontinue using credit 
cards, ATM cards, etc., within 180 days after 
the effective date of the conversion, or the 
reissue date,whichever is later. The regional 
director has the discretion to extend the 
timeframe for an additional 180 days. 
Member share drafts with the state-chartered 
name can be used by the members until 
depleted. 

II.E.5—Reports to NCUA 

Within 10 business days after 
commencement of operations, the recently 
converted federal credit union must submit 
to the regional director the following: 

• Report of Officials (NCUA 4501); and 
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• Financial and Statistical Reports, as of 
the commencement of business of the federal 
credit union. 

III—Conversion of a Federal Credit Union to 
a State Credit Union 

III.A—General Requirements 
Any federal credit union may apply to 

convert to a state credit union. In order to do 
so, it must: 

• Notify NCUA prior to commencing the 
process to convert to a state charter and state 
the reason(s) for the conversion; 

• Comply with the requirements of Section 
125 of the Federal Credit Union Act that 
enable it to convert to a state credit union 
and to cease being a federal credit union; and 

• Comply with applicable state law and 
the requirements of the state regulator. 

It is important that the credit union 
provide an accurate disclosure of the reasons 
for the conversion. These reasons should be 
stated in specific terms, not as generalities. 
The federal credit union converting to a state 
charter remains responsible for the entire 
operating fee for the year in which it 
converts. 

III.B—Special Provisions Regarding Federal 
Share Insurance 

If the federal credit union intends to 
continue federal share insurance after the 
conversion to a state credit union, it must 
submit an Application for Insurance of 
Accounts (NCUA 9600) to the regional 
director at the time it requests approval of the 
conversion proposal. The regional director 
has the authority to approve or disapprove 
the application. 

If the converting federal credit union does 
not intend to continue federal share 
insurance or if its application for continued 
insurance is denied, insurance will cease in 
accordance with the provisions of Section 
206 of the Federal Credit Union Act. 

If, upon its conversion to a state credit 
union, the federal credit union will be 
terminating its federal share insurance or 
converting from federal to non-federal share 
insurance, it must comply with the 
membership notice and voting procedures set 
forth in Section 206 of the Federal Credit 
Union Act and Part 708 of NCUA’s Rules and 
Regulations, and address the criteria set forth 
in Section 205(c) of the Federal Credit Union 
Act. 

Where the state credit union will be non- 
federally insured, federal insurance ceases on 
the effective date of the charter conversion. 
If it will be otherwise uninsured, then federal 
insurance will cease one year after the date 
of conversion subject to the restrictions in 
Section 206(d)(1) of the Federal Credit Union 
Act. In either case, the state credit union will 
be entitled to a refund of the federal credit 
union’s NCUSIF capitalization deposit after 
the final date on which any of its shares are 
federally insured. 

The NCUA Board reserves the right to 
delay the refund of the capitalization deposit 
for up to one year if it determines that 
payment would jeopardize the NCUSIF. 

III.C—Submission of Conversion Proposal to 
NCUA 

Upon approval of a proposition for 
conversion by a majority vote of the board of 

directors at a meeting held in accordance 
with the federal credit union’s bylaws, the 
conversion proposal will be submitted to the 
regional director and will include: 

• A current financial report; 
• A current delinquent loan schedule; 
• An explanation and appropriate 

documents relative to any changes in 
insurance of member accounts; 

• A resolution of the board of directors; 
• A proposed Notice of Special Meeting of 

the Members (NCUA 4221); 
• A copy of the ballot to be sent to all 

members (NCUA 4506); 
• If the credit union intends to continue 

with federal share insurance, an application 
for insurance of accounts (NCUA 9600); 

• Evidence that the state regulator is in 
agreement with the conversion proposal; and 

• A statement of reasons supporting the 
request to convert. 

III.D—Approval of Proposal to Convert 

III.D.1—Review by the Regional Director 

The proposal will be reviewed to 
determine that it is complete and is in 
compliance with Section 125 of the Federal 
Credit Union Act. The regional director may 
make further investigation into the proposal 
and require the submission of additional 
information to support the request. 

III.D.2—Conditions to the Approval 

The regional director will specify any 
special conditions that the credit union must 
meet in order to proceed with the conversion. 

III.D.3—Approval by the Regional Director 

The proposal will be approved by the 
regional director if it is in compliance with 
Section 125 and, in the case where the state 
credit union will no longer be federally 
insured, the notice and voting requirements 
of Section 206 of the Federal Credit Union 
Act. 

III.D.4—Notification 

The regional director will notify both the 
credit union and the state regulator of the 
decision on the proposal. 

III.D.5—NCUA Disapproval 

When NCUA disapproves any application 
to convert to a state charter, the applicant 
will be informed in writing of the: 

• Specific reasons for the action; 
• If appropriate, options or suggestions 

that could be considered for gaining 
approval; and 

• Appeal procedures. 

III.D.6—Appeal of Regional Director Decision 

If the regional director denies a conversion 
to a state charter, the applicant credit union 
may appeal the decision to the NCUA Board. 
An appeal must be sent to the appropriate 
regional office within 60 days of the date of 
denial and must address the specific 
reason(s) for the denial. The regional director 
will then forward the appeal to the NCUA 
Board. NCUA central office staff will make an 
independent review of the facts and present 
the appeal to the NCUA Board with a 
recommendation. 

Before appealing, the credit union may, 
within 30 days of the denial, provide 

supplemental information to the regional 
director for reconsideration. The request will 
not be considered as an appeal, but a request 
for reconsideration by the regional director. 
The regional director will have 30 business 
days from the date of the receipt of the 
request for reconsideration to make a final 
decision. If the application is again denied, 
the credit union may proceed with the appeal 
process to the NCUA Board within 60 days 
of the date of the last denial by the regional 
director. 

III.E—Approval of Proposal by Members 
The members may not vote on the proposal 

until it is approved by the regional director. 
Once approval of the proposal is received, 
the following actions will be taken by the 
board of directors: 

• The proposal must be submitted to the 
members for approval and a date set for a 
meeting to vote on the proposal. The 
proposal may be acted on at the annual 
meeting or at a special meeting for that 
purpose. The members must also be given the 
opportunity to vote by written ballot to be 
filed by the date set for the meeting. 

• Members must be given advance notice 
(NCUA 4221) of the meeting at which the 
proposal is to be submitted. The notice must: 
Æ Specify the purpose, time and place of 

the meeting; 
Æ Include a brief, complete, and accurate 

statement of the reasons for and against the 
proposed conversion, including any effects it 
could have upon share holdings, insurance of 
member accounts, and the policies and 
practices of the credit union; 
Æ Specify the costs of the conversion, i.e., 

changing the credit union’s name, 
examination and operating fees, attorney and 
consulting fees, tax liability, etc.; 
Æ Inform the members that they have the 

right to vote on the proposal at the meeting, 
or by written ballot to be filed not later than 
the date and time announced for the annual 
meeting, or at the special meeting called for 
that purpose; 
Æ Be accompanied by a Federal to State 

Conversion—Ballot for Conversion Proposal 
(NCUA 4506); and 
Æ State in BOLD face type that the issue 

will be decided by a majority of members 
who vote. 

• The proposed conversion must be 
approved by a majority of all of the members 
who vote on the proposal, a quorum being 
present, in order for the credit union to 
proceed further with the proposition, 
provided federal insurance is maintained. If 
the proposed state-chartered credit union 
will not be federally insured, 20 percent of 
the total membership must participate in the 
voting, and of those, a majority must vote in 
favor of the proposal. Ballots cast by 
members who did not attend the meeting but 
who submitted their ballots in accordance 
with instructions above will be counted with 
votes cast at the meeting. In order to have a 
suitable record of the vote, the voting at the 
meeting should be by written ballot as well. 

• The board of directors shall, within 10 
days, certify the results of the membership 
vote to the regional director. The statement 
shall be verified by affidavits of the Chief 
Executive Officer and the Recording Officer 
on NCUA 4505. 
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III.F—Compliance With State Laws 
If the proposal for conversion is approved 

by a majority of all members who voted, the 
board of directors will: 

• Ensure that all requirements of state law 
and the state regulator have been 
accommodated; 

• Ensure that the state charter or the 
license has been received within 90 days 
from the date the members approved the 
proposal to convert; and 

• Ensure that the regional director is kept 
informed as to progress toward conversion 
and of any material delay or of substantial 
difficulties which may be encountered. 

If the conversion cannot be completed 
within the 90-day period, the regional 
director should be informed of the reasons 
for the delay. The regional director may set 
a new date for the conversion to be 
completed. 

III.G—Completion of Conversion 
In order for the conversion to be 

completed, the following steps are necessary: 
• The board of directors will submit a copy 

of the state charter to the regional director 
within 10 days of its receipt. This will be 
accompanied by the federal charter and the 
federal insurance certificate. A copy of the 
financial reports as of the preceding month- 
end should be submitted at this time. 

• The regional director will notify the 
credit union and the state regulator in writing 
of the receipt of evidence that the credit 
union has been authorized to operate as a 
state credit union. 

• The credit union shall cease to be a 
federal credit union as of the effective date 
of the state charter. 

• If the regional director finds a material 
deviation from the provisions that would 
invalidate any steps taken in the conversion, 
the credit union and the state regulator shall 
be promptly notified in writing. This notice 
may be either before or after the copy of the 
state charter is filed with the regional 
director. The notice will inform the credit 
union as to the nature of the adverse 
findings. The conversion will not be effective 
and completed until the improper actions 
and steps have been corrected. 

• Upon ceasing to be a federal credit 
union, the credit union shall no longer be 
subject to any of the provisions of the Federal 
Credit Union Act, except as may apply if 
federal share insurance coverage is 
continued. The successor state credit union 
shall be immediately vested with all of the 
assets and shall continue to be responsible 
for all of the obligations of the federal credit 
union to the same extent as though the 
conversion had not taken place. Operation of 
the credit union from this point will be in 
accordance with the requirements of state 
law and the state regulator. 

• If the regional director is satisfied that 
the conversion has been accomplished in 
accordance with the approved proposal, the 
federal charter will be canceled. 

• There is no federal requirement for 
closing the records of the federal credit union 
at the time of conversion or for the manner 
in which the records shall be maintained 

thereafter. The converting credit union is 
advised to contact the state regulator for 
applicable state requirements. 

• The credit union shall neither use the 
words ‘‘Federal Credit Union’’ in its name 
nor represent itself in any manner as being 
a federal credit union. 

• Changing of the credit union’s name on 
all signage, records, accounts, investments, 
and other documents should be 
accomplished as soon as possible after 
conversion. Unless it violates state law, the 
credit union has 180 days from the effective 
date of the conversion to change its signage 
and promotional material. This requires the 
credit union to discontinue using any 
remaining stock of ‘‘federal credit union’’ 
stationery immediately, and discontinue 
using credit cards, ATM cards, etc., within 
180 days after the effective date of the 
conversion, or the reissue date, whichever is 
later. The regional director has the discretion 
to extend the timeframe for an additional 180 
days. Member share drafts with the federal 
chartered name can be used by the members 
until depleted. If the state credit union is not 
federally insured, it must change its name 
and must immediately cease using any credit 
union documents referencing federal 
insurance. 

• If the state credit union is to be federally 
insured, the regional director will issue a 
new insurance certificate. 
(Approved by the Office of Management and 
Budget under control numbers 3133–0015 
and 3133–0116) 
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Tuesday, 

December 2, 2008 

Part III 

Department of 
Energy 
Federal Energy Regulatory Commission 

18 CFR Part 284 
Pipeline Posting Requirements Under 
Section 23 of the Natural Gas Act; Final 
Rule 
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73494 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Rules and Regulations 

1 Section 23 of the Natural Gas Act; 15 U.S.C. 
717t–2 (2000 & Supp. V 2005). 

2 Energy Policy Act of 2005, Public Law No. 109– 
58, sections 1261 et seq., 119 Stat. 594 (2005). 

3 Section 23(a)(1) of the NGA; 15 U.S.C. 717t– 
2(a)(1) (2000 & Supp. V 2005). 

4 Section 23(a)(2) of the NGA, 15 U.S.C. 717t– 
2(a)(2) (2000 & Supp. V 2005). 

5 Initial NOPR at P 1–2. In this preamble, we use 
the term ‘‘flow information’’ generically to include 
both scheduled volume information and actual flow 
information. We use the term ‘‘scheduled volumes’’ 
herein because it is more precise: The terms 
‘‘scheduled flows’’ or ‘‘scheduled flow volumes’’ 
could be confused with the term ‘‘actual flows.’’ In 
the Posting NOPR, we used the terms ‘‘scheduled 
flows’’ and ‘‘scheduled flow volumes.’’ 

6 Transparency Provisions of Section 23 of the 
Natural Gas Act, Order No. 704, 73 FR 1014 (Jan. 
4, 2008), FERC Stats. and Regs. ¶ 31,260 (2007), 
order on reh’g, Order No. 704–A, 73 FR 55726 
(Sept. 26, 2008), FERC Stats. & Regs. ¶ 31,275 (2008) 
reh’g pending. 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 284 

[Docket No. RM08–2–000; Order No. 720] 

Pipeline Posting Requirements Under 
Section 23 of the Natural Gas Act 

November 20, 2008. 
AGENCY: Federal Energy Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: In this Final Rule, the 
Commission adds regulations to require 
certain major non-interstate natural gas 
pipelines to post daily scheduled 
volume information and design capacity 
for certain points. The Commission also 
revises its regulations to require 
interstate natural gas pipelines to post 
information regarding the provision of 
no-notice service. The posting 
requirements will facilitate price 
transparency in markets for the sale or 
transportation of physical natural gas in 
interstate commerce to implement 
section 23 of the Natural Gas Act, 15 
U.S.C. 717t–2 (2000 & Supp. V 2005). 
DATES: Effective Date: This rule will 
become effective January 2, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Christopher Ellsworth (Technical), 
Office of Enforcement, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426, 
(202) 502–8228, Gabriel Sterling (Legal), 
Office of Enforcement, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426, 
(202) 502–8891. 
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I. Introduction and Summary 

1. This Final Rule implements the 
Commission’s authority under section 
23 of the Natural Gas Act (NGA),1 as 
added by the Energy Policy Act of 2005 
(EPAct 2005),2 to facilitate transparency 
in markets for the sale or transportation 
of natural gas in interstate commerce by 
requiring major non-interstate pipelines 
and interstate pipelines to post certain 
data on their Internet Web sites. 
Specifically, the Final Rule requires 
major non-interstate pipelines, defined 
as those natural gas pipelines that 
deliver more than 50 million MMBtu 
per year, to post scheduled flow 
information and to post information for 
each receipt and delivery point with a 
design capacity greater than 15,000 
MMBtu per day. The Final Rule also 
requires that interstate pipelines post 
information regarding no-notice service. 

2. The postings required here will 
increase price transparency in the 
interstate natural gas markets by 
providing information about the supply 
and demand fundamentals that underlie 
those markets. In this way, the 
Commission will meet the goal set forth 
by Congress in section 23 of the NGA 
‘‘to facilitate price transparency in 
markets for the sale or transportation of 
physical natural gas in interstate 
commerce,’’ 3 and, at the same time, will 
respond to commenters’ concerns about 
the potential cost and burden of posting 
flow information. 

II. Procedural Background 

3. The posting requirements adopted 
here are grounded in the Commission’s 
authority under section 23 of the NGA 
(as added by EPAct 2005), which directs 
the Commission, in relevant part, to 
obtain and disseminate ‘‘information 
about the availability and prices of 
natural gas at wholesale and in 
interstate commerce.’’ 4 This provision 
enhances the Commission’s authority to 
ensure confidence in the nation’s 
natural gas markets. The Commission’s 
market-oriented policies for the 
wholesale natural gas industry require 
that interested persons have broad 
confidence that reported market prices 
accurately reflect the interplay of 
legitimate market forces. Without 
confidence in the efficiency of price 
formation, the true value of transactions 
is very difficult to determine. 

4. On April 19, 2007, the Commission 
issued a Notice of Proposed Rulemaking 
(Initial NOPR) to explore methods to 
implement our authority under NGA 
section 23. In the Initial NOPR, the 
Commission set forth two separate 
proposals. The first proposal addressed 
an annual reporting requirement for 
certain natural gas market participants 
and the second proposal addressed a 
daily requirement for intrastate 
pipelines to post flow information.5 On 
December 21, 2007, the Commission 
bifurcated the proceeding into two 
dockets: The Commission addressed the 
annual reporting requirement in a Final 
Rule issued in Docket No. RM07–10– 
000,6 and addressed the daily posting 
requirement for natural gas pipelines in 
a new Notice of Proposed Rulemaking, 
in Docket No. RM08–2–000 (Posting 
NOPR). 

5. In the Posting NOPR, we proposed 
to require both interstate and certain 
major non-interstate pipelines to post on 
public Internet Web sites capacity, daily 
scheduled flow and daily actual flow 
information. The proposal required 
posting of capacity and daily actual flow 
information by some intrastate 
pipelines, with some changes relative to 
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7 Posting NOPR at P 2. 
8 Id. at P 8. 
9 A list of commenters and abbreviations for the 

commenters is contained in Appendix A. 

10 Initial NOPR at P 20; Posting NOPR at P 25. 
11 APGA Comments at 3–4; TIPRO Comments at 

1–2; Yates Comments at 4. 
12 APGA Comments at 4. 
13 TPA Comments at 35. 
14 Id. at 36. 
15 Id. at 39 (citing City of Centralia v. FERC, 661 

F.2d 787 (9th Cir. 1981) and Columbia Gas 
Transmission Corp., 3 FERC ¶ 61,115, at 61,239 n.1 
(1978)). 

16 Chevron Pipelines Comments at 9–10. 

17 TPA Comments at 44. 
18 Id. at 42. 
19 Id. at 43. 
20 Copano Energy Comments at 6. 
21 542 F.2d 1036 (9th Cir. 1976). 
22 Id. at 1039. 
23 See, e.g., Copano Energy Comments at 6. 
24 TPA Comments at 40. 
25 Id. 

the Initial NOPR. Under the proposal 
contained in the Posting NOPR, 
interstate pipelines would be required 
to post daily actual flow information in 
addition to the currently required 
posting of capacity and daily scheduling 
information. Major non-interstate 
pipelines would be required to post 
daily scheduled flow information in 
addition to capacity and daily actual 
flow information. As explained in the 
Posting NOPR, the Commission believed 
that the proposal would facilitate price 
transparency in markets for the sale or 
transportation of physical natural gas in 
interstate commerce. 

6. The Commission issued the Posting 
NOPR to develop the record more fully, 
particularly as to the proposals 
regarding interstate natural gas 
pipelines. The Posting NOPR was 
intended to give interstate natural gas 
pipelines sufficient notice of the 
changes that seemed necessary to 
implement adequately section 23 of the 
NGA.7 Also, in the Posting NOPR, we 
directed staff to hold a technical 
conference to address implementation 
issues associated with the proposal, 
such as obtaining and posting actual 
flow information and obtaining and 
posting information from storage 
facilities.8 

7. As directed by the Commission, 
staff held a technical conference on 
April 3, 2008. Comments on the Posting 
NOPR were due on March 13, 2008; 
reply comments on April 14, 2008. The 
Commission received fifty-five 
comments and nineteen reply 
comments.9 

III. Authority for the Rule 

A. Posting NOPR 

8. In the Posting NOPR, we provided 
our interpretation of section 23 of the 
NGA and the Commission’s authority to 
enhance transparency in the interstate 
natural gas markets. We concluded that 
Congress granted us broad authority in 
EPAct 2005, placing non-interstate 
pipelines within the Commission’s 
transparency authority under section 23 
of the GA in order to ensure—for the 
entirety of the wholesale, physical 
natural gas market—transparency of 
price and availability, including 
transparency of market price formation. 
As we stated in both the Initial NOPR 
and Posting NOPR, ‘‘[w]hile distinctions 
between intrastate and interstate natural 
gas markets may be meaningful from a 
legal perspective, they are not 

meaningful from the perspective of 
market price formation.’’ 10 

B. Comments 
9. Several commenters agree that the 

Commission has broad transparency 
authority under section 23 of the NGA, 
including authority over non-interstate 
pipelines.11 APGA supports the 
Commission’s contention that the 
statute authorizes obtaining information 
from ‘‘any market participant’’ and not 
just ‘‘natural gas companies’’ as ‘‘tacit 
recognition that in order to collect the 
necessary information about the 
wholesale and interstate market, the 
Commission might well need to collect 
information from entities not 
historically subject to FERC 
jurisdiction.’’ 12 

10. A significant number of 
commenters hold a different view, and 
contend that the term ‘‘any market 
participant,’’ contained in section 
23(a)(3)(A) of the NGA, does not include 
non-interstate pipelines. TPA asserts 
that the term ‘‘any market participant’’ 
is limited to the participants in 
wholesale interstate natural gas 
markets.13 Thus, according to TPA, the 
Commission exceeds its authority under 
the transparency provisions by 
subjecting ‘‘‘non-interstate’ entities that 
do not participate in interstate sales 
markets’’ to its transparency authority.14 
Further, TPA contends that had 
‘‘Congress sought to expand the 
Commission’s jurisdiction to entities 
that do not participate in the interstate 
commerce market, it could have used 
the language ‘affecting interstate 
commerce,’ which has historically been 
read as a more expansive grant of 
authority.’’ 15 Similarly, Chevron 
Pipelines contends that because 
Congress did not expressly include 
intrastate pipelines in section 23, ‘‘one 
must conclude that the Commission’s 
jurisdiction was intended by Congress 
to be no greater following the enactment 
of section 23 than that which existed 
prior to the passage of that section.’’ 16 

11. Certain commenters assert that, 
contrary to the Commission’s 
conclusions, the de minimis exemption 
does not aid in the interpretation of the 
term ‘‘any market participant.’’ TPA 
interprets the de minimis exemption to 

mean that ‘‘the Commission should not 
require those with a de minimis 
presence in the interstate market to be 
subject to an added reported burden.’’ 17 

12. Several commenters argue that 
section 1 of the NGA bars the 
Commission from obtaining and 
disseminating information from a non- 
interstate pipeline. TPA claims that 
sections 1(b) and 1(c) of the NGA limit 
the Commission’s transparency 
authority under section 23 of the 
NGA.18 TPA also contends that 
‘‘extensive case law show[s] that 
Congress has consistently respected the 
distinction between interstate and 
intrastate sale and transportation of 
natural gas.’’ 19 Similarly, Copano 
Energy believes that section 1(b) of the 
NGA precludes the Commission from 
exercising its transparency authority 
over transportation of natural gas 
wholly in intrastate commerce.20 In 
support, Copano Energy points to Union 
Oil Company of America v. FPC,21 in 
which the court stated that the ‘‘Natural 
Gas Act limits the gathering of intrastate 
data to gathering it from companies 
falling under the Commission’s 
jurisdiction.’’ 22 Commenters argue that 
because Congress did not revise section 
1 of the NGA, that section precludes the 
Commission from exercising 
transparency authority over non- 
interstate pipelines.23 

13. Several commenters state that a 
posting rule on non-interstate pipelines 
would constitute improper regulation of 
a non-interstate pipeline’s operations 
and rates. TPA contends that the 
pipeline posting requirement would 
‘‘directly regulate the operations of non- 
interstate pipelines’’ because the posting 
of data regarding mainline segments 
would require many non-interstate 
pipelines ‘‘to define segments on their 
systems and to install metering 
equipment to measure gas at those 
segments.’’ 24 Such meters, in turn, 
would affect the operations of pipelines, 
hinder efficiency and raise prices.25 
Similarly, DCP Midstream holds that a 
pipeline posting requirement would 
impermissibly interfere with states’ 
regulation of intrastate gas pipelines. 
DCP Midstream reasons that the costs to 
meet the requirement would be borne by 
intrastate customers and rate payers 
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26 DCP Midstream Comments at 7–8; see also 
Railroad Commission of Texas Comments at 7. 

27 See, e.g., Atmos Comments at 11–12. 
28 See, e.g., DCP Midstream Comments at 8–9. See 

also Atmos Comments at 11–12. 
29 TPA Comments at 35 (emphasis original). 
30 15 U.S.C. 717t–2(a)(1) (2000 & Supp. V 2005). 

31 15 U.S.C. 717t–2(a)(2) (2000 & Supp. V 2005). 
32 Section 23(a)(3)(A) of the NGA; 15 U.S.C. 717t– 

2(a)(3)(A) (2000 & Supp. V 2005). 
33 We have recently stated in Order No. 704–A 

that the term ‘‘market participant’’ in section 23 of 
the NGA is not limited only to natural gas 
pipelines, but to all relevant segments of the natural 
gas supply and distribution chain. Order No. 704– 
A at P 37. As we discussed in this previous exercise 
of our authority under section 23 of the NGA, the 
statute grants broad latitude to the Commission to 
effectuate Congressional transparency goals. 

34 See Posting NOPR at P 28. 

35 Norfolk S. Ry. Co. v. Kirby, 543 U.S. 14, 31– 
32 (2004) (the word ‘‘any’’ gives the word it 
modifies an expansive reading); Dep’t. of Housing 
and Urban Dev. v. Rucker, 535 U.S. 125, 130–31 
(2002); TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) 
(one must give effect to each word in a statute so 
that none is rendered superfluous); United States v. 
Gonzales, 520 U.S. 1, 5 (1997) (‘‘any’’ is an 
expansive term, meaning ‘‘one or some 
indiscriminately of whatever kind,’’); New York v. 
EPA, 443 F.3d 880, 885–87 (DC Cir. 2006) (the word 
‘‘any’’ is broadly construed to reflect Congress’ 
intent that all types of physical changes are subject 
to the Clean Air Act’s New Source Review 
program). 

36 Section 1(b) of the NGA, 15 U.S.C. 717(b). 
37 See, e.g., Union Oil Co., 542 F.2d at 1039. In 

a post-EPAct 2005 case as noted by commenters, 
Transmission Agency of N. Cal. v. FERC, the U.S. 
Court of Appeals for the DC Circuit discussed the 
limits of the Commission’s jurisdiction, but that 
court was not reviewing the NGA, let alone section 
23. 495 F.3d 663 (DC Cir. 2007). 

38 Lorillard v. Pons, 434 U.S. 575, 580 (1978) 
(internal citations omitted); accord 2A Norman J. 

which would encroach upon state 
ratemaking authority.26 

14. Other commenters assert that two 
clauses in section 23 preclude the 
Commission’s authority to obtain 
information about gas that flows on a 
non-interstate pipeline because such gas 
is sold only in intrastate commerce, not 
in interstate commerce. First, 
commenters contend that the statutory 
language in subsection (a)(1) ‘‘for the 
sale or transportation of physical natural 
gas in interstate commerce’’ limits the 
type of price transparency that the 
Commission may facilitate.27 Second, 
commenters contend that the statutory 
language in subsection (a)(2), which 
permits the Commission to issue rules 
that provide for the ‘‘disseminat[ion] 
* * * [of] information about the 
availability and prices of natural gas 
sold at wholesale and in interstate 
commerce,’’ does not include 
information about gas that flows on a 
non-interstate pipeline, because it is not 
‘‘sold at wholesale and in interstate 
commerce.’’ 28 For instance, TPA argues 
that this language does not authorize the 
Commission to mandate the posting of 
‘‘data about transportation of gas that 
may never be ‘sold at wholesale and in 
interstate commerce,’ ’’ as it is ‘‘directed 
at increased transparency in sales and 
transportation in interstate 
commerce.’’ 29 

C. Commission Determination 

15. Section 23 of the NGA gives the 
Commission broad authority to facilitate 
price transparency in the interstate 
natural gas market. For that purpose, 
section 23 further authorizes the 
Commission to obtain and disseminate 
information. As now explained, the 
regulations promulgated in this Final 
Rule do not exceed that broad authority. 

16. Section 23(a)(1) of the NGA 
directs the Commission to: ‘‘facilitate 
price transparency in markets for the 
sale or transportation of physical natural 
gas in interstate commerce, having due 
regard for the public interest, the 
integrity of those markets, fair 
competition, and the protection of 
consumers.’’ 30 Congress left to the 
Commission’s discretion whether to 
enact rules to carry out this direction 
and provided that any rules 
implementing this section provide for 
public dissemination of the information 
gathered: 

The Commission may prescribe such rules 
as the Commission determines necessary and 
appropriate to carry out the purposes of this 
section. The rules shall provide for the 
dissemination, on a timely basis, of 
information about the availability and prices 
of natural gas sold at wholesale and in 
interstate commerce to the Commission, State 
commissions, buyers and sellers of wholesale 
natural gas, and the public.31 

17. Further, section 23(a)(3)(A) of the 
NGA allows the Commission ‘‘to obtain 
the information * * * from any market 
participant.’’ 32 By using the term 
‘‘market participant,’’ Congress 
deliberately expanded the universe of 
entities subject to the Commission’s 
transparency authority beyond the 
entities subject to the Commission’s 
traditional rates, terms, and conditions 
jurisdiction under other sections of the 
NGA. The term ‘‘market participant’’ is 
not defined in the NGA and is not on 
its face limited to otherwise 
jurisdictional entities. As we explained 
in the Posting NOPR, this authorization 
is expansive. Congress was aware that 
other sections of the NGA limited the 
scope of entities subject to the 
Commission’s traditional regulatory 
authority to natural gas companies as 
that term is defined in the statute, but 
chose not to apply this same limitation 
in section 23. Congress clearly 
recognized that the Commission might 
not obtain sufficient price transparency 
from those ‘‘natural gas companies’’ 
subject to our traditional regulatory 
authority. This is consistent with the 
Commission’s findings here that a 
complete picture of the interstate 
natural gas market and the supply and 
demand fundamentals underlying that 
market require information from non- 
interstate natural gas pipelines.33 

18. Moreover, the statutory language 
emphasizes the broad meaning of the 
phrase ‘‘market participant’’ by adding 
‘‘any’’ as a descriptor. Our authority 
attaches not to a subset of market 
participants (for example, only those 
market participants traditionally subject 
to our regulation), but to any such 
participant.34 Court precedent confirms 
that the word ‘‘any’’ gives the term it 
modifies (in this case, ‘‘market 

participant’’) an expansive meaning.35 
We believe that Congress used the 
expansive term ‘‘any market 
participant’’ because it intended to 
provide broad transparency authority to 
the Commission. By this choice, 
Congress recognized that the 
Commission may need to obtain 
information from a wide variety of 
entities in order to facilitate 
transparency. 

19. The Commission disagrees with 
commenters who argue that section 1(b) 
of the NGA precludes the Commission 
from imposing the daily posting 
requirement on non-interstate pipelines. 
Section 1(b) of the NGA provides that 
the ‘‘provisions of this chapter * * * 
shall apply to the transportation of 
natural gas in interstate commerce, to 
the sale in interstate commerce of 
natural gas for resale * * *’’ and that 
such provisions ‘‘shall not apply to any 
other transportation or sale of natural 
gas.’’ 36 Likewise, we disagree that 
section 23 has limited application only 
to ‘‘natural gas companies.’’ Section 1 is 
not referenced in section 23 and the 
term ‘‘natural gas company’’ is nowhere 
found in the section. Including such a 
reference would have been the simplest 
way for Congress to demonstrate an 
intent to limit the Commission’s 
transparency authority only to entities 
which we already regulate. 

20. We likewise disagree with certain 
commenters’ arguments regarding 
application of pre-EPAct 2005 caselaw 
in this circumstance. The cases cited by 
commenters apply the jurisdictional 
limits set forth in section 1 of the NGA 
prior to the enactment of EPAct 2005.37 
These arguments run afoul of the 
principle of statutory construction that 
‘‘Congress is presumed to be aware of an 
administrative or judicial interpretation 
of a statute.’’ 38 Thus, Congress was 
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Singer, Sutherland Statutory Construction sec. 
45.12 (5th ed. 1992) (‘‘legislative language will be 
interpreted on the assumption that the legislature 
was aware of * * * judicial decisions’’). 

39 Union Oil Co., 542 F.2d at 1039 (Observing that 
the NGA limits the Commission’s ‘‘gathering of 
intrastate data to gathering it from companies 
falling under the Commission’s jurisdiction’’). 

40 Reply Comments of TPA at 16–17 (citing 
Transmission Agency of N. Cal., 495 F.3d 663 and 
United Distrib. Cos. v. FERC, 88 F.3d 1105 (DC Cir. 
1996)). 

41 Section 23(a)(1) of the NGA; 15 U.S.C. 717t– 
2(a)(1) (2000 & Supp. V 2005). 

42 Section 23(a)(2) of the NGA; 15 U.S.C. 717t– 
2(a)(2) (2000 & Supp. V 2005). 

43 Section 23(d)(2) of the NGA; 15 U.S.C. 717t– 
2(d)(2) (2000 & Supp. V 2005). 

44 City of Roseville v. Norton, 348 F.3d 1020, 1028 
(DC Cir. 2003) (citing Babbitt v. Sweet Home 
Chapter of Cmty. for a Greater Oregon, 515 U.S. 
687, 698 (1995)). 

presumably aware that prior to the 
enactment of section 23, the NGA could 
be construed as limiting the 
Commission’s authority to obtain data 
on intrastate natural gas flows to 
obtaining it from companies falling 
under the Commission’s jurisdiction.39 
In using the term ‘‘any market 
participant’’ instead of ‘‘natural gas 
company,’’ Congress signaled its intent 
to expand the Commission’s 
transparency authority beyond the 
universe of natural gas companies to 
which it would otherwise be limited. 
TPA observes that courts have held that 
the Commission cannot exceed its 
statutory authority.40 This is an 
unremarkable and unassailable 
conclusion, but one that provides no 
guidance where the issue is not whether 
the Commission may exceed its 
statutory authority but what is the 
extent of the Commission’s transparency 
authority. 

21. For similar reasons, we do not 
find persuasive the argument that 
Congress could have expressed its intent 
to subject non-interstate pipelines to the 
Commission’s transparency authority 
only by revising or amending section 1 
of the NGA. First, section 1 of the NGA 
delineates the set of entities subject to 
the Commission’s traditional ratemaking 
and certificate authority. If Congress 
amended section 1 of the NGA to apply 
to a new set of entities, it would have 
been providing the Commission not 
only a limited grant of transparency 
authority, but the broader grant of 
authority that section 1 entails. Second, 
altering the exceptions in section 1, as 
commenters suggested, is not the only 
way to alter the statute to give the 
Commission transparency authority. 
Section 23 could, and in fact did, confer 
such authority separately from our 
authority under section 1. Third, if 
Congress intended to exclude non- 
interstate pipelines from the 
Commission’s authority under section 
23 of the NGA, it would have used the 
term ‘‘natural gas company’’ in section 
23, instead of the term ‘‘any market 
participant.’’ 

22. Nevertheless, while the authority 
granted to us in section 23 is broad, we 
do not mean to imply that the 
Commission’s authority to obtain 

information from ‘‘any market 
participant’’ is plenary. In section 23, 
Congress limited our transparency 
authority in three respects. First, 
Congress directed the Commission to 
‘‘facilitate price transparency in markets 
for the sale or transportation of physical 
natural gas in interstate commerce. 
* * *’’ 41 Thus, any information 
collected and disseminated must be for 
the purpose of price transparency in 
those markets. We do not interpret this 
language to limit the Commission to 
obtaining information only about 
physical natural gas sales or 
transportation in those markets, 
however, provided that the information 
obtained and disseminated pertains to 
price transparency in those markets. 
Second, Congress required that the 
Commission’s rules ‘‘provide for the 
dissemination, on a timely basis, of 
information about the availability and 
prices of natural gas sold at wholesale 
and in interstate commerce. * * *’’ 42 
Again, this language does not limit the 
type of information the Commission 
could collect to implement its mandate, 
provided that such information is 
‘‘about’’ (i.e., pertains to) the 
‘‘availability and prices of natural gas 
sold at wholesale and in interstate 
commerce.’’ Where transportation or 
sales of natural gas are not in interstate 
commerce, they nonetheless fall under 
the Commission’s transparency mandate 
if they affect the availability and prices 
of natural gas at wholesale and in 
interstate commerce. 

23. Perhaps the most important 
limitation on our transparency authority 
is contained in section 23(d)(2) which 
mandates an exemption from any 
reporting for ‘‘natural gas producers, 
processors, or users who have a de 
minimis market presence. * * *’’ 43 It is 
noteworthy that this limitation does not 
exempt all producers and all processors 
from reporting, but exempts only 
producers that have a de minimis 
market presence and only processors 
that have a de minimis market presence. 
Section 1(b) of the NGA explicitly 
excludes these entities from the 
Commission’s traditional regulation. If, 
as some commenters assert, Congress 
did not intend to give the Commission 
authority over any entity excluded by 
section 1(b) of the NGA, a de minimis 
exemption would have been 
unnecessary; in other words, section 
23(d)(2) would have been surplusage. 

Congress is not presumed to enact 
surplus language.44 To avoid this 
improper result, we interpret section 23 
of the NGA to give effect to the de 
minimis language by interpreting the 
term ‘‘any market participant’’ to 
include those entities otherwise 
excluded from the Commission’s NGA 
jurisdiction by section 1(b) of the act. 

24. The regulations promulgated by 
this Final Rule reflect Congress’ 
limitations on the Commission’s 
authority. The Commission’s traditional 
regulatory authority remains limited to 
‘‘natural gas companies’’ under section 
1 of the act. Section 23 of the NGA 
authorizes the Commission only to 
obtain and disseminate information. 
The Commission is not regulating the 
intrastate operations of non-interstate 
pipelines; nor is the Commission 
regulating the rates or terms and 
conditions of service for non-interstate 
pipelines. Consistent with its limited 
transparency authority set forth in 
section 23 of the NGA, the Commission 
will require major non-interstate 
pipelines only to post information. 

25. Based upon the text of section 23 
of the NGA and the clear intent of 
Congress, we determine that we have 
ample authority to issue this Final Rule, 
including the promulgation of 
regulations requiring additional posting 
obligations on both interstate and major 
non-interstate pipelines. 

IV. Need for the Rule 

A. Posting NOPR 
26. As discussed in the Posting NOPR, 

section 23 of the NGA is a clear 
expression of Congress’ belief that the 
Commission may rightly perceive a 
need ‘‘to facilitate price transparency in 
markets for the sale or transportation of 
physical natural gas in interstate 
commerce, having due regard for the 
public interest, the integrity of those 
markets, and the protection of 
consumers.’’ Section 23 further provides 
that the Commission may issue such 
rules as it deems necessary and 
appropriate to ‘‘provide for the 
dissemination, on a timely basis, of 
information about the availability and 
prices of natural gas sold at wholesale 
and interstate commerce to the 
Commission, State commissions, buyers 
and sellers of wholesale natural gas, and 
the public.’’ The Posting NOPR stated 
that natural gas markets function more 
efficiently, and market problems are 
more readily identifiable, if participants 
and observers have timely access to 
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45 Pipeline Service Obligations and Revisions to 
Regulations Governing Self-Implementing 
Transportation; and Regulation of Natural Gas 
Pipelines After Partial Wellhead Decontrol, Order 
No. 636, FERC Stats. & Regs. ¶ 30,939, at p. 30,393, 
order on reh’g, Order No. 636–A, FERC Stats. & 
Regs. ¶ 30,950, order on reh’g, Order No. 636–B, 61 
FERC ¶ 61,272 (1992), order on reh’g, 62 FERC 
¶ 61,007 (1993), aff’d in part and remanded in part 
sub nom. United Distribution Cos. v. FERC, 88 F.3d 
1105 (DC Cir. 1996), order on remand, Order No. 
636–C, 78 FERC ¶ 61,186 (1997). 

46 In the Initial NOPR, the Commission used the 
term ‘‘intrastate pipeline.’’ In the Posting NOPR, the 
Commission used the term ‘‘non-interstate 
pipeline.’’ The latter term more accurately describes 
the scope of the rule, which is issued pursuant to 
section 23 of the NGA. This section applies to both 
interstate and non-interstate pipelines and does not 
use the term ‘‘intrastate pipeline.’’ 

47 15 U.S.C. 717 (2007). 
48 Posting NOPR at P 3. 
49 Id. at P 4. 

50 Id. 
51 Id. 
52 Id. 
53 Id. at P 60. 
54 See, e.g., NGSA Reply Comments at 5; TIPRO 

Comments at 3; APGA Comments at 4; Calpine 
Comments at 2–3; Bentek Comments at 3. 

55 Posting NOPR at P 71. 
56 NGSA Comments at 14. 
57 APGA Comments at 4. 

58 IPAA Comments at 1. 
59 TIPRO Comments at 3. 
60 Bentek Comments at 12. 
61 Atmos Comments at 10–11. 
62 Chevron Pipelines Comments at 25. 
63 Kinder Morgan Intrastate Comments at 16–17. 

natural gas transportation data. As we 
stated in Order No. 636: 

The Commission believes that * * * it is 
vital to give all gas purchasers ([local 
distribution companies (LDCs)] and end 
users, such as industrials and gas-fired 
electric generators) the ability to make 
market-driven choices about the price of gas 
as a commodity and about the cost of 
delivering the gas. Simply put, efficiency in 
the national gas market can be realized only 
when the purchasers of a commodity know, 
in a timely manner, the prices of the distinct 
elements associated with the full range of 
services needed to purchase and then deliver 
gas from the wellhead to the burnertip. Only 
then will gas purchasers be able to purchase, 
based upon their needs, the exact services 
they want with full recognition of the prices 
that they would have to pay. And only then 
will the Commission be assured that all gas 
is transported to the market place on fair 
terms. What best serves the interests of gas 
purchasers—the ability to make informed 
choices—is also important for gas sellers.45 

27. In the Posting NOPR, the 
Commission proposed that major non- 
interstate 46 natural gas pipelines post 
information on actual flows and 
scheduled volumes. The Commission 
defined a ‘‘major non-interstate 
pipeline’’ as one that is not a ‘‘natural 
gas company’’ under section 1 of the 
NGA47 and that flows greater than 10 
million (10,000,000) MMBtus of natural 
gas per year. Such a major non-interstate 
pipeline would post daily ‘‘capacity, 
scheduled flow volumes, and actual 
flow volumes at major points and 
mainline segments.’’ 48 The Commission 
did not define ‘‘major points and 
mainline segments.’’ The Commission 
proposed two exemptions to the 
definition of ‘‘major non-interstate 
pipeline.’’ First, the Commission 
proposed to exempt non-interstate 
natural gas pipelines that ‘‘fall entirely 
upstream of a processing plant.’’ 49 
Second, the Commission proposed to 
exempt non-interstate natural gas 

pipelines ‘‘that deliver more than 95 
percent of the natural gas volumes they 
flow directly to end-users.’’ 50 The 
Commission also proposed that 
interstate natural gas pipelines post 
information on actual flows,51 in 
addition to the existing requirement to 
post capacity and scheduled flows.52 

28. In the Posting NOPR, the 
Commission articulated three goals to be 
served by posting of flow information by 
non-interstate pipelines. First, by 
providing a more complete picture of 
supply and demand fundamentals, these 
postings would improve market 
participants’ ability to assess supply and 
demand and to price physical natural 
gas transactions. Second, during periods 
when the United States natural gas 
delivery system is disturbed, for 
instance due to hurricane damage to 
facilities in the Gulf of Mexico, these 
postings would provide market 
participants a clearer view of the effects 
on infrastructure, the industry, and the 
economy as a whole. Finally, these 
postings would allow the Commission 
and other market observers to identify 
and remedy potentially manipulative 
activity.53 

B. Comments 
29. A broad cross-section of the 

industry, representing producers, end- 
users, LDCs, and information providers, 
supports the goals of the pipeline 
posting requirement.54 In the Posting 
NOPR, the Commission asked for 
comment on whether the pipeline 
posting proposal would ‘‘provide a more 
complete picture of supply and demand 
fundamentals and improve market 
participants’ ability to assess supply and 
demand and to price physical natural 
gas transactions.’’ 55 Several 
commenters support posting 
requirements, particularly for non- 
interstate pipelines, as a means to meet 
this goal. NGSA states that ‘‘the [ ] 
proposed flow data posting requirement 
has the potential to provide market 
participants and regulators with 
additional information regarding 
underlying natural gas supply and 
demand fundamentals.’’ 56 Similarly, 
APGA supports the Commission’s 
rationale for obtaining daily flow 
information from major non-interstate 
pipelines.57 IPAA also supports the 

posting of flow data from non-interstate 
pipelines, ‘‘but with a close watch on 
the costs of compliance, as the producer 
is likely to end up bearing much of 
those costs.’’ 58 

30. TIPRO contends that the pipeline 
posting proposal meets the goal of 
increasing transparency of supplies that 
affect prices.59 Bentek, which collects 
and publishes information based on 
interstate flows, contends that requiring 
non-interstate pipelines to report daily 
flows and capacity ‘‘will significantly 
improve industry’s ability to understand 
natural gas supply and demand issues 
throughout the country’’ making ‘‘the 
market more transparent, less volatile, 
more reliable, and more efficient.’’ 60 

31. Some commenters argue that the 
posting proposal, particularly regarding 
non-interstate pipelines, is not justified. 
Atmos believes that the need for the 
information has not been demonstrated 
and that there is already sufficient price 
transparency in interstate markets.61 
Chevron Pipelines acknowledge that 
flow information from non-interstate 
pipelines may provide a more complete 
picture of supply and demand 
fundamentals, but state that such flow 
information would have a de minimis 
effect on market participants’ 
assessments of supply and demand and 
pricing of physical natural gas 
transactions.62 

32. Kinder Morgan Intrastate 
maintains that due to the bundled sales 
function and the highly variable types of 
services provided by intrastate 
pipelines, a snapshot of available 
capacity on a given pipeline at a given 
time would not necessarily reflect 
pricing fundamentals. Because Kinder 
Morgan Intrastate provides no-notice 
service to many industrial users and 
must reserve physical capacity to serve 
this no-notice service, it asserts that 
capacity is not available for other 
customers. Thus, it alleges, posted 
capacity information would send the 
wrong signals to the market because it 
would reflect the complexity of pipeline 
operations rather than the overall 
supply situation in the market.63 

33. In the Posting NOPR, the 
Commission also asked for comment on 
whether the proposal would provide a 
clearer view of the effects on 
infrastructure, the industry, and the 
economy during periods when the 
United States natural gas delivery 
system is disturbed, for instance, due to 
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64 Yates Comments at 7; TIPRO Comments at 2; 
APGA Comments at 4; Royalty Owners Comments 
at 2–3. 

65 Chevron Pipelines Comments at 25. 
66 TPA Comments at 20. 
67 See, e.g., TIPRO Comments at 2; APGA 

Comments at 4; Royalty Owners Comments at 2–3; 
Yates Comments at 8. 

68 Chevron Pipelines Comments at 25. 
69 Kinder Morgan Intrastate Comments at 17. 
70 TPA Comments at 48. 
71 Id. at 21–22. 

72 Id. at 21. 
73 Id. at 23. 
74 Id. at 22. 
75 Id. 
76 Id. at 22 n 59. 
77 Id. at 22. 
78 Reply Comments of Genscape, Inc., at 3, Docket 

No. AD06–11–000 (filed Aug. 23, 2007). 
79 Atmos Comments at 9. 
80 Id. 
81 Calpine Comments at 5. 

82 Regulation of Short-Term Natural Gas 
Transportation Services and Regulation of 
Interstate Natural Gas Transportation Services, 
Order No. 637, 65 FR 10,156 (Feb. 25, 2000), FERC 
Stats. & Regs. ¶ 31,091, at 31,332, clarified, Order 
No. 637–A, FERC Stats. & Regs. ¶ 31,099, reh’g 
denied, Order No. 637–B, 92 FERC ¶ 61,062 (2000), 
aff’d in part and remanded in part sub nom. 
Interstate Natural Gas Ass’n of America v. FERC, 
285 F.3d 18 (DC Cir. 2002), order on remand, 101 
FERC ¶ 61,127 (2002), order on reh’g, 106 FERC 
¶ 61,088 (2004), aff’d sub nom. American Gas Ass’n 
v. FERC, 428 F.3d 255 (DC Cir. 2005). 

83 In this regard, we disagree with commenters, 
such as Atmos, that increased transparency would 
harm competition. Such has not been our 
experience with interstate natural gas pipeline 
posting requirements. To the contrary, increased 
transparency has allowed for more informed 
decision making by market participants. In the 
scenario posited by Atmos (i.e., two pipelines, one 
of which is at capacity, that could serve a single 
customer), the posting of scheduled flow 
information at a particular point would typically 
not be sufficient to affect competition. Even if 
disclosure did have an effect, the effect would be 
to allow all market participants to make efficient 
determinations based upon equal access to relevant 
information. 

84 Posting NOPR at P 55. See also Comments of 
Bentek, Docket No. AD06–11–000 (filed Oct. 11, 
2006). 

85 See, e.g., Comments of Platt’s at 11–13, Docket 
No. AD06–11–000 (filed Nov. 1, 2006) (information 
regarding the supply and demand of natural gas 

Continued 

hurricane damage to facilities in the 
Gulf of Mexico. Several commenters 
contend that the posting of flow 
information by non-interstate pipelines 
would support this goal.64 Chevron 
Pipelines assert that the requirements 
on non-interstate natural gas pipelines 
already are sufficient to gain a sense of 
how a significant disruption may affect 
natural gas pipeline facilities.65 TPA 
believes that significant disruptions 
such as hurricanes would preclude 
postings by non-interstate pipelines and 
evaluation of the impact of such 
disruptions on pipeline facilities could 
be obtained through less obtrusive 
means, such as contacting the 
pipeline.66 

34. Finally, in the Posting NOPR, the 
Commission asked for comment on 
another goal of the pipeline posting 
proposal—whether the proposal would 
allow market observers to identify 
potentially manipulative activity. In 
response, several commenters assert that 
the posting of flow information by non- 
interstate pipelines would support this 
goal.67 

35. By contrast, Chevron Pipelines 
declare that the information to be posted 
has no relation to pricing decisions, and 
therefore, the potential for misconduct 
by not making public such information 
is unfounded.68 Kinder Morgan 
Intrastate expresses concern that 
postings by non-interstates pipelines 
would lead market participants to 
suspect price manipulation where none 
was occurring. In support, Kinder 
Morgan Intrastate provides the example 
of a net segment flow of zero due to 
forward-hauls and backhauls canceling 
each other out.69 TPA adds that the 
Commission has not demonstrated how 
the proposed pipeline posting rule 
could be used to track manipulative 
behavior.70 

36. Several commenters contend that 
there are alternatives available to daily 
posting of flow information by non- 
interstate pipelines. Commenters point 
to the following information as 
alternatives: Postings of capacity and 
scheduling data for ‘‘points at which 
intrastate pipelines connect to the 
interstate grid;’’ 71 postings by interstate 

natural gas pipelines; 72 Bentek’s ‘‘Texas 
Intrastate Report;’’ 73 data ‘‘filed 
annually by intrastate pipelines 
pursuant to section 311 of the Natural 
Gas Policy Act;’’ 74 price information 
provided by ‘‘NYMEX, CME, Globex, 
ICE and voice brokers, as well as price 
index publishers;’’ 75 state commission 
production data; 76 and information 
available from the United States 
Department of Energy’s Energy 
Information Administration (EIA).77 
Genscape describes its natural gas 
pipeline flow monitoring product, 
which can measure flows on pipelines, 
and which Genscape uses presently to 
‘‘monitor [ ] injections and 
withdrawals of gas at multiple storage 
facilities in Texas and Louisiana that are 
connected in whole or in part to 
intrastate pipeline systems.’’ 78 

37. Commenters argue that a posting 
requirement on non-interstate pipelines 
would pose a competitive risk for non- 
interstate pipelines and for their 
customers. Atmos states: ‘‘the public 
dissemination of capacity information 
could provide competitors with insight 
into the pipeline’s ability to continue to 
provide services to existing and 
prospective customers, which could 
influence the location of new facility 
construction or how offers are made to 
prospective customers.’’ 79 Atmos 
describes a possible scenario in which 
two competing pipelines could serve 
one customer. When publicly 
disseminated information shows that 
one of those pipelines is at capacity, the 
other would have the opportunity to 
raise its price.80 

38. Calpine, however, supports a 
posting obligation for non-interstate 
pipelines, stating that requiring the 
same posting requirements on both non- 
interstate and interstate pipelines would 
eliminate an existing competitive 
advantage for non-interstate pipelines.81 

C. Commission Determination 
39. Based upon the comments 

received and the input from 
stakeholders at the technical conference, 
we continue to believe that this Final 
Rule is needed because the information 
currently provided by interstate 
pipelines presents an incomplete 
picture of the supply and demand 

fundamentals that underlie the 
interstate natural gas market. While, as 
discussed above, Congress has given 
authority to the Commission to obtain 
additional information from market 
participants to increase transparency, 
we acknowledge that section 23 of the 
NGA grants us discretion as to whether 
and how to utilize this authority. The 
current picture of the interstate natural 
gas market derives from information on 
scheduled natural gas volumes and 
available capacity posted by interstate 
pipelines. In compliance with the 
regulations adopted in Order No. 637,82 
interstate pipelines currently post daily 
information on the Internet about 
scheduled natural gas volumes for most 
of the continental United States. 
Shippers and other market participants 
rely on information posted by interstate 
pipelines to price both transportation 
and commodity transactions.83 As we 
described in the Posting NOPR, market 
participants retrieve the posted 
information on scheduled volumes from 
the Web sites of interstate natural gas 
pipelines, which they use to estimate in 
near real-time a variety of supply and 
demand conditions including 
geographic and industrial sector 
consumption, storage injections and 
withdrawals, and regional production.84 
This posted scheduled flow information 
contributes to market transparency by 
providing information about the supply 
and demand fundamentals that drive 
price movements.85 Further, our staff 
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explains prices and such information is available 
from interstate pipelines, but not intrastate 
pipelines). 

86 See, e.g., id. at 11 (explaining that, to 
understand prices, ‘‘the marketplace must look to 
* * * information on [the] availability of and 
demand for natural gas. * * *’’). 

87 Department of Energy, Energy Information 
Administration, Natural Gas Market Centers and 
Hubs: A 2003 Update, (Oct. 2003), http:// 
www.eia.doe.gov/pub/oil_gas/natural_gas/ 
feature_articles/2003/market_hubs/mkthubs03.pdf. 

88 The information on this chart is derived from 
Table 2 of Department of Energy, Energy 
Information Administration, Natural Gas Market 
Centers and Hubs: A 2003 Update, (Oct. 2003), 

http://www.eia.doe.gov/pub/oil_gas/natural_gas/ 
feature_articles/2003/market_hubs/mkthubs03.pdf). 
updated utilizing data available from EIA for 2005. 

89 Federal Energy Regulatory Commission, 2006 
State of the Markets Report at 48–50 (Jan. 2007), 
www.ferc.gov/market-oversight/market- 
oversight.asp (follow link to the State of the Markets 
Full Report). 

relies on this posted information to 
perform oversight and enforcement 
functions. In sum, the existing posting 
requirements for interstate pipelines 
provide the Commission, market 
participants, and other market observers 
with a picture of the availability of 
natural gas (both the commodity and 
transportation needed to move the 
commodity to market centers).86 

40. Nevertheless, this picture is 
incomplete. Because the Commission’s 
existing pipeline posting regulations do 
not apply to non-interstate pipelines, 
market observers cannot determine the 
availability of natural gas and 
transportation on a non-interstate 
pipeline to the same extent as they 
could for an interstate pipeline. These 
gaps in information are significant 
because, as detailed further below, 

major gas flows between producing 
basins and interstate markets occur on 
non-interstate pipelines and are thus 
invisible to the market. Often, the 
availability and price of natural gas on 
large non-interstate pipelines affects the 
availability and price of natural gas 
nation-wide because these pipelines 
serve as important pricing points and 
gateways for flows to much of the 
United States. Interstate and non- 
interstate pipeline infrastructure is 
functionally inter-connected in the 
United States. The gaps in information 
about non-interstate flows result from 
the limitations on the Commission’s 
authority over non-interstate pipelines 
prior to the enactment of EPAct 2005. 

41. For instance, there is a significant 
lack of information about supply and 
demand fundamentals in the south- 

central region of the country: Texas, 
Louisiana, and Oklahoma, and in 
southern California. As we discussed in 
the Initial and Posting NOPRs, several 
major United States natural gas pricing 
points sit at the confluence of multiple 
interstate and non-interstate pipelines. 
A study by EIA identified twenty-eight 
national market centers, of which 
thirteen are served by a combination of 
interstate and non-interstate pipelines.87 
The table below shows the capacity of 
interstate and non-interstate pipelines 
connected to each of these thirteen 
locations. Significantly, as relevant here, 
at nine of these thirteen locations, non- 
interstate capacity is greater than 
interstate capacity. 

TABLE 1—INTER- AND INTRASTATE PIPELINE DELIVERY CAPACITY AT SELECTED UNITED STATES NATURAL GAS PRICING 
POINTS 88 

Hub name State 

Receipt and delivery capacity 

Interstate 
pipelines 
(MMcf/d) 

Non-interstate 
pipelines 
(MMcf/d) 

Carthage ...................................................................................................................................... TX 1,120 1,355 
Henry Hub .................................................................................................................................... LA 2,770 1,215 
Katy—Enstor ................................................................................................................................ TX 1,370 3,815 
Katy—DEFS ................................................................................................................................. TX 260 2,360 
Mid Continent ............................................................................................................................... KS 1,112 627 
Moss Bluff .................................................................................................................................... TX 1,050 1,800 
Nautilus ........................................................................................................................................ LA 1,200 1,350 
Perryville ...................................................................................................................................... LA 3,652 350 
Aqua Dulce .................................................................................................................................. TX 855 835 
Waha—Lone Star ........................................................................................................................ TX 810 1,140 
Waha—Encina ............................................................................................................................. TX 525 800 
Waha—El Paso ........................................................................................................................... TX 1,165 1,660 
Waha—DEFS .............................................................................................................................. TX 300 1,850 

42. No place is more indicative of the 
integration of interstate and non- 
interstate pipelines than Henry Hub in 
Louisiana. Henry Hub acts as an 
interchange for natural gas, where 
numerous interstate and non-interstate 
pipelines meet. It serves as the location 
for delivery of natural gas under the 
New York Mercantile Exchange’s 
(NYMEX) futures contract. Monthly 
settlement of NYMEX’s Henry Hub 
natural gas futures contract has become 
important in determining a variety of 
monthly index prices used to set natural 
gas prices in a large number of 
transactions in interstate commerce, 

particularly along the East Coast and 
Gulf Coast of the United States. The 
nature of this influence is detailed in 
Commission staff’s 2006 State of the 
Markets Report.89 Because Henry Hub is 
connected to both interstate and non- 
interstate pipelines, the picture of flows 
and availability on the pipelines that 
feed into the Henry Hub is incomplete. 

43. Figure 1 below demonstrates the 
integration of interstate and non- 
interstate flows in many of these 
markets. One cannot understand flow 
patterns on interstate natural gas 
pipelines nationwide without 
understanding flows on non-interstate 

pipelines in those areas. Non-interstate 
pipelines provide crucial physical links 
between interstate natural gas pipelines 
(particularly in Texas, Oklahoma, 
Louisiana, and California) as well as 
links between market hubs. Figure 1 
shows major East-West flows of natural 
gas between the major production 
basins, such as Waha production area 
and major market locations, such as the 
Carthage Hub, but because such flows 
generally take place on non-interstate 
natural gas pipelines, they are invisible 
to market participants and other market 
observers. 
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90 While this EIA data is two years old, based 
upon our experience, we believe that similar 
circumstances exist in the market today. 

91 ‘‘EIA Natural Gas Consumption by End Use,’’ 
http://www.tonto.eia.doe.gov/dnav/ng/ 
ng_cons_sum_a_EPG0_VC0_mmcf_a.htm. 
(providing consumption figures by state). 

92 ‘‘Enbridge, Atmos Energy propose new line to 
move 1 Bcf/d of northern Texas output,’’ Inside 
FERC, Sept. 1, 2008 (‘‘The Barnett Intrastate Gas 
Pipeline would connect Atmos Energy’s Line X in 
Johnson Country, Texas, to Enbridge’s Double D 
and Clarity Pipelines at Bethel in Anderson County, 
Texas.’’). 

93 To derive these figures, Commission staff 
compared information from Bentek on supply 
scheduled on interstate pipelines with EIA 
information on withdrawals and production. EIA 
Natural Gas Gross Withdrawals and Production for 

Texas and Oklahoma, http:// 
www.tonto.eia.doe.gov/dnav/ng/ 
ng_prod_sum_dcu_NUS_m.htm. 

44. The magnitude of missing market 
information is indicated in a 
comparison of the types of information 
available for interstate and non- 
interstate pipelines. Gas delivery data in 
Texas from interstate natural gas 
pipeline postings show approximately 1 
bcf of deliveries to Texas end users on 
any given day in 2006.90 EIA shows that 
total average daily consumption of gas 
in Texas was approximately 9.4 Bcf/day 
in 2006.91 This means that delivery 
information for 90 percent of the gas 
consumed in the state is only provided 
in the aggregate for all of Texas and 
published monthly with a lag of several 
months while 10 percent of the gas 
delivered is reported daily by receipt 
and delivery point. Therefore, nearly 90 
percent of consumption was invisible to 
market participants and other market 
observers on a daily basis. 

45. Purchasers of natural gas in 
interstate commerce draw on the same 
sources of supply as users and 

purchasers of intrastate natural gas. 
Intrastate markets often compete from 
basin to basin with interstate markets. 
Southern California, for example, 
competes with several large Texas 
markets for Waha supplies. Interstate/ 
intrastate competition is expected to 
increase. Much of the recent Barnett 
Shale development in the Fort Worth 
basin in west Texas flows into intrastate 
systems before moving into interstate 
markets and, recently, two pipeline 
companies announced a major intrastate 
pipeline project that would transport 1 
Bcf/day from the Barnett Shale 
development.92 In total, slightly more 
than 40 percent of total on-shore 
production in Texas is connected to 
interstate natural gas pipelines, close to 
60 percent in Louisiana and almost 80 
percent in Oklahoma.93 Although daily 

volume scheduled to flow from non- 
interstate into those interstate natural 
gas pipelines can be observed, the 
supply dynamics that determine the 
availability of such volumes cannot be 
observed because they occur on non- 
interstate pipelines. A market 
participant that understands the flows 
on non-interstate pipelines will better 
understand the availability of supply for 
the interstate natural gas market, 
thereby, enhancing transparency. 

46. Taken together, this information 
shows that market prices of physical 
natural gas in interstate commerce result 
from the aggregate of interstate and non- 
interstate pipeline flows. Because of this 
relationship, information about the 
flows on non-interstate pipelines would 
promote price transparency by 
providing market participants with 
highly relevant information as they 
make day-to-day economic choices. 

47. Additionally, the proposed 
pipeline capacity and volume postings 
would provide market participants— 
and entities charged with oversight of 
the markets—a clearer view of the 
effects on infrastructure, the industry, 
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94 See, e.g., Comments on Initial NOPR of New 
York PSC at 2; Comments on Initial NOPR of Bentek 
at 15–16 & 21–22; Comments on Initial NOPR of 
APGA at 3–4; Transcript of the Oct. 13, 2006 
Technical Conference (Tech. Conference Tr.), at 25, 
Transparency Provisions of the Energy Policy Act of 
2005, Docket No. AD06–11–000 (Comments of 
Sheila Rappazzo, Chief of Policy Section of the 
Office of Gas and Water of the New York PSC). 

95 Tech. Conference Tr. at 25 (Comments of Sheila 
Rappazzo) (describing how after the 2005 
hurricanes data availability differed widely). 

96 Along these lines, this Final Rule is consistent 
with Order No. 682 and with a recently developed 
survey by EIA. In Order No. 682, the Commission 
revised its reporting regulations to require 
jurisdictional natural gas companies to report 
damage to facilities due to a natural disaster or 
terrorist activity that results in a reduction in 
pipeline throughput or storage deliverability. 
Revision of Regulations to Require Reporting of 
Damage to Natural Gas Pipeline Facilities, Order 
No. 682, 71 FR 51098 (Aug. 29, 2006), FERC Stats. 
and Regs. ¶ 31,227 (2006), Order No. 682–B order 
denying reh’g, 118 FERC ¶ 61,188 (2007). Recently, 
EIA developed Form EIA–757, ‘‘Survey of Natural 
Gas Processing Plants’’ which is used to ‘‘collect 
information on the capacity, status, and operations 
of natural gas processing plants and to monitor 
constraints of natural gas processing plants during 
periods of supply disruption in areas affected by an 
emergency, such as a hurricane.’’ Department of 
Energy, Energy Information Administration, Form 
EIA–757, ‘‘Survey of Natural Gas Processing 
Plants’’, http://www.eia.doe.gov/oil_gas/ 
natural_gas/survey_forms/drafteia757/ 
ng757_instructions.pdf. 

97 TPA Comments at 20. 
98 Section 23(a)(1) of the NGA; 15 U.S.C. 717t– 

2(a)(1) (2000 & Supp. V 2005). 
99 See Prohibition of Energy Market Manipulation, 

Order No. 670, FERC Stats. & Regs. ¶ 31,202, (2006). 

100 Posting NOPR at 60. 
101 TPA Comments at 22 (citing 15 U.S.C. 717– 

717z). 
102 18 CFR 284.126(b). 

and the economy as a whole during 
periods when the United States natural 
gas delivery system is disturbed. For 
example, after the landfall of hurricanes 
Katrina and Rita in late 2005, even the 
most interested of governmental and 
commercial market observers were not 
able to obtain complete information 
regarding the output by potentially- 
damaged production facilities.94 By 
monitoring receipt and delivery points 
for production facilities on interstate 
natural gas pipelines, market observers 
were able to obtain only a limited sense 
of production facility output.95 
Similarly, market participants, state 
commissions and other market 
observers were unable to assess effects 
on natural gas availability in the Gulf 
Coast, including, for instance, 
availability to the petrochemical 
industry. The significance and duration 
of these effects on this industry— 
vulnerable to energy price and 
availability disruptions—remain 
unclear. Regulations promulgated by 
this Final Rule will allow market 
participants and other market observers 
to gain a much better picture of 
disruptions in natural gas flows in the 
case of future hurricanes in the Gulf 
region.96 

48. Scheduled volume information 
would be useful whether a disruption 
were major or minor. TPA asserts that 
because pipeline facilities would be 
inaccessible during a major disruption, 
a non-interstate pipeline could not post 

flow information and, thus, a posting 
requirement would fail to meet this 
goal.97 But, during a disruption, the fact 
that scheduled volumes were not 
posted, itself, would send a signal about 
the extent and duration of a disruption. 
It would be useful information during 
and following a disruption to know 
whether some points on a non-interstate 
were affected but not others. For 
example, following the landfall of 
hurricanes Gustav and Ike this past 
hurricane season, some pipelines in the 
affected areas were able to post 
information about flows before actual 
flows could resume. 

49. We also believe that the 
regulations promulgated in this Final 
Rule will more readily allow the 
Commission and other market observers 
to identify and remedy potentially 
manipulative activity. The goal of 
identifying and remedying potential 
market manipulation conforms to the 
transparency directive in section 23 for 
the Commission to ‘‘hav[e] due regard 
for the public interest [and] the integrity 
of those markets. * * *’’ 98 By this 
language, Congress intended that the 
improvement of the Commission’s 
market oversight is a legitimate 
justification for prescribing a 
transparency rule. Monitoring and 
preventing manipulative or unduly 
discriminatory activity meets the 
Commission’s responsibility for 
ensuring the integrity of the physical 
interstate natural gas markets.99 

50. Information regarding availability 
on non-interstate pipelines could be 
used to discover potentially 
manipulative or unduly discriminatory 
behavior in physical natural gas sales or 
transportation. In the Commission’s 
experience, the fact that a price for 
natural gas is not supported by supply 
and demand fundamentals may be an 
indication that a market participant has 
violated the NGA’s prohibitions 
regarding undue discrimination or 
market manipulation. On a daily basis, 
as part of its oversight responsibilities, 
the Commission tracks natural gas 
prices to determine whether they are 
justified by supply and demand 
fundamentals. To do this, we rely on, 
among other things, the scheduled 
volume postings by interstate natural 
gas pipelines. This information also 
serves as an important tool to analyze 
natural gas markets. Similar postings by 
non-interstate pipelines would make 
this analysis more accurate because it 

would provide additional information 
currently lacking about supply and 
demand fundamentals, a point 
discussed above. With information from 
non-interstate pipelines, we can better 
account for how supply and demand 
fundamentals affect daily changes to 
physical prices for much of the gas 
transported to key interstate markets. 
For example, in overseeing markets, the 
Commission routinely checks for 
unused interstate natural gas pipeline 
capacity between geographically 
distinct markets with substantially 
different prices as a sign that flows may 
be managed to manipulate prices. 

51. In summary, the posting of 
scheduled flow information by major 
non-interstate pipelines will increase 
transparency by meeting the three goals 
set forth in the Posting NOPR. Such 
postings will: (1) Improve market 
participants’ ability to assess supply and 
demand and to price physical natural 
gas transactions and transportation; (2) 
provide market participants a clearer 
view of the effects on infrastructure, the 
industry and the economy from 
disruptions to the United States natural 
gas delivery system, for instance due to 
hurricane damage to facilities in the 
Gulf of Mexico; and (3) allow the 
Commission, market participants and 
other market observers to identify 
potentially manipulative activity.100 We 
believe that these are worthy goals. 

52. Further, we do not believe that 
these transparency goals can be met by 
less intrusive means or through reliance 
upon existing market data. For example, 
TPA refers to the ‘‘data filed annually by 
intrastate pipelines pursuant to Section 
311 of the [Natural Gas Policy Act of 
1978 (NGPA)]’’ as a possible substitute 
for this Final Rule.101 Section 
284.126(b) of the Commission’s 
regulations requires intrastate pipelines 
providing section 311 transportation to 
file an annual report of volumes of 
section 311 transportation service, to be 
used to determine the rates applicable to 
section 311 service.102 This existing 
data is inadequate to meet our 
transparency goals, however, because 
section 311 volumes are only a subset of 
all volumes transported by intrastate 
pipelines, the information is aggregated 
and is reported annually and, therefore, 
delayed by at least three months. 

53. TPA also refers to ‘‘additional 
sources of natural gas price 
information,’’ including, for example, 
‘‘NYMEX, CME, Globex, ICE and voice 
brokers, as well as price index 
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103 TPA Comments at 22. 
104 Id. at 22 n. 59. 
105 Id. at 22. 
106 Id. at 22 n. 59. 
107 http://www.tonto.eia.doe.gov/dnav/ng/ 

TblDefs/ng_statdetails.html. 

108 Under 18 CFR 284.7(a)(4), an interstate natural 
gas pipeline must provide no-notice service, which 
is defined as ‘‘a firm transportation service under 
which firm shippers may receive delivery up to 
their firm entitlements on a daily basis without 
penalty.’’ 

109 Posting NOPR at P 67. 
110 Id. 
111 Bentek Comments at 6; see also TIPRO 

Comments at 2. 
112 Copano Energy Comments at 10. 
113 NGSA Comments at 5–6. 

publishers.’’ 103 These sources are not a 
useful substitute for the pipeline posting 
requirements. They do not provide any 
scheduled flow information and, thus, 
cannot explain the supply and demand 
fundamentals that underlie the prices in 
the same way as postings by non- 
interstate pipelines. Additionally, TPA 
generally refers to state commission 
production data available from Texas, 
Louisiana, and New Mexico.104 
However, this data includes only 
production data (and not other 
transportation volumes) and is only 
available on a monthly basis. Similarly, 
the data from production information 
Web sites does not include 
transportation volumes.105 

54. TPA references various EIA 
reports as possible replacement sources 
for data regarding pipeline flows,106 but 
none of these reports is an adequate 
substitute for the posting of scheduled 
volume information by major non- 
interstate pipelines; none of these 
sources provides scheduled pipeline-by- 
pipeline flow data on a daily basis. EIA 
Monthly Storage Reports provide only 
information about aggregated storage 
flows on a monthly or weekly basis. EIA 
Weekly Storage Reports provide only 
storage information, are issued only 
once each week, and provide aggregated 
data for three regions. Form EIA–895 
provides only production data 
aggregated by state. Form EIA–176 does 
not provide daily transportation 
information, and is significantly lagged 
and aggregated annually and by 
company. Form EIA–857 provides only 
‘‘volume and cost data on natural gas 
delivered to residential, commercial, 
and industrial consumers’’ 107 estimated 
by reviewing a monthly sample of 
natural gas companies that deliver to 
consumers in the United States. The 
survey does not report disaggregated 
daily transactional data at receipt and 
delivery points, but instead only 
provides partial retail sales. While we 
appreciate the value of EIA’s data 
collection and publications, we are not 
persuaded that these activities are 
adequate substitutes for the daily, point- 
specific postings required by this Final 
Rule. 

55. As for Genscape’s work 
monitoring flows on pipelines, its 
project does not provide sufficient 
coverage of non-interstate pipelines as it 
appears limited to storage facilities in 
Texas and Louisiana and some major 

interstate pipelines. Most importantly, 
Genscape’s services are available only 
for a fee and only to subscribers. The 
Commission’s intent in this Final Rule 
is to increase transparency for the 
public’s benefit. 

56. We also believe that the goals of 
this Final Rule outweigh the burdens to 
be placed upon non-interstate and 
interstate pipelines. Based upon our 
experience, as a matter of business 
acumen and good operational practice, 
most if not all of the gas control 
divisions of the affected companies 
currently have ready access to the 
information captured by this Final Rule. 
Pipelines already track flows on points 
with a design capacity equal to or 
greater than 15,000 MMBtu/day to 
ensure the operational integrity of their 
systems; to plan and schedule 
operations; to monitor and control the 
pipelines; and to respond to and correct 
abnormal operations. Natural gas 
pipeline schedulers need this 
information on a daily basis so that they 
can match supply to nominated demand 
and maintain system balance. 
Furthermore, some companies that own 
several major non-interstate pipelines 
also own interstate natural gas 
pipelines, which already post scheduled 
volume information. For such 
companies, the requirement is a familiar 
one and they should have the 
infrastructure in place, or easily put in 
place, to meet the requirement on their 
major non-interstate pipelines. 

V. Pipeline Posting Requirements 

A. Overview 

57. Based on the comments received 
and the discussion at the technical 
conference held on April 3, 2008, the 
Commission will modify the proposal in 
the Posting NOPR in a number of 
significant ways. We have increased the 
minimum delivery threshold defining 
major non-interstate pipelines from 10 
to 50 million MMBtu per year. Also, we 
have determined that neither major non- 
interstate pipelines nor interstate 
pipelines will be required to post actual 
flow information at this time. Instead, 
the regulations promulgated in this 
Final Rule require major non-interstate 
pipelines to post scheduled flow 
information at each receipt and delivery 
point with a design capacity greater 
than 15,000 MMBtu per day, and 
interstate pipelines to post certain 
information on no-notice service.108 

Further, we provide for a number of 
exemptions and clarifications of the 
new posting requirements that we 
believe will further limit the burden on 
entities subject to the Final Rule. We 
address the salient aspects of the 
regulations in turn, below. 

B. Definition of Major Non-Interstate 
Pipeline 

1. Posting NOPR 

58. In the Posting NOPR, the 
Commission proposed that only major 
non-interstate pipelines would be 
required to post flow information. The 
Posting NOPR provisionally defined a 
‘‘major non-interstate pipeline’’ as ‘‘a 
pipeline that fits the following criteria: 
(1) It is not a ‘natural gas company’ 
under section 1 of the NGA; and (2) it 
flows annually more than 10 million 
(10,000,000) MMBtu of natural gas 
measured in average receipts or in 
deliveries for the past 3 years.’’ 109 The 
Commission asked for comment on the 
proposed 10 million MMBtu delivery 
threshold and whether it should be 
increased or decreased.110 

2. Comments 

59. Several commenters support both 
a delivery threshold approach and the 
10 million MMBtu delivery threshold 
proposed in the Posting NOPR.111 
Copano Energy supports a 10 million 
MMBtu threshold but adds that only 
jurisdictional flows should be counted 
for that delivery threshold.112 

60. Several commenters seek an 
increase in the proposed delivery 
threshold. Contending that a 10 million 
MMBtu delivery threshold is 
unnecessarily low, NGSA suggests that 
the delivery threshold should be 50 
million MMBtu.113 Relying upon EIA 
data regarding intrastate pipelines, 
NGSA contends that a 50 million 
MMBtu delivery threshold would 
capture approximately 90 percent of the 
intrastate pipeline volumes and apply to 
only 57 intrastate pipelines. By contrast, 
according to NGSA, a 10 million 
MMBtu threshold would capture 99 
percent of such volumes and apply to 
approximately 100 intrastate pipelines. 
NGSA contends that the benefit from 
this increase in reported volumes that 
would result from establishing a lower 
threshold is not sufficient to justify 
greater costs related to implementation 
of a 10 million MMBtu delivery 
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114 Id. at 5–6. 
115 Chevron Pipelines Comments at 23–24. 
116 Calpine Comments at 6–7. 
117 TPA Comments at 45; see also Kinder Morgan 

Intrastate Comments at 21; NGSA Comments at 5. 
118 Shell Comments at 27–29. 
119 See new section 284.14(a). 

120 Derived from EIA Form 176 data for 2006 
based on the ratio of non-interstate pipelines 
reporting deliveries greater than 50 million MMBtu 
per year to total deliveries on all non-interstate 
pipelines. NGSA estimates that a 50 million MMBtu 
threshold would capture 90 percent of the relevant 
intrastate pipeline volumes. NGSA comments at 5– 
6. We have been unable to duplicate NGSA’s 
methodology used to derive this figure, although we 
note that NGSA has included certain interstate 
volumes and excluded some non-interstate volumes 
in its calculations. 

121 We believe that a 50 million MMBtu annual 
threshold for ‘‘major non-interstate pipelines’’ is 
appropriate since this threshold includes almost all 
non-interstate pipelines that interconnect with 
major hubs. However, experience with pipeline 
postings following implementation of this Final 
Rule could lead us to revisit this determination in 
the future. 

122 18 CFR 260.1(b). 

123 Looking at the EIA data another way also 
supports the 50 million MMBtu delivery threshold. 
The 50 million MMBtu threshold would capture 85 
major non-interstate pipelines that do not qualify 
under the exemptions. These 85 pipelines flow 
greater than 75 percent of total non-interstate 
volumes, according to the EIA Form 176 data. The 
Commission’s definition of ‘‘major non-interstate’’ 
does not match exactly the categories used by EIA. 
Thus, these numbers may differ. 

124 See FERC Form No. 2, Instructions, p. i, 
http://www.ferc.gov/docs-filing/eforms/form-2/ 
form-2.pdf (‘‘Each natural gas company whose 
combined gas transported or stored for a fee exceed 
50 million dekatherms in each of the previous three 
years must submit FERC Form Nos. 2 and 3–Q’’). 

threshold.114 Similarly, Chevron 
Pipelines proposes raising the delivery 
threshold; it proposes a delivery 
threshold for reporting based on daily 
flows of 100,000 mcf/day (which 
equates to 36.5 MMBtu/year).115 

61. Calpine supports a greater 
delivery threshold and proposes setting 
out two minimum thresholds based on 
gross and net throughput levels. It 
would set a de minimis daily volume 
threshold of 100,000 Dth (100,000 
MMBtu) of net throughput, net of gas 
consumed by directly connected end- 
users, or 300,000 Dth (300,000 MMBtu) 
of gross peak day throughput.116 

62. TPA suggests that the Commission 
adopt the delivery threshold used in 
FERC Form No. 2, 50 million Dth (50 
million MMBtu), so that only non- 
interstate pipelines that transported 
over 50 million Dth (50 million MMBtu) 
in each of the three prior years would 
be required to post.117 

63. Shell seeks clarification regarding 
the calculation of the proposed delivery 
threshold. It contends that the use of 
thermal units, i.e., MMBtu, is more 
appropriate than volumetric units, i.e., 
Bcf. Shell suggests that the word 
‘‘average’’ should be added in front of 
the word ‘‘deliveries’’ so the calculation 
would apply both to average receipts 
and/or deliveries. Shell seeks 
clarification if the three-year average is 
a rolling average and whether it should 
be calculated annually. It also seeks 
clarification on whether the delivery 
threshold should be applied on a 
facility-by-facility basis or corporate 
wide.118 

3. Commission Determination 

64. In consideration of the comments 
filed in this proceeding, the 
Commission will define a major non- 
interstate pipeline as a pipeline that ‘‘(1) 
is not a ‘natural gas company’ under 
section 1 of the NGA; and (2) delivers 
annually more than 50 million MMBtu 
of natural gas measured in average 
receipts or in average deliveries for the 
past three years.’’ 119 The definition 
adopted in this Final Rule differs 
substantially from that proposed in the 
Posting NOPR and adopts a five-fold 
increase in the delivery threshold. 
Further, the definition bases the 
threshold on deliveries instead of flows. 
In addition, the definition clarifies that 
the delivery threshold should be 

determined on a facility-by-facility 
basis. 

65. As an initial matter, we believe 
that a delivery threshold of 50 million 
MMBtu provides sufficient information 
to meet the Commission’s goal of 
tracking daily flows of natural gas 
adequately throughout the United States 
by providing flow information in areas 
for which interstate natural gas pipeline 
posting is not adequate. EIA Form 176 
data demonstrates the reach of the 50 
million MMBtu threshold. Excluding 
deliveries by interstate natural gas 
pipelines, pipelines that deliver greater 
than 50 million MMBtu annually 
account for 75 percent of total non- 
interstate volumes delivered in the 
United States.120 While the EIA Form 
176 categories are not a precise match 
to the data required to be posted by this 
Final Rule, the categories are 
sufficiently similar to show that the 50 
million MMBtu delivery threshold will 
provide a significant amount of flow 
information to the Commission, market 
participants, and observers and improve 
the understanding of the supply and 
demand fundamentals affecting 
interstate markets. Assuming this data is 
representative, capturing roughly three- 
fourths of non-interstate pipelines 
would be a significant stride in filling in 
the gaps regarding flows in the United 
States.121 

66. The 50 million MMBtu delivery 
threshold is likewise consistent with the 
threshold used in the Commission’s 
FERC Form No. 2 requirements. FERC 
Form No. 2 is a compilation of financial 
and operational information filed by 
interstate natural gas pipelines. An 
interstate natural gas pipeline must file 
a FERC Form No. 2 if it transports or 
stores for a fee volumes of natural gas 
greater than 50 million Dth.122 If an 
interstate natural gas pipeline transports 
or stores for a fee volumes of natural gas 
less than 50 million Dth, it is not 
considered a major pipeline and files 

FERC Form No. 2A, which entails a 
lesser accounting burden. 

67. By adopting the significantly 
higher 50 million MMBtu delivery 
threshold, the Commission also will 
eliminate compliance burdens on many 
smaller pipelines which may have fewer 
resources to meet the posting 
requirement. We agree with various 
commenters that the 10 million MMBtu 
delivery threshold in the Posting NOPR 
would have burdened smaller pipelines 
without providing a proportionate 
amount of useful information. A review 
of EIA Form 176 data for those pipelines 
that describe themselves to EIA as 
intrastate pipelines is illustrative. Under 
a 10 million MMBtu delivery threshold, 
thirty-seven of such pipelines would be 
required to post. In contrast, under a 50 
million MMBtu delivery threshold, only 
sixteen of such pipelines will be 
required to post.123 

68. Additionally, the Commission 
clarifies the definition of major non- 
interstate pipeline in a few other 
respects. The Commission uses the term 
‘‘deliveries’’ instead of ‘‘flows’’ for 
determining the threshold. We believe 
that the term ‘‘deliveries’’ is a more 
precise term and is more easily 
understood by both pipelines and their 
customers. Further, the delivery 
threshold for defining a ‘‘major non- 
interstate pipeline’’ must be measured 
by a non-interstate pipeline’s average 
deliveries for the previous three 
calendar years. If in the previous three 
calendar years, a non-interstate 
pipeline’s deliveries averaged greater 
than 50 million MMBtu then it would 
be required to post the information 
required under this Final Rule. This 
approach, too, is consistent with the 
Commission’s FERC Form No. 2 
requirements.124 

C. Scheduled Flow Information on 
Major Non-Interstate Pipelines 

1. Posting NOPR 
69. In the Posting NOPR, the 

Commission proposed to require major 
non-interstate pipelines to post 
information regarding capacity, 
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125 Posting NOPR at P 22 and 49. 
126 TPA Comments at 8. 
127 Kinder Morgan Intrastate at 13–14. 
128 Kinder Morgan Intrastate at 12. Kinder Morgan 

estimates additional costs for obtaining flow 
information at segments, which is not required in 
the Final Rule. 

129 TPA Comments at 6–7. 
130 TIPRO Comments at 4. 

131 Our decision not to require posting by segment 
is discussed infra. 

132 Kinder Morgan Intrastate at 12. 
133 Our staff’s research indicates that such costs 

could be less than $30,000 for major non-interstate 
pipelines. The estimate includes both the software 
and labor costs associated with implementing the 
rule. Software costs include a one-time capital cost 
(amortized over ten years) to create a standard 
informational posting Web site for reporting 
scheduled volumes and the monthly fees associated 
with maintaining this site. In addition, the cost 
factors daily labor costs to upload this information 
on the Internet and to have an attorney or 
compliance office review these postings on a 
routine basis. 

134 Posting NOPR at P 75. 

135 See new section 284.14(a). 
136 See, e.g., National Fuel Distribution Comments 

at 2. 
137 Chevron Pipelines Comments at 27. 
138 EOG Resources Comments at 11; see also 

Oklahoma Corporation Commission Comments at 4; 
Shell Comments at 11–17. 

139 Atmos Comments at 7. 
140 Yates Comments at 6–8. 
141 Yates Comments at 7. 

scheduled flow volumes, and actual 
flow volumes.125 

2. Comments 
70. Several commenters assert that 

scheduled volume information would 
provide sufficient insight on supply and 
demand fundamentals to meet the 
Commission’s transparency goals. TPA, 
for example, claims that ‘‘[t]he use of 
scheduled volumes is widespread 
within the natural gas industry and is 
the current standard used by interstate 
natural gas pipelines’’ and would 
provide the transparency that the 
Commission wants at minimal costs.126 
Similarly, Kinder Morgan Intrastate 
maintains that actual flows do not 
reflect the actual supply and demand 
picture due to, for instance, back-hauls, 
operational balancing agreements, 
equipment outages, and other operating 
conditions.127 Commenters object to the 
requirement that non-interstate 
pipelines post actual flows as overly 
burdensome. For example, Kinder 
Morgan Intrastate objects to the cost of 
posting scheduled volumes; it estimates 
that the proposal would cost $250,000 
for information technology 
modifications to obtain and post 
scheduled volumes and another 
$250,000 for information technology 
modifications to obtain and post actual 
flow volumes.128 TPA recommends 
posting of only scheduled volumes 
rather than actual volumes as a way to 
significantly reduce the costs of 
compliance with the Final Rule.129 

71. TIPRO supports the posting of 
actual flows as a way to verify 
scheduled activity as compared to 
actual activity, but acknowledges that 
posting of actual flows may not be 
feasible on a daily basis and that should 
be taken into account in the final 
rulemaking.130 

3. Commission Determination 
72. We will not require major non- 

interstate pipelines to post actual flow 
information. As noted by Kinder 
Morgan Intrastate, the information 
gained from requiring non-interstate 
pipelines to post actual flows would not 
be that much greater than that gained 
from the posting of scheduled volumes, 
particularly given that non-interstate 
pipelines are not required to provide no- 
notice service (although some do). 

73. We recognize that some non- 
interstate pipelines will incur costs to 
comply with this rule, including the 
posting of scheduled volumes. However, 
we believe that the benefits of posting 
and the need for this rule outweigh 
those costs. In any event, we do not 
believe that the costs are as great as 
those estimated by commenters. 
Commenters’ estimated costs included 
the cost of metering at segments, but 
posting at segments is not a requirement 
of this Final Rule.131 Similarly, 
commenters’ estimated costs include the 
cost of new metering and the posting of 
actual flow information, but posting 
actual flow is, likewise, not a 
requirement of this Final Rule. We also 
disagree with Kinder Morgan Intrastate’s 
estimated $250,000 in costs to obtain 
and post volumetric information.132 The 
Commission believes that this figure is 
too great because, as discussed by TPA, 
‘‘most of the information already 
collected by intrastate pipelines relates 
to scheduled volumes at receipt and 
delivery points. * * *’’ 133 

D. Receipt and Delivery Point Posting 
for Major Non-Interstate Pipelines 

1. Posting NOPR 

74. The Posting NOPR sought 
comments regarding whether the 
Commission’s transparency goals could 
be sufficiently advanced through the 
posting of flows in and out of major 
market hubs and, if so, which hub- 
related data should be reported.134 The 
Commission suggested two possible 
approaches to postings by non-interstate 
pipelines. First, under a delivery 
threshold approach, whether a non- 
interstate pipeline posts flow 
information depends on the amount of 
flows or deliveries the non-interstate 
pipeline flows or delivers annually at 
the hub. Second, under a market hub 
approach, or market hub alternative, 
whether a non-interstate pipeline posts 
flow information depends on whether it 
interconnects to a major market hub. 
The Commission sought comment on 

adopting a market hub approach, but 
did not propose a market hub approach. 

75. The Posting NOPR also proposed 
that non-interstate pipelines post flow 
information for ‘‘major points or 
segments.’’ We did not delineate for 
which ‘‘major points or segments’’ a 
major, non-interstate pipeline should 
post but requested comment on the 
subject. The Posting NOPR proposed 
that non-interstate pipelines post ‘‘on a 
daily basis on an Internet Web site and 
in downloadable file formats, in 
conformity with section 284.12 of this 
chapter, equal and timely access to’’ 
flow information.135 

2. Comments 

76. Several commenters support a 
market hub approach (as opposed to a 
points or segment-based approach) for 
determining which non-interstate 
pipelines should post flow 
information.136 Chevron Pipelines argue 
that a market hub approach would 
‘‘ensure and facilitate more accurate 
pricing with little loss of meaningful 
information.’’ 137 EOG Resources 
supports posting at the thirteen market 
hubs referred to in the Initial and 
Posting NOPRs because it would more 
likely provide meaningful information 
on flows affecting wholesale natural gas 
markets and would cost less than the 
proposed posting requirement.138 
Atmos also advocates posting at the 
thirteen hubs because the hubs 
represent market points where index 
prices are regularly published and the 
market hubs ‘‘come closer than any 
other points to satisfying the statutory 
requirement that the information be 
about physical pricing at wholesale and 
interstate commerce.’’ 139 

77. Yates asserts that a market hub 
approach would address the lack of 
supply and demand information in 
production areas because the thirteen 
major market hubs are located in the 
major production areas in Louisiana and 
Texas.140 Supply and demand 
information, according to this 
commenter, is available for other 
production areas through interstate 
postings.141 Similarly, because the 
market hub approach focuses on the 
Gulf Coast, Yates claims, it would 
address the goal of understanding the 
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142 Id. at 7–8. 
143 Royalty Owners Comments at 2. 
144 TIPRO Comments at 2. 
145 Atmos Comments at 5; see also TPA 

Comments at 32; Calpine Comments at 9–11. 
146 NGSA Comments at 7–10. 
147 PGC Comments at 2. 
148 See, e.g., Atmos Comments at 8. 
149 TPA Comments at 16. 
150 Kinder Morgan Intrastate Comments at 19. 

151 Id. at 22. 
152 Calpine Comments at 5. 
153 Bentek Comments at 9. 
154 Id. 
155 Atmos Comments at 5. 
156 Id. at 6. 
157 PG&E Comments at 5. 
158 See, e.g., TPA Comments at 25–26; Atmos 

Comments at 5. 
159 TPA Comments at 25. 

160 Atmos Comments at 5. 
161 Kinder Morgan Intrastate at 11. 
162 ONEOK Gathering Companies Comments at 

12–13. 
163 TPA Comments at 41. 
164 We remind pipelines that must comply with 

this Final Rule that the Commission has established 
a help desk to facilitate responses to questions 
regarding compliance with our regulations. See 
Obtaining Guidance on Regulatory Requirements, 
123 FERC ¶ 61,157 (2008). 

effects of a major disruption in that 
area.142 

78. Other commenters oppose 
adoption of a market hub approach. 
Royalty Owners contend that limiting 
the postings to hubs would exclude 
vast, relevant segments of the intrastate 
system. For instance, Royalty Owners 
declare that, since Oklahoma does not 
have one of the thirteen market hubs 
listed in the Posting NOPR, every 
pipeline in the state could be exempt, 
yet Oklahoma is the third largest 
producing state with approximately 8.8 
percent of the nation’s total 
production.143 TIPRO similarly opposes 
limiting the proposal to only pipelines 
that flow in and out of major hubs 
because significant information would 
be lost and the transparency goals 
would not be met.144 

79. Commenters also addressed 
possible postings by receipt and 
delivery points. Several commenters 
object to the fact that the Posting NOPR 
did not define the ‘‘major points of 
receipt and delivery’’ at which non- 
interstate pipelines would be required 
to post flow information. Atmos 
believes that the lack of a definition of 
major points hindered the ability to 
comment on the burden and costs of the 
proposal.145 NGSA suggests requiring 
the posting of flow information at 
receipt and delivery points that flow on 
average more than 15 mmcf/day and at 
all metered points.146 PGC requests that 
the Final Rule exclude posting at points 
serving private pipelines or LDC 
bypasses, noting the Commission’s 
comments that it was not interested in 
posting for ‘‘extremely small points 
connected to one or a few 
customers.’’ 147 

80. Several commenters express 
concern that the public posting of flow 
information at receipt and delivery 
points could result in a competitive 
disadvantage for individual 
customers.148 TPA objects to the posting 
of design capacity for a point as it 
would allow a determination of a non- 
interstate pipeline’s available 
capacity.149 Kinder Morgan Intrastate 
contends that the posting proposal 
would harm its end-use customers by 
causing the release of confidential 
information.150 To avoid this result, 
Kinder Morgan Intrastate suggests that 

the Commission exempt the reporting of 
information regarding deliveries made 
to power generators, LDCs and 
industrial customers.151 Calpine seeks 
to keep confidential an individual 
customer’s transportation volumes and 
consumption patterns by excluding 
individual customer laterals and 
focusing the posting requirement on 
high-volume segments with multiple 
shippers.152 But, as to confidentiality, 
Bentek observes that data for power 
plants and nearly 800 industrial 
facilities that are directly connected to 
interstate natural gas pipelines is posted 
daily with ‘‘no apparent adverse 
impact.’’ 153 Bentek concludes that the 
Commission should not ‘‘protect 
something in the non-interstate context 
that is not protected in the interstate 
context.’’ 154 

81. Several commenters object to 
posting information on segments. Atmos 
opposes posting information at 
segments because it does not measure 
flows at segments.155 Atmos also states 
that it has 1,200 receipt and delivery 
points on its system and thousands of 
minor ones resulting in a multitude of 
possible postings for segments.156 PG&E 
urges the Commission to focus on 
receipt and delivery points on non- 
interstate pipelines, rather than on 
mainline segments because posting at 
segments would not provide any 
information that is not already apparent 
from posting capacity, scheduled 
volume and actual flows at receipt and 
delivery points.157 In this regard, other 
commenters maintain that the 
requirement to post flows at segments 
would create a significant burden.158 
TPA explains that the estimates of costs 
from the proposed requirement to post 
flow information arises from the 
assumption that the proposal entails 
reporting at segments: 

The burdens and costs associated with the 
proposed rule would be substantially greater 
than the Commission estimated. A large 
reason for this is that intrastate pipelines do 
not typically collect information related to 
segment flow—most of the information 
already collected by intrastate pipelines 
relates to scheduled volumes at receipt and 
delivery points, rather than segments.159 

For instance, Atmos estimates that 
determining actual gas flows at major 
pipeline segments would require a 

capital investment of at least $13 
million.160 Kinder Morgan Intrastate 
estimates that installing meters to 
measure flow at segments would cost 
approximately $62.7 million.161 The 
ONEOK Gathering Companies observe 
that narrowly defining the term ‘‘major 
point or mainline segment’’ in proposed 
section 284.14(a) would reduce the 
number of new meters that would need 
to be installed, operated and maintained 
and would thus keep the burden to a 
minimum.162 TPA contends that adding 
segment meters to a pipeline would 
cause a drop in pressure.163 

3. Commission Determination 
82. The Commission determines that 

a major non-interstate pipeline must 
post scheduling information for each 
receipt and delivery point with a design 
capacity of equal to or greater than 
15,000 MMBtu/day (a point-based 
delivery threshold). In addition, a non- 
interstate pipeline must post the design 
capacity for each such point. Specific 
information that is to be posted is 
discussed below.164 Postings at market 
hubs or for segments will not be 
required. 

a. Posting at Receipt and Delivery Points 
83. The delivery threshold approach 

adopted herein will provide broader, 
more useful information about the 
supply and demand fundamentals that 
underlie the interstate natural gas 
market than a hub-based approach and 
at a cost less than a segment-based 
approach. The delivery threshold 
approach is not limited to a few market 
hubs or published pricing points. It will 
provide information about flows that 
either eventually feed into market hubs 
or that affect pricing at those market 
hubs. Such market hubs or published 
pricing points are generally already 
relatively liquid—the delivery threshold 
approach will promote transparency at 
less liquid and currently less 
transparent points. 

84. Posting points’ design capacity 
will allow the Commission and market 
participants to better determine 
availability, a key component of supply 
and demand fundamentals. Market 
observers may estimate availability by 
subtracting scheduled volumes from 
design capacity. Requiring the posting 
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165 Atmos Comments at 7. 
166 Section 23(a)(1) of the NGA; 15 U.S.C. 717t- 

2(a)(1) (2000 & Supp. V 2005). 

167 Kinder Morgan Intrastate at 12. 
168 TPA Comments at 25. 
169 As noted above, supra note 130, our staff’s 

research indicates that such costs could be less than 
$30,000 per year. 

170 Those customers whose delivery point has a 
design capacity of less than 15,000 MMBtu/day 
would not be affected. Those customers of non- 
interstate pipelines that did not flow greater than 
50 million MMBtu per year also would not be 
affected. 

171 Section 23(a)(2) of the NGA; 15 U.S.C. 717t– 
2(a)(2) (2000 & Supp. V 2005) (emphasis added). 

of design capacity will allow shippers 
and other market observers to 
understand the availability of 
transportation that affects interstate 
wholesale markets. Further, this 
approach is consistent with the 
Commission’s policies for interstate 
natural gas pipelines. In Order No. 637, 
the Commission stated that interstate 
natural gas pipelines had the option of 
posting at either (i) receipt and delivery 
points or (ii) segments. It has been our 
experience that most, but by no means 
all, interstate pipelines elect to post by 
receipt and delivery point and not by 
segment. 

85. Some commenters object to the 
threshold approach as not advancing 
transparency in the interstate market 
because, for example, as they claim 
‘‘[v]ery few intrastate delivery or receipt 
points and no intrastate segments exist 
at the same location as published 
pricing indices. If these points do not 
represent established pricing points for 
the interstate market, there is no 
advancement of the increased price 
transparency goal from the proposed 
reporting.’’ 165 This criticism assumes 
that only flow information for a 
published pricing point can promote 
transparency. First, this assumption is 
incorrect because prices are affected by 
flows that feed a pricing point or that 
affect the supply available to a pricing 
point. Second, this assumption 
incorrectly assumes that price 
transparency is solely about the price of 
natural gas at published price indices. 
Price transparency also includes the 
price of transportation of natural gas. 
Congress contemplated that this price 
transparency would be derived from not 
only information about prices but also 
information about availability. Section 
23 of the NGA authorizes the 
Commission to obtain ‘‘information 
about the availability’’ of natural gas, in 
addition to information about the 
‘‘prices’’ of natural gas. Unlike the 
market hub approaches, the delivery 
threshold approach would obtain 
information regarding availability of 
transportation broadly which would 
facilitate price transparency of both 
‘‘sales and transportation of physical 
natural gas in interstate 
commerce.* * *’’ 166 

86. We believe that a delivery 
threshold will be less burdensome for 
major non-interstate pipelines than 
either a hub-based or segment-based 
approach as many such pipelines 
already collect such information. These 
pipelines may incur some additional 

costs to comply with the Final Rule’s 
posting requirements, however, we 
believe the substantial transparency 
benefits, discussed above, outweigh 
those costs. In any event, the 
Commission expects that compliance 
costs will not be nearly as great as those 
estimated by some commenters. As 
discussed above, most commenters’ cost 
estimates include the cost of metering at 
segments, but posting at segments is not 
a requirement. Other cost estimates 
include the cost of metering and posting 
actual flow information, but posting 
actual flow information is, likewise, not 
a requirement. 

87. Only a few commenters provided 
cost estimates that did not assume 
obtaining and posting flow information 
for pipeline segments and that did not 
assume obtaining and posting actual 
flow information. Kinder Morgan 
Intrastate, for example, estimated a cost 
of $250,000 for obtaining and posting 
scheduled volume information.167 The 
Commission believes that this figure is 
likely exaggerated because, as noted by 
TPA, ‘‘most of the information already 
collected by intrastate pipelines relates 
to scheduled volumes at receipt and 
delivery points.’’ 168 We believe that the 
costs of collecting existing scheduled 
volume information and posting it on a 
Web site is likely to be far less.169 

88. Lastly, we have carefully 
considered the arguments by some 
commenters that additional pipeline 
postings could affect the competitive 
position of customers who have a 
dedicated delivery point with a design 
capacity equal to or greater than 15,000 
MMBtu/day on a major, non-interstate 
pipeline. In this respect, the regulations 
that we adopt here may affect ‘‘fair 
competition, and the protection of 
consumers’’—considerations that the 
Commission must take into account 
pursuant to section 23(a)(1) of the NGA. 
Nonetheless, information about the 
scheduled volumes to a customer with 
a delivery point with a capacity greater 
than 15,000 MMBtu/day will provide 
useful information to the Commission, 
market participants, and other market 
observers and will greatly increase 
market transparency. We believe that 
this benefit outweighs the concerns 
about publicly posting information 
about scheduled volumes to such a 
customer. Further, we understand that 
such customers would be placed in the 
same situation as customers on 
interstate natural gas pipelines with 

whom they often compete.170 Currently, 
interstate natural gas pipelines post 
daily scheduled volumes for delivery 
points dedicated to a single customer 
regardless of the size of the meter. There 
have been no indications that 
competitive balance has been harmed 
since the interstate requirement to post 
was instituted. 

89. The Commission will require all 
postings to be public; we will not 
provide for posting information to be 
kept confidential as requested by some 
commenters. In section 23(a)(2) of the 
NGA, Congress called for any 
transparency rule to provide for the 
‘‘dissemination, on a timely basis, of 
information about the availability and 
prices of natural gas sold at wholesale 
and interstate commerce to the 
Commission, State commissions, buyers 
and sellers of wholesale natural gas, and 
the public.’’ 171 

90. In this Final Rule we determine 
that each major non-interstate pipeline 
must post information for each receipt 
or delivery point with a design capacity 
equal to or greater than 15,000 MMBtu/ 
day. We believe that this threshold 
represents significant load at delivery 
points (major pipeline interconnections, 
substantial industrial use, etc.) and 
major receipt points. However, the 
15,000 MMBtu/day threshold should be 
sufficiently large so as to exclude 
insignificant or minor points on a 
pipeline system. To put this threshold 
in context, 15,000 MMBtu/day 
corresponds roughly to the gas used by 
an 85 MW baseload gas fired power 
plant at a relatively efficient heat rate of 
7,500 Btu/kWh—a facility that could 
serve over 40,000 households each with 
a 2 kW load. 

91. The Commission will require 
posting based on each receipt and 
delivery point’s design capacity rather 
than average flows at a point because 
posting at points based on design 
capacity should be less burdensome for 
pipelines. The average flows over a 
receipt or delivery point may change 
from year-to-year and designation of 
posting points based upon fluctuating 
averages would require pipelines to add 
and subtract points from posting on a 
rolling basis. By comparison, points’ 
design capacities are relatively fixed 
and lend themselves to stable posting 
requirements. 
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172 Section 23(a)(2) of the NGA (emphasis added); 
15 U.S.C. 717t–2(a)(2) (2000 & Supp. V 2005). 

173 Standard 1.3.2, Nominations Related 
Standards, North American Energy Standards 
Board, Wholesale Gas Quadrant, July 31, 2002. 174 Posting NOPR at P 71. 

92. In the circumstance where the 
design capacity of a receipt or delivery 
point could vary according to 
operational or usage conditions, a major 
non-interstate pipeline must post the 
design capacity for the most common 
operating conditions of its system 
during peak periods. This guidance is 
identical to that provided to interstate 
natural gas pipelines in Order No. 637 
regarding postings. Also consistent with 
our directives in Order No. 637, a 
pipeline’s posting of the total design 
capacity of a point is not a daily posting 
requirement, but pipelines must update 
this information from time-to-time as 
changes in design capacity occur. 

93. The Commission will not require 
major non-interstate pipelines to post 
information for each point that has a 
meter as suggested by NGSA. Such a 
requirement would not be uniform for 
each pipeline as some systems have 
significantly more physical meter points 
than others. Further, such a requirement 
could create a disincentive for a major 
non-interstate pipeline to install new 
meters. 

94. The Commission will require that 
a major, non-interstate pipeline post the 
following scheduled volume 
information for each receipt and 
delivery point that has a design capacity 
equal to or greater than 15,000 MMBtu/ 
day: Transportation Service Provider 
Name, Posting Date, Posting Time, 
Nomination Cycle, Location Name, 
Additional Location Information if 
Needed to Distinguish Between Points, 
Location Purpose Description (Receipt, 
Delivery, or Bilateral), Design Capacity, 
Scheduled Volume, Available Capacity, 
Measurement Unit (Dth, MMBtu, or 
MCf). 

95. Regarding the timing of postings, 
the Commission considers that 
scheduled flow information that is not 
provided on a daily basis is simply 
untimely and of vastly diminished use 
to market participants. We believe that, 
in this regard, our interstate natural gas 
pipeline postings set an appropriate 
standard: Postings should occur at least 
on a daily basis. Further, this standard 
conforms to Congress’ direction in 
section 23 of the NGA, which requires 
that our transparency rules ‘‘provide for 
the dissemination, on a timely basis, of 
information about the availability and 
prices of natural gas. * * *’’ 172 

96. These postings will provide 
information comparable to the daily 
postings made by interstate natural gas 
pipelines. Major non-interstate 
pipelines must post scheduled volumes 
according to a daily posting deadline. 

Currently, interstate natural gas 
pipelines must provide at least four 
nomination cycles to their shippers with 
the following nomination: Timely, 
evening, intra-day 1, and intra-day 2.173 
Once these volumes are scheduled, they 
must be posted on the public Internet 
under Operationally Available Capacity 
section of an interstate natural gas 
pipeline’s Informational Postings 
according to the following cycle 
deadlines: Timely (no later than 4:30 
p.m. central clock time for the day prior 
to gas flow); evening (no later than 9 
p.m. central clock for the day prior to 
gas flow); intra-day 1 (no later than 5 
p.m. on flow day); and intra-day 2 (no 
later than 9 p.m. on flow day). 
Currently, major non-interstate 
pipelines employ a variety of 
nomination deadlines on their systems. 
Some use the standard North American 
Energy Standards Board (NAESB) 
guidelines followed by interstate natural 
gas pipelines; others do not have 
specific nomination deadlines. 

97. The Commission will require that 
major non-interstate pipelines post 
scheduled volumes no later than 10 
p.m. central clock time the day prior to 
gas flow. This deadline occurs after 
interstate natural gas pipelines are 
required to post their evening cycle 
schedule confirmations by receipt and 
delivery point. The deadline enables 
non-interstate pipelines ample time to 
review their gas control set-up for the 
next day and limits the burden of 
posting to a single, daily reporting cycle. 

98. Regarding comments made by 
TPA, the Commission clarifies that the 
pipeline posting regulations do not 
impose NAESB requirements on non- 
interstate pipelines. Rather, the 
proposed regulations required a major 
non-interstate pipeline to post daily its 
scheduled volumes, ‘‘in conformity with 
§ 284.12 of this chapter. * * *’’ The 
commenter erroneously assumes that 
this would require a non-interstate 
pipeline to conform to all of section 
284.12 instead of to conform with the 
manner of posting set forth in that 
section. The Commission clarifies that 
posting pipelines need only comply 
with the manner of posting outlined in 
section 284.12 and need not comply 
with all other requirements of that 
section. 

b. Posting at Market Hubs or by Segment 
99. The Commission identified, in the 

Initial and Posting NOPRs, thirteen 
market hubs served by both interstate 
and non-interstate pipelines as a way to 

illustrate and provide examples of the 
wider range of deficient information 
about the physical natural gas market. 
We asked for comment on whether these 
thirteen hubs should help determine 
which non-interstate pipelines should 
post flow information.174 Some 
commenters seized on these thirteen 
market hubs as a way to define the 
particular points at which pipelines that 
should post flow information. While the 
Commission adopts a posting method 
based upon points of receipt and 
delivery, the Commission appreciates 
the effort that commenters expended in 
evaluating the Posting NOPR and 
proposing other alternatives (including 
posting at market hubs) as well as 
comments on posting by segment. We 
now explain why we are not adopting 
any of these alternatives. 

100. The market hub alternatives 
proposed by NGSA and TPA focus on 
locations which have obvious import to 
understanding pricing in the interstate 
markets. However, we believe that a 
hub-based approach would be 
unwieldly at best and would not 
provide the data needed to meet the 
Commission’s transparency goals. The 
market hub alternatives would require 
posting only by those non-interstate 
pipelines that connect to major market 
hubs. These alternatives would be quite 
difficult to implement and would 
provide insufficient information to 
market participants. 

101. The market hub alternatives also 
present too great a challenge in trying to 
keep up with the constantly changing 
nature and location of market hubs. 
Even the initial identification of 
relevant market hubs would present a 
challenge. Market hubs are uniform only 
in that they serve as pricing points; they 
are not uniform physically. There is a 
wide variety of hub types: pooling 
points, salt-cavern based storage hubs, 
and pipeline hubs (including one, two, 
or even three different pipelines). In 
spite of this lack of uniformity, a 
pipeline posting would require physical 
posting as if every market hub were 
physically the same. In such 
circumstances, posting information 
would not be comparable among 
different hubs and the resulting data 
would be of marginal value. 

102. After market hubs were initially 
determined, ongoing challenges would 
remain. A regulatory listing of market 
hubs would need to be established and 
maintained, yet trading in the market 
determines which market hubs are, in 
fact, relevant to the market as a whole. 
This list of relevant market hubs would 
need to be constantly modified as 
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175 IPAA Comments at 3. 
176 NGSA Reply Comments at 2. 
177 The AGA states, in objecting to posting such 

points for local distribution companies, that 
requiring the posting of ‘‘daily information for 
receipt and delivery points that are 
interconnections with interstate pipelines would be 

unnecessarily redundant and would add no 
valuable information to the Commission’s or others’ 
understanding of the supply and demand 
conditions that directly affect the U.S. wholesale 
gas markets.’’ AGA Comments at 15. 

178 TPA Comments at 25. 
179 We note that some non-interstate pipelines 

currently post data regarding pipeline use and 
availability by segment. We wish to make clear that 
the Final Rule does not preclude pipelines from 
posting such data. The Final Rule requires the 
posting of specific data by major non-interstate 
pipelines at certain points of receipt and delivery. 
A pipeline is free to post any additional data (e.g., 
additional points, postings by segment, etc.) that it 
believes would be useful to its customers or as 
required by other regulatory bodies. 

180 See, e.g., TPA Comments at 25–26. 
181 See new section 284.14(b)(1). 

182 See new section 284.14(b)(2). 
183 See new section 284.14(b)(4). 
184 See new section 284.14(b)(3). 
185 Posting NOPR at P 69. 
186 Id. at P 68. 
187 See, e.g., Chevron Pipelines Comments at 22– 

23; TIPRO Comments at 5. 
188 Copano Energy Comments at 8–9; ONEOK 

Gathering Companies Comments at 5; TPA 
Comments at 32. 

189 Dow Pipeline Comments at 2–3. 
190 Regency Comments at 11–13. 
191 NGSA Comments at 6. 
192 Enbridge Comments at 2–4; EOG Resources 

Comments at 8–10; Gas Processors Comments at 3– 
5; TPA Comments at 30–31. 

trading trends evolved. For instance, on 
July 2, 2008, Gas Daily reported on 
numerous changes involving price 
reporting and the establishment of new 
trading hubs, including El Paso South 
Mainline. El Paso South Mainline is a 
market hub that, under a market hub 
approach, could be considered as a 
market hub at which interconnected 
pipelines should post flow information. 
New pipelines would also change which 
market hubs were important to the 
overall transparency of the market.175 
The listing of specific hubs could not 
keep up with this constantly changing 
market, would require the commitment 
of significant Commission resources, 
and would result in perpetual regulatory 
uncertainty regarding posting 
obligations. Each time a market hub 
were added to the list of relevant hubs, 
a new set of pipelines would be 
required to begin posting information. 

103. An additional drawback, 
particular to NGSA’s proposed market 
hub approach, would be determining 
how far upstream of the market hub a 
non-interstate pipeline should post data. 
NGSA proposes only postings of flow 
information at the pipeline immediately 
connected to the market hub.176 This 
limitation would result in too little 
information: It would provide flow 
information only at the immediate 
interconnecting pipeline. The 
Commission, market participants, and 
observers would lose significant 
information from a supply-chain 
standpoint. 

104. The TPA market hub alternative 
would provide even less information 
and less benefit to market participants 
and observers. Because the TPA market 
hub alternative would not include 
points upstream of the market hub 
interconnection, this alternative would 
provide no information about the 
availability of transportation to the 
market hub. The Commission’s 
experience with postings by interstate 
natural gas pipelines suggests that the 
value of such posting is to understand 
the availability of supply at different 
points on a pipeline, not just the one 
point at the interconnection. Further, if 
the market hub interconnection is with 
an interstate natural gas pipeline, the 
interstate natural gas pipeline already 
posts scheduled volume information for 
that receipt point, thus rendering the 
TPA proposal redundant for many 
points.177 

105. Similarly, based upon comments 
we received in response to the Posting 
NOPR, we will not require posting of 
data by segment. As noted by TPA, 
‘‘most of the information already 
collected by intrastate pipelines relates 
to scheduled volumes at receipt and 
delivery points, rather than 
segments.’’ 178 Thus, the requirement in 
the Final Rule focuses on obtaining and 
posting information already collected by 
intrastate pipelines: we will require 
posting of scheduled volumes and 
posting by receipt and delivery points, 
rather than segments.179 

106. We also appreciate the burden 
that would be placed upon major non- 
interstate pipelines if we were to adopt 
a segment-based posting approach. 
Nearly every commenter that discussed 
segment-based posting acknowledged 
that the costs of such a methodology 
would be substantial.180 We adopt a 
receipt and delivery point-based 
approach that will capture much of the 
same data as a segment-based approach, 
but that is less burdensome to 
implement. 

E. Exemptions to the Major Non- 
Interstate Pipeline Posting Requirements 

107. In consideration of the comments 
received in response to the Posting 
NOPR, the Commission adopts three 
exemptions: for non-interstate pipelines 
upstream of a processing plant; for non- 
interstate pipelines that deliver almost 
exclusively to retail end-users; and for 
storage providers. First, a major non- 
interstate pipeline will be exempt from 
the posting requirement if it ‘‘fall[s] 
entirely upstream of a processing, 
treatment or dehydration plant.’’ 181 
This language excludes from the 
definition not only non-interstate 
pipelines located upstream of a 
processing plant but also those located 
upstream of a treatment or dehydration 
plant. Second, the Commission modifies 
the end-use exemption, excluding a 
non-interstate pipeline if it delivers 
more than 95 percent of its natural gas 

volumes directly to retail end-users.182 
To determine eligibility for the retail 
exception, a major non-interstate 
pipeline must measure volumes by 
‘‘average deliveries over the preceding 
three calendar years.’’ 183 Third, the 
Commission provides a general 
exemption for storage providers.184 

1. Non-Interstate Pipelines That Are 
Upstream of a Processing, Treatment, or 
Dehydration Plant 

a. Posting NOPR 
108. In the Posting NOPR, the 

Commission proposed that non- 
interstate pipelines located upstream of 
a processing plant would be exempt 
from the proposed regulations185 and 
requested comment on this proposal.186 

b. Comments 
109. Commenters generally support 

the exemption for pipelines upstream of 
the processing plant as price formation 
relies more on flows downstream of the 
processing plant.187 However, several 
commenters seek to clarify and, in some 
ways, expand the definition of 
processing plant. These commenters 
request that the exemption be expanded 
to exclude pipelines upstream of a 
treatment plant.188 Dow Pipeline seeks 
to include nitrogen processing in the 
definition of processing.189 Regency 
seeks to expand the exemption to 
exclude any pipeline upstream of a 
processing, treatment or dehydration 
plant used to remove liquid 
hydrocarbons or other substances from 
natural gas to meet transmission 
pipeline quality specifications.190 NGSA 
contends that a major non-interstate 
pipeline that lies upstream from another 
major non-interstate pipeline and 
delivers solely into a single non- 
interstate pipeline should be exempted 
from the posting requirement because 
its volume will be reported by the 
downstream pipeline.191 

110. Several commenters seek an 
exemption specifically for gathering 
pipelines.192 These commenters argue 
that the exemption for pipelines 
upstream of a processing plant would 
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193 ONEOK Gathering Companies Comments at 5– 
11; Crosstex Comments at 5; Enbridge Comments at 
4–6 

194 Gas Processors Comments at 3–5. 
195 Shell Comments at 18–20. 
196 Regency Comments at 8–9. 
197 Copano Energy Comments at 8–9; Encana 

Comments at 5–8; EOG Resources Comments at 10– 
11; Kinder Morgan Intrastate Comments at 21. 

198 Dow Pipeline Comments at 2–3. 
199 DCP Midstream Comments at 5. 
200 ONEOK Gathering Companies Comments at 7. 
201 Id. at 7–9. 

202 Posting NOPR at P 69. 
203 Dow Chemical Comments at 2; Dow Pipeline 

Comments at 2–3; Chevron Pipelines Comments at 
23. 

204 ONEOK Gathering Companies Comments at 
14–15; TPA Comments at 46–47; Kinder Morgan 
Intrastate Comments at 22–23. 

205 Calpine Comments at 7–8. 
206 AGA Comments at 2. 
207 Dow Chemical Comments at 2. 
208 Duke Comments at 7; see also AGA Comments 

at 11. 
209 Duke Comments at 7. 
210 Id. at 7–8; see also AGA Comments at 13. 
211 Duke Comments at 8. 

not exclude all gathering pipelines.193 
They note that the exemption for 
pipelines upstream of a processing plant 
was justified in part as a way to exempt 
gathering pipelines, but that it does not 
exempt all gathering pipelines.194 Shell 
asserts that a production and/or 
gathering line should not be considered 
a ‘‘pipeline’’ and request that the 
Commission define pipeline.195 

111. Some commenters assert that if 
gathering systems were required to post 
at all of their receipt and delivery 
points, the burden would be too great. 
For instance, Regency, which operates 
gathering systems, estimates that 
requiring posting of its gathering system 
would cost $6–10 million.196 These 
commenters request that the 
Commission exempt gathering pipelines 
by using the ‘‘primary function test.’’ 197 
Dow Pipeline argues that, if any portion 
of a major non-interstate pipeline 
located upstream of a processing plant, 
the pipeline should be excluded from 
the posting requirement.198 

112. Several commenters note that 
many gathering facilities are 
downstream of a processing plant.199 
For instance, ONEOK Gathering 
Companies maintain that the proposed 
exemption for a pipeline that lies 
upstream of a processing facility is 
insufficient to exempt gathering 
facilities because gathering facilities 
have facilities downstream of a 
processing facility. This fact, ONEOK 
Gathering Companies describe, is 
recognized in the Commission’s primary 
function test for determining a gathering 
facility in which one factor is the 
location of the processing plant.200 The 
fact that the Commission did not 
delineate for which points a pipeline 
would post makes such an exemption 
even more necessary, according to 
ONEOK Gathering Companies, as the 
burden would be too great.201 

c. Commission Determination 

113. The Commission adopts an 
exemption for major non-interstate 
pipelines that lie entirely upstream of a 
processing, treatment, or dehydration 
plant. The focus of this Final Rule is to 
make available information on flows of 

gas that may be sold in interstate natural 
gas markets. Prior to processing, 
treatment, or dehydration, natural gas is 
generally not of sufficient quality to 
serve as a fungible product to use in 
evaluating supply and demand 
fundamentals underlying the interstate 
natural gas market. We clarify that 
nitrogen processing, as suggested by 
Dow Pipeline, would be considered 
processing at a processing plant for 
purposes of this exemption. 
Additionally, as requested by TPA, the 
Commission clarifies that a pipeline 
may be upstream of a processing plant 
if it flows into another line that flows 
into a processing plant. 

114. The Commission will not 
provide a general exemption for 
gathering pipelines. The increased 
delivery threshold of 50 million MMBtu 
and the exemption for pipelines that lie 
entirely upstream of a processing, 
treatment, or dehydration plant should 
be sufficient to exclude most gathering 
pipelines. Further, these exemptions as 
written will serve as a bright-line test for 
determining whether a major non- 
interstate pipeline should post. This 
contrasts with the ‘‘primary function 
test’’ advocated by some commenters. 
Adopting an exemption based on the 
‘‘primary function test’’ would require a 
Commission determination of each 
gathering pipeline’s eligibility and 
would be burdensome for pipelines 
seeking to determine whether they must 
post information. Moreover, the 
‘‘primary function test’’ is a test adopted 
by the Commission to determine 
whether a facility would fall outside of 
the scope of our traditional NGA 
jurisdiction under section 1 of the act. 
Use of this test could further confuse the 
distinction that the Commission makes 
here between its traditional section 1 
and its new section 23 jurisdiction. 

115. We also decline to adopt an 
exemption for pipelines that lie partially 
upstream and partially downstream of a 
processing, treatment, or dehydration 
plant. Such an accommodation would 
confuse the exemption and create 
compliance difficulties. In any event, 
again, we believe that the increased 
threshold mitigates any compliance 
difficulties posed for such pipelines. 

2. Non-Interstate Pipelines That Deliver 
More Than Ninety-Five Percent of 
Volumes to Retail Customers 

a. Posting NOPR 

116. In the Posting NOPR, the 
Commission proposed that major non- 
interstate pipelines that deliver 95 
percent of their volumes to end-users 
would be exempt from the posting 

requirements and requested comment 
on this proposal.202 

b. Comments 
117. Several commenters support an 

exemption for pipelines delivering 
almost exclusively to end-users 
contending that it would not result in a 
loss of significant market 
information.203 Indeed, some 
commenters request that a proposed 
exemption be expanded to include non- 
interstate pipelines that transport 80 
percent of flows to end-users.204 Calpine 
seeks to lower the end-use threshold 
from 95 percent to 90 percent and 
asserts that such pipelines do not have 
a major impact on gas flow. Calpine 
contends that unforeseen outages of a 
large gas-consuming facility could cause 
a non-interstate pipeline to no longer be 
eligible for the exemption. Calpine 
acknowledges that this possibility is 
lessened by averaging deliveries over a 
three-year period as was proposed.205 

118. AGA proposes to exempt any 
pipeline in which flows to non-end- 
users amounted to less than 10 million 
MMBtu. AGA is concerned that without 
its additional exemption, a pipeline that 
flowed more than the delivery threshold 
of 10 million MMBtu but whose flows 
to non-end-users were more than 
500,000 MMBtu would be captured.206 
Dow Chemical requests a categorical 
exemption for non-interstate pipelines 
that are owned or operated by end-users 
and that are used to transport natural 
gas for use by such end-users.207 

119. Duke maintains that gas 
consumed by an LDC in the normal 
course of operations, such as fuel and 
lost-and-unaccounted for gas, should be 
included in the gas deemed delivered 
directly to end-users for purposes of this 
exemption.208 Duke contends that such 
gas facilitates performance by an LDC of 
its core function and is not pertinent to 
the United States wholesale market.209 
Duke also argues that deliveries by one 
LDC to another LDC should be 
considered deliveries to another end- 
user for the purposes of the 
exemption.210 Duke reasons that such 
gas has left the interstate system.211 
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212 Dow Intrastate requests clarification for its 
non-interstate pipeline that can deliver both to a 
processing plant and an end-user. It seeks to fit the 
non-interstate pipeline into one of the exemptions. 
The non-interstate pipeline delivers directly into a 
processing plant but can also deliver directly to an 
end-user. According to Dow Intrastate, in those 
circumstances, a pipeline could not qualify for the 
end-use exemption because 95 percent of the gas 
does not go to an end-user, it is delivered to the 
processing plant. It appears that the pipeline that 
Dow Intrastate describes does not lie entirely 
upstream of a processing plant. If the modified 
delivery point threshold adopted in this Final Rule 
does not address Dow Intrastate’s concern, it may 
file for a waiver of the regulations and the 
Commission will consider the matter in light of the 
facts presented. 

213 Order No. 704–A at P 40–43. 
214 Id. at P 40. 
215 AGA Comments at 2. 

216 ONEOK Gathering Companies Comments at 
14–15; TPA Comments at 46–47; Kinder Morgan 
Intrastate Comments at 22–23. 

217 Duke Comments at 7. 
218 NGSA Comments at 6. 

219 Posting NOPR at P 76–77. 
220 Calpine Comments at 12. 
221 Id. at 13. 
222 Id. 
223 Enstor Comments at 3–5; Dow Chemical 

Comments at 2. 
224 See Jefferson Island Comments at 4–6; NISKA 

Comments at 4–5; Nisource Comments at 4–5; 
Williston Basin Comments at 16; EnergySouth 
Comments at 2, 5. 

225 Nisource Comments at 5; Total Peaking 
Comments at 11. 

226 Williston Basin Comments at 17. 
227 EnergySouth Comments at 13. 
228 Enstor Comments at 6 n. 22; see also 

EnergySouth Comments at 2 and 11; Jefferson 
Continued 

c. Commission Determination 
120. With one substantial 

modification, the Commission adopts 
the exemption proposed in the Posting 
NOPR. Major non-interstate pipelines 
that flow greater than 95 percent of their 
volumes directly to retail customers 
(rather than all end-users) are exempted 
from the posting requirements.212 

121. Recently, in Order No. 704–A, 
the Commission held that data regarding 
transactions with consumers at retail 
would not significantly assist us to 
fulfill our transparency responsibilities 
under section 23 of the NGA.213 There, 
we drew a distinction between a broad 
category of end-use transactions and 
transactions that occur at retail. As we 
discussed in that order, many end-use 
transactions have substantial impact on 
wholesale energy markets.214 For these 
reasons, we will define the exemption 
in the same terms described in Order 
No. 704–A and exempt pipelines 
delivering 95 percent of their flow 
volumes under retail transactions (i.e., 
bundled transactions through an LDC at 
a state-approved tariff rate) to 
consumers. 

122. In light of the increase in the 
delivery threshold from 10 to 50 million 
MMBtu, we do not adopt the proposal 
of AGA to further expand this 
exemption. AGA proposes to exempt 
any pipeline in which flows to non-end- 
users amounted to less than 10 million 
MMBtu. AGA is concerned that without 
its additional exemption, a pipeline that 
flowed just more than the delivery 
threshold of 10 million MMBtu but 
whose flows to non-end-users were 
more than 500,000 MMBtu would be 
required to post.215 Because the 
Commission herein increases the 
delivery threshold proposed in the 
Posting NOPR, AGA’s concern is 
alleviated because such a non-interstate 
pipeline would not be required to post. 

123. Also, because of the increase in 
the delivery threshold, we will not 

lower the threshold for this exemption 
to 80 percent as requested by several 
commenters 216 or to 90 percent as 
proposed by Calpine. Lowering the 
retail delivery exemption to 80 or 90 
percent would allow some major non- 
interstate pipelines to avoid posting a 
significant amount of receipts and 
deliveries that are not made to 
consumers, which could result in the 
loss of a large amount of information 
about the interstate natural gas market. 
Further, we believe that commenters’ 
concerns largely are addressed by the 
increased delivery threshold of 50 
million MMBtu and by the requirement 
that the end-use percentages be 
determined on a three-year average. 

124. We find Calpine’s ‘‘concern[] that 
the ninety-five (95%) volume level is set 
too high to allow for unforeseen outages 
that affect large gas-consuming 
facilities’’ to be misplaced. Such outages 
could result in gas being redirected 
away from an end-user to a wholesale 
purchaser. This also could result in the 
pipeline delivering more than 5 percent 
of its flows to non-end-users therefore 
triggering the posting requirement. In 
such a circumstance, posting would be 
properly required. 

125. In response to other comments, 
we clarify that volumes transported 
from one LDC to another should not be 
deemed deliveries to retail consumers 
for purposes of the end-user 
exemption.217 The Commission will not 
exempt a non-interstate pipeline that 
delivers solely into a single non- 
interstate pipeline as suggested by 
NGSA.218 NGSA reasons that the 
downstream, non-interstate pipeline 
would post the flows at its receipt point. 
That may not be the case where the 
downstream, non-interstate pipeline 
does not meet the delivery threshold 
and is not required to post. 

126. Natural gas consumed or utilized 
for operational reasons by the posting 
pipeline (such as for fuel or lost-and- 
unaccounted for gas) is deemed to be 
gas consumed ‘‘at retail’’ for purposes of 
determining whether a pipeline fits 
within this exemption. 

3. Non-Interstate Storage Providers 

a. Posting NOPR 
127. In the Posting NOPR, the 

Commission sought further comment 
from storage providers regarding the 
effect of the proposed rule on their 
businesses. Specifically, the 
Commission asked for comment on 

whether storage providers should 
provide data in aggregate form and 
whether an individual storage facility 
loses negotiating strength when its 
customers know the supply of available 
storage capacity.219 

b. Comments 

128. Some commenters support the 
proposal.220 For example, Calpine 
supports a daily posting requirement for 
storage providers, otherwise ‘‘[t]he 
supply chain would be incomplete.’’ 221 
Calpine contends that the information 
currently available about interstate 
storage facilities is ‘‘often too delayed or 
too aggregated to provide effective daily 
flow information’’ and information 
about non-interstate storage providers is 
even less useful.222 

129. Storage providers generally 
object to the proposal, claiming, for 
example, that the proposal is anti- 
competitive in nature,223 the 
information is already available through 
other means,224 or that the daily posting 
requirements would produce distorted 
aggregate data and may yield 
inaccuracies.225 They oppose both (i) 
the posting of flow information by 
storage providers who qualify as major 
non-interstate pipelines, and; (ii) the 
posting by a non-interstate pipeline of 
flow information at a receipt or delivery 
point that serves a storage provider. 

130. In response to the Commission’s 
inquiry regarding the effect of the 
proposal on a storage provider’s 
negotiating position, commenters warn 
that revealing their actual storage 
position would cause them to lose 
negotiating strength,226 which could 
make the storage business less 
profitable, discourage continued and 
new storage services, lower storage 
supply and increase prices.227 As 
explained by Enstor: 

A rule that requires [a storage provider] to 
reveal all daily injections and withdrawals 
into and out of each of its storage facilities 
would, in effect, reveal to the world what 
[its] storage position is on each day in each 
such storage facility.228 
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Island Comments at 7–8; NISKA Comments at 
6–8; Nisource Comments at 5 and 7–8; Williston 
Basin Comments at 17; Chevron Pipelines 
Comments at 32; Enstor Reply Comments at 10. 

229 EnergySouth Comments at 2, 11–12; see also 
EnergySouth Reply Comments at 1–2. 

230 Section 23(a)(1) of the NGA; 15 U.S.C. 
717t–2(a)(1) (2000 & Supp. V 2005). 

231 See Chevron Pipelines Comments at 32; 
EnergySouth Comments at 2, 13; Nisource 
Comments at 9. 

232 Nisource Comments at 9. 
233 Total Peaking Comments at 11; National Fuel 

Supply Comments at 6; Williston Basin Reply 
Comments at 7. 

234 National Fuel Supply Comments at 6; National 
Fuel Supply Reply Comments at 5–6. 

235 See Enstor Comments at 5; Nisource 
Comments at 5; EnergySouth Comments at 10–11; 
Bentek Comments at 10; Comments of National Fuel 
Supply at 6. 

236 NiSource Comments at 5. 

237 Enstor Comments at 8. 
238 Id. at 9. 
239 PG&E Comments at 7; NISKA Comments at 7. 
240 PG&E Comments at 7. 
241 See Chevron Pipelines Comments at 29; 

Jefferson Island Comments at 10; NISKA Comments 
at 4; see also Enstor Comments at 7 (stating that the 
Commission should put all storage providers on the 
same playing field and not exempt some operators 
from posting information because it is inherently 
not fair to entities taking on the ‘‘additional 
burden’’). 

242 See PG&E Comments at 7; NISKA Comments 
at 5; Chevron Pipelines Comments at 30–31. 

243 EnergySouth Reply Comments at 3. 
244 See new section 284.14(a)(3). 

131. Similarly, EnergySouth 
comments that revealing such 
competitively-sensitive information 
about individual facilities would 
degrade storage providers’ competitive 
abilities and provide ‘‘one-sided 
information advantage’’ to storage 
purchasers.229 This result, storage 
providers allege, would run contrary to 
section 23(a)(1) of the NGA, which 
requires the Commission to facilitate 
price transparency ‘‘having due regard 
for * * * fair competition’’ among other 
goals.230 

132. Commenters also claim that the 
release of flow data from individual 
storage facilities could lead to increased 
prices.231 For instance, NiSource asserts 
that the posting of regionally specific 
storage volumes could result in 
artificially high prices, particularly 
where storage assets are operated on an 
integrated basis.232 Further, commenters 
suggest that flow information from 
storage providers would not be useful to 
market participants or the 
Commission.233 National Fuel Supply 
comments that ‘‘information about daily 
flows at each individual field has only 
operational, not commercial, 
significance, and its disclosure would 
place a burden on National Fuel Supply 
and other storage providers without 
facilitating price transparency.’’ 234 

133. Several commenters state that the 
posting for storage providers should be 
done on an aggregated basis rather than 
on a facility-by-facility basis.235 
Otherwise, NiSource reasons, market 
participants may use daily storage data 
to artificially increase natural gas prices 
when they believe demand is rising.236 
Others contend that an aggregated 
posting by storage providers should 
parallel the postings of interstate storage 
providers. According to Enstor, many 
interstate natural gas pipelines post one 
aggregated, system-wide storage 
capacity number for all of their storage 

fields, regardless of the number of 
storage facilities.237 Enstor explains that 
if the Commission deems it necessary to 
require non-interstate storage providers 
to post daily storage capacity and 
withdrawal and injection capacities, the 
Commission should require all storage 
providers to report this information by 
specific location rather than by the 
entirety of their systems.238 

134. Some commenters request 
clarification regarding possible storage 
provider postings. PG&E requests that 
the Commission clarify that by requiring 
storage providers to post ‘‘capacity’’ 
information, it would not be requiring 
storage providers to post inventory 
data.239 PG&E does not object to posting 
information concerning injections into 
and withdrawals from its storage 
facilities on an aggregated basis.240 

135. Commenters propose different 
ways to limit storage provider posting 
obligations to address the above 
concerns. They suggest that the 
Commission exempt storage providers 
providing storage service under section 
311 of the NGPA under market-based- 
rates 241 or allow storage providers to 
post such information on a confidential, 
non-public basis.242 EnergySouth 
comments that ‘‘[m]arket-based rate 
storage providers lacking market power 
should be regulated under less intrusive 
gas market transparency rules, if under 
any such rules, than pipelines providing 
transportation services.’’ 243 

c. Commission Determination 
136. In response to the comments 

received, the Commission will exempt 
non-interstate storage providers from 
the requirement to post information on 
the Internet.244 As discussed above, the 
Commission and other market observers 
would benefit substantially by increased 
transparency regarding the flow of 
natural gas on major non-interstate 
pipelines. We agree, however, with 
certain commenters that the 
Commission’s transparency goals may 
not be substantially enhanced by a 
requirement that non-interstate storage 
providers separately post flow 

information. The Commission here does 
not require the posting of information 
regarding natural gas storage inventories 
for the same reason that it does not seek 
production information. The focus of 
the Final Rule is on the flow, not strictly 
the supply, of natural gas within the 
United States. 

137. Regarding flows into and out of 
non-interstate storage providers, we 
determine that relevant information is 
already captured by the requirements 
imposed on non-interstate pipelines in 
the promulgated regulations. That is, a 
major non-interstate pipeline with a 
receipt or delivery point at a connection 
with a storage provider is required to 
post scheduled flow data if the point 
has a design capacity greater than 
15,000 MMBtu per day. We believe that 
this posting will be sufficient to capture 
relevant flow information into and out 
of storage facilities. Further, as major 
non-interstate pipelines are already 
required by this Final Rule to post data 
for such points, requiring similar 
postings by storage providers would be 
duplicative and unduly burdensome. 

138. We disagree with the concerns 
raised by certain non-interstate storage 
provider commenters regarding 
competitive issues related to the posting 
of flow data. First, the Final Rule does 
not require storage providers to post any 
information. Rather, the information 
relating to flows into and out of storage 
facilities that the Commission requires 
to be posted is in the control of 
interconnected non-interstate pipelines. 
Second, the Commission is not 
requiring the posting of inventory or 
storage capacity data. Under these 
circumstances, we do not believe that 
the postings required in this Final Rule 
would have any deleterious effect on 
competition. 

4. Other Exemptions and Safe Harbor 

a. Posting NOPR 

139. While the Posting NOPR did not 
specifically suggest additional 
exemptions from the proposed posting 
requirements, it solicited comments 
from interested entities regarding all 
aspects of the rule. 

b. Comments 

140. Cranberry Pipeline requests an 
exemption for intrastate pipelines, such 
as itself, with a relatively small Web- 
like configuration rather than a long-line 
system. Furthermore, Cranberry 
Pipeline requests an exemption for 
intrastate pipelines that operate in 
concentrated and transparent markets 
(such as Appalachia) in which supply 
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245 Cranberry Pipeline Comments at 5–7. 
246 Freeport Comments at 1. 
247 Id. at 4. 
248 SEMCO Comments at 4–5. 
249 Marathon Comments at 2–8. 
250 AGA Comments at 18; Atmos Comments at 13; 

Copano Energy Comments at 12. 
251 TPA Comments at 33; Crosstex Comments at 

33. 
252 ONEOK Gathering Comments at 18. 
253 Id. 
254 Royalty Owners Comments at 2. 
255 AGA Comments at 6; Louisville Gas and 

Electric Co. Comments at 3–4. 

256 PSCo Comments at 3–4; see also AGA 
Comments at 6–7. 

257 Cranberry Pipeline describes these types of 
entities as intrastate pipelines that operate in 
concentrated and transparent markets (such as 
Appalachia) in which supply and demand 
information is readily available. Cranberry Pipeline 
Comments at 5–7. 

258 Price Discovery in Natural Gas and Electric 
Markets; Policy Statement on Natural Gas and 
Electric Price Indices, 104 FERC ¶ 61,121 (2003), 
clarified, 109 FERC ¶ 61,184 (2004). 

259 Recently, in Order No. 704–A, the 
Commission declined to adopt a perpetual safe 
harbor for the annual reporting requirement for 
Form No. 552. FERC Stats. & Regs. ¶ 31,275 at P 69. 
While we did adopt a one-year safe harbor for 2009 
filings of Form No. 552, we decline to do so here. 
As discussed below, interstate pipelines will be 
required to comply with the promulgated posting 
requirements within 60 days of the publication of 
this Final Rule in the Federal Register. Major non- 
interstate pipelines must comply within 150 days 
of publication. We are confident that pipelines 
subject to this Final Rule will be able to comply 
with the new regulations in a timely manner. 

and demand information is readily 
available.245 

141. Freeport requests that the 
Commission clarify that the definition 
of ‘‘major non-interstate pipeline’’ does 
not include facilities authorized 
pursuant to section 3 of the NGA that 
do not render stand-alone transportation 
service.246 Freeport asserts that because 
its sendout pipeline is more akin to a 
production facility than to a ‘‘major 
non-interstate pipeline,’’ it should not 
be subject to a posting requirement.247 

142. SEMCO urges the Commission to 
exempt major non-interstate pipelines 
that sell and transport natural gas in the 
Alaska natural gas market because there 
are no market hubs in Alaska.248 For its 
part, Marathon contends that the 
Commission does not have jurisdiction 
over Alaskan pipelines and explains 
that natural gas pipeline activities in 
Alaska do not impact interstate 
commerce.249 

143. Several commenters advocate for 
a safe harbor provision for good faith 
compliance.250 TPA argues in favor of a 
safe harbor provision.251 ONEOK 
Gathering advocates for ‘‘safe harbor’’ 
provisions to ensure upstream pipelines 
are not unfairly punished if posted 
capacities are based on reasonable 
assumptions about downstream 
pressures that differ from actual 
pressures.252 OGT explains that capacity 
on upstream pipelines varies due to the 
pressures of downstream pipelines.253 

144. In contrast, Royalty Owners state 
that any Final Rule should not contain 
a safe harbor contending that the 
Commission should be able to 
accommodate the few instances of 
honest mistakes—‘‘Penalties are in place 
for a reason.’’ 254 

145. AGA requests that distribution 
companies with Commission-approved 
service area determinations under 
section 7(f) of the NGA be excluded 
from the Final Rule, as such companies 
are considered ‘‘natural gas companies’’ 
under section (2)(6) of the NGA.255 

146. Several commenters contend that 
the Commission should clarify that 
Hinshaw pipelines are not subject to the 
posting requirements for major, non- 

interstate pipelines. As explained by 
PSCo, a Hinshaw pipeline should not 
fall within the definition of ‘‘major, non- 
interstate pipeline’’ under the proposed 
regulation.256 PSCo also contends that 
flow information from a Hinshaw 
pipeline would not be useful in meeting 
the Commission’s goals for the pipeline 
posting requirements. 

c. Commission Determination 
147. The Commission will not 

provide a separate exemption for 
pipelines in ‘‘concentrated and 
transparent markets’’ as requested by 
Cranberry Pipeline.257 The increase in 
the threshold for the definition of major 
non-interstate pipelines should 
accommodate Cranberry Pipeline’s 
request for an exemption for ‘‘smaller’’ 
pipelines. It would be extremely 
difficult to create a test for what is a 
‘‘concentrated and transparent’’ market. 
Such a test would create an undue 
burden on a pipeline and an 
unnecessary administrative burden on 
the Commission. 

148. Likewise, we decline to provide 
a separate exemption for sendout 
pipelines covered under section 3 of the 
NGA as requested by Freeport LNG. The 
flow information from such pipelines, if 
they were to meet the 50 million 
MMBtu delivery threshold, would 
provide valuable information to market 
participants, market observers and the 
Commission. Peak sendout at liquefied 
natural gas facilities may represent 
material volumes of natural gas within 
a region or trading location and, 
therefore, may significantly explain 
changes in prices. 

149. Similar reasoning applies to our 
decision not to categorically exclude 
Hinshaw pipelines or LDCs operating 
under a section 7(f) service area 
determination from the posting 
requirements in this Final Rule. 
Hinshaw pipelines and entities that 
serve an interstate service area under 
NGA section 7(f) that meet or exceed the 
50 million MMBtu delivery threshold 
are sizeable entities and flows on these 
pipelines may have substantial effect on 
the natural gas market, especially 
regionally. 

150. However, we will not impose the 
requirements of the Final Rule on non- 
interstate pipelines in Alaska. At this 
time, such pipelines do not have a 
sufficiently significant impact on the 

interstate natural gas market so as to 
warrant their inclusion in the Final 
Rule. 

151. The Commission will not adopt 
a ‘‘safe harbor’’ for posting. The 
Commission articulated a safe harbor in 
the Policy Statement on Price 
Indices,258 which grants a data provider 
that adopts certain reporting standards a 
rebuttable presumption that data 
submitted to index developers is 
accurate, timely, and submitted in good 
faith. However, a similar perpetual safe 
harbor is not warranted regarding the 
posting requirements set forth in this 
Final Rule. The Policy Statement on 
Price Indices sets forth standards that 
data providers could choose to adopt 
should they voluntarily elect to provide 
data to price index developers. One goal 
of the Policy Statement on Price Indices 
was to ‘‘encourage [industry 
participants] voluntarily to report 
energy transactions to providers or price 
indices.’’ The safe harbor that we 
adopted in the Policy Statement on 
Price Indices was a direct extension of 
this policy goal. 

152. The posting requirements set 
forth in this Final Rule are mandatory 
posting requirements adopted consistent 
with the directives of EPAct 2005, not 
the voluntary reporting of price data to 
an index developer. There is no policy 
need to provide an incentive for posting 
the information required in this Final 
Rule similar to the encouragement to 
reporting price data to index developers. 
Other mandatory requirements, such as 
the filing of FERC Form No. 2, do not 
include such a safe harbor. For this 
reason, we are not persuaded that a 
perpetual safe harbor is warranted.259 

F. Posting of No-Notice Service 
Information by Interstate Pipelines 

1. Posting NOPR 

153. The Posting NOPR proposed to 
require interstate natural gas pipelines 
to post actual flow information within 
24 hours of the close of the gas day on 

VerDate Aug<31>2005 20:57 Dec 01, 2008 Jkt 217001 PO 00000 Frm 00021 Fmt 4701 Sfmt 4700 E:\FR\FM\02DER3.SGM 02DER3rw
ilk

in
s 

on
 P

R
O

D
1P

C
63

 w
ith

 R
U

LE
S

3



73514 Federal Register / Vol. 73, No. 232 / Tuesday, December 2, 2008 / Rules and Regulations 

260 Posting NOPR at P 4. 
261 Id. at P 41. 
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281 Kinder Morgan Interstate Comments at 9. 
282 Id. 
283 Chevron Pipelines Comments at 13–14. 
284 See 18 CFR 284.7(a)(4) (requiring pipelines to 

provide no-notice service). 
285 Total Peaking, Venice Gathering, and DCP 

Midstream sought in this proceeding to exempt 
specific interstate natural gas pipelines from the 
existing posting requirement. We believe the 
current posting requirements on interstate pipelines 
should not be reduced at this time and do not adopt 
any exemptions to that requirement. As always, 
interstate pipelines may request a waiver from the 
requirements. 

286 See Order No. 636–A at p. 30,574. 

which it flowed.260 This proposed 
requirement, the Commission stated, 
would disseminate information about 
no-notice service for interstate 
pipelines.261 The Commission observed 
that posting of actual flow information 
could fill the gap between scheduled 
and actual flows and allow market 
observers to ascribe price behavior with 
physical changes in flows, particularly 
in the northern tier of the country where 
no-notice service is more prevalent.262 
The Posting NOPR also observed that 
posting of actual flow information could 
reduce the opportunities for market 
participants to exploit non-public flow 
information.263 We sought comments 
about implementation of the 
requirement to post actual flows on 
interstate natural gas pipelines in order 
to better understand the costs and 
benefits of such posting.264 

2. Comments 
154. Several commenters oppose the 

requirement that interstate pipelines 
post actual flow information as too 
burdensome in relation to the minimal 
information that would be gleaned. For 
example, INGAA contends that 
information regarding actual flows does 
not further market transparency because 
they do not reflect ongoing market 
dynamics; rather they trace to 
transactions that have already been 
completed.265 Further, according to 
INGAA, actual flows are independent of 
the contract paths that INGAA asserts 
define market transactions.266 Several 
commenters contend, without 
specificity, that the posting of actual 
flows will be costly.267 

155. Several commenters argue that 
the current posting of scheduled volume 
information provides sufficient 
transparency and there is no evidence 
that the posting of actual flows would 
increase transparency.268 Spectra states 
that scheduled volumes postings 
contain better and more timely data for 
the market than actual flow postings 
would contain.269 Spectra also points 
out that the market currently uses 
scheduled volume data to make 
decisions, and there is no evidence that 
the market is currently functioning in 

any way other than efficiently.270 
National Fuel Supply states that no- 
notice volumes are not important to 
understanding the market and ‘‘the 
Commission should not be concerned 
that information about no-notice 
volumes could be exploited in a 
manipulative or discriminatory 
manner.’’ 271 Similarly, Kinder Morgan 
Interstate maintains that the 
Commission offers no support that the 
posting of no-notice activity would 
prevent misconduct.272 

156. Several commenters argue that 
the posting of actual flow information 
could confuse market participants due, 
for instance, to timing differences 
between when the original imbalances 
occur and when they are cleared.273 
Commenters object to including actual 
flow information because it would 
include operational flows, such as flows 
reflecting maintenance activities, line 
pack management, blending and 
balancing, which are not relevant to the 
price formation process.274 Kinder 
Morgan Interstate contends that no- 
notice activity is not useful in 
establishing future prices and does not 
reflect current market conditions; thus, 
it would not enhance price 
transparency.275 

157. On the other hand, some 
commenters support the posting of 
actual flow information by interstate 
pipelines. Calpine asserts that actual 
daily flow information would allow an 
assessment of how accurately scheduled 
volumes reflect the actual volumes 
associated with activities in the real- 
time market, which ‘‘is especially 
critical in times of constraints caused by 
unplanned events or outages.’’ 276 APGA 
supports posting of actual flow volume 
as it would provide market observers an 
important ‘‘missing piece of the puzzle’’ 
to understand what is transpiring in the 
market, both operationally and as to 
supply and demand fundamentals.277 
The New York PSC supports obtaining 
actual flows from not just interstate 
pipelines, but also intrastate pipelines, 
as the data would provide market 
participants with increased 
understanding of daily trends in natural 
gas markets, including regional 
conditions and pipeline capacity 
available to resolve regional supply/ 
demand imbalances, especially during 

peak demand or emergency 
conditions.278 

158. Bentek’s comments suggest that 
the posting of actual volumes is one 
option to obtain data to ensure that no- 
notice service is transparent on 
interstate pipelines, but, alternatively, 
proposed that market observers rely on 
publication of no-notice volumes.279 

159. Several commenters respond 
specifically to the Posting NOPR’s 
inquiry as to whether no-notice activity 
is reflected in trading activity or storage 
activity. Chevron Pipelines responds 
that the only no-notice activity that 
would equate to trading activity is 
storage injections.280 Kinder Morgan 
Interstate contends that no-notice 
activity on their pipelines generally 
reflect storage withdrawals because the 
trading activity associated with storage 
withdrawals would have already 
occurred when the gas was purchased 
and injected into storage.281 Williston 
Basin states that on its system no-notice 
volumes are exclusively associated with 
storage activity.282 Chevron Pipelines 
describe no-notice service as commonly 
associated with two types of 
transactions: Storage injections/ 
withdrawals and imbalance 
management, including balancing under 
Operating Balancing Agreements.283 

3. Commission Determination 

160. While the Commission will not 
require interstate natural gas pipelines 
to post information regarding all actual 
flows, this Final Rule requires interstate 
natural gas pipelines to post the 
volumes of no-notice service flows 284 at 
each receipt and delivery point before 
11:30 a.m. central clock time (the timely 
cycle under NAESB Nomination 
Standard 1.32) three days after the day 
of gas flow.285 

161. The Commission requires an 
interstate pipeline to provide no-notice 
service if such service was provided as 
of the effective date of Order No. 636.286 
Accordingly, firm shippers that receive 
no-notice service can receive delivery of 
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288 Section 23(a)(2) of the NGA; 15 U.S.C. 717t– 
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289 Kinder Morgan Intrastate at 8. 
290 5 CFR 1320.11. 
291 The OMB regulations cover both the collection 

of information and the posting of information. 5 
CFR 1320.3(c). Thus, the proposal to post 
information would create an information collection 
burden. 

292 44 U.S.C. 3507(d). 

gas on demand up to their firm 
entitlements on a daily basis without 
incurring daily balancing and 
scheduling penalties. No-notice service 
is usually used by shippers when gas 
load is much higher than has been 
nominated and scheduled the previous 
day (due, perhaps, to unanticipated cold 
or hot temperatures). However, while 
Order No. 636 and its progeny 
mandated the adoption of no-notice 
service, the Commission has previously 
not required Internet posting of no- 
notice volumes. 

162. The absence of reporting of no- 
notice service means that the market 
cannot see large and unexpected 
increases in gas demand and therefore 
cannot understand price formation 
during such occasions. Information on 
no-notice volumes is valuable even 
posted after the no-notice gas flows 
because it allows market participants 
and other market observers to 
understand the historical patterns of 
flows and will enable them to better 
predict future no-notice flows. 
Requiring interstate pipelines to post 
no-notice volumes will meet the goals of 
the Commission with less of a burden 
on interstate natural gas pipelines than 
full posting of actual flows. 

163. The posting of no-notice service 
will be of particular importance in the 
northern tier of the country during 
extreme weather conditions. As we 
pointed out in the Posting NOPR, the 
gap between scheduled and actual flows 
occurs most commonly in this region of 
the country where a pipeline serves a 
local distribution company with 
significant space heating demand. In 
such circumstances, market observers 
find it more difficult to ascribe price 
behavior to physical changes in flows. 
Further, as observed by NGSA, ‘‘[o]n 
heating season peak days or days with 
wide intra-day weather swings, no- 
notice volumes can be significant; 
therefore, scheduled volumes are not a 
proxy for physical flow and, thus, do 
not necessarily provide an accurate 
picture of underlying market 
fundamentals.’’ 287 

164. The Commission has received 
many hotline and other informal calls 
from shippers with complaints about 
available service on interstate pipelines. 
Often, callers indicate confusion 
regarding discrepancies in pipeline 
postings of scheduled volumes that 
indicate that capacity should be 
available and a pipeline’s refusal to 
provide same-day service on the 
grounds that there is no capacity 
available. This lack of available capacity 
is very often due to the use of no-notice 

service. Posting information about no- 
notice service, even after the fact, will 
make availability on interstate natural 
gas pipelines more transparent, 
consistent with section 23 of the 
NGA.288 

165. Public posting of no-notice 
service information could also prevent 
other forms of misconduct with direct 
effects on natural gas in interstate 
commerce. The lack of public flow 
information could provide the 
opportunity for parties to engage in 
manipulative or unduly discriminatory 
behavior. By making major non- 
interstate pipeline flow information 
public, such transparency could 
discourage market participants from 
engaging in such activities. Therefore, 
we disagree with commenters that 
suggest that transparency will not be 
enhanced via the posting of no-notice 
flows. 

166. We believe this requirement to 
post no-notice service information 
would not be unduly burdensome for 
interstate pipelines. An interstate 
natural gas pipeline should already have 
information on the no-notice service it 
provides. Additionally, pipelines 
already have the existing information 
technology (i.e., Internet Web sites) for 
posting such information. We further 
reduce the posting burden for posting 
no-notice service by requiring such 
posts to occur within seventy-two hours 
after the applicable gas day. This 
compares to a twenty-four hour 
deadline as originally suggested in the 
Posting NOPR. 

VI. Effective Date of the Final Rule and 
Compliance Deadlines 

167. The Final Rule will become 
effective 30 days following publication 
in the Federal Register. Interstate 
pipelines subject to these new posting 
requirements must comply with the 
regulations promulgated herein no later 
than 60 days following such 
publication. Interstate pipelines already 
have Internet Web sites in place and 
likely have ready means in-place to 
capture data necessary to post 
information regarding no-notice service. 
Under these circumstances, we believe 
that a 60-day deadline is sufficient time 
for all interstate pipelines to comply 
with the regulations. 

168. While some major non-interstate 
pipelines have Web sites and data 
collection abilities similar to interstate 
pipelines, others may need additional 
time to put procedures in place to 
comply with the instant posting 
requirements. Therefore, we will give 

major non-interstate pipelines 150 days 
following publication of this Final Rule 
to come into compliance with the new 
regulations. This time will allow them 
sufficient time to update their 
information technology systems and 
establish an Internet Web site for the 
postings. This time frame for 
compliance will allow them to complete 
the current heating season without the 
need to implement new posting 
procedures while ensuring that new 
postings are available prior to the next 
heating season. While one commenter, 
Kinder Morgan Intrastate, estimated it 
would take one year ‘‘to complete the 
necessary IT upgrades and data 
reorganization,’’ 289 that estimate 
assumed a requirement for obtaining 
and posting both actual flows and 
scheduled volumes on both mainline 
segments and on receipt and delivery 
points. As the regulations promulgated 
here do not require obtaining and 
posting actual flows or obtaining 
scheduled volumes from segments, 
Kinder Morgan Intrastate’s estimate is 
excessive. 

VII. Information Collection Statement 
169. The Office of Management and 

Budget (OMB) regulations require it to 
approve certain reporting and 
recordkeeping (information collection) 
requirements imposed by an agency.290 
In this Final Rule, the Commission will 
set forth two requirements for the 
posting or collection of information, one 
for interstate and one for major non- 
interstate pipelines.291 The Commission 
has submitted notification of these 
proposed information collection 
requirements to OMB for its review and 
approval under section 3507(d) of the 
Paperwork Reduction Act of 1995.292 

170. The requirement for interstate 
natural gas pipelines to post information 
about no-notice service, would impose 
an additional information collection 
burden on interstate natural gas 
pipelines. The other requirement for 
major non-interstate pipelines to post 
scheduled volume information would 
impose an additional information 
collection burden on major non- 
interstate pipelines. Interstate and major 
non-interstate pipelines already collect 
this information, but do not necessarily 
post it. Certain non-interstate pipelines 
have asserted in comments on the 
Posting NOPR that costs would be quite 
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293 See 5 CFR 1320.3(b)(2) (‘‘The time, effort, and 
financial resources necessary to comply with a 
collection of information that would be incurred by 
persons in the normal course of their activities (e.g., 
in compiling and maintaining business records) 
will be excluded from the ‘‘burden’’ if the agency 

demonstrates that the reporting, recordkeeping, or 
disclosure activities needed to comply are usual 
and customary.’’). 

294 Regulations Implementing the National 
Environmental Policy Act of 1969, Order No. 486, 

52 FR 47897 (Dec. 17, 1987), FERC Stats. & Regs., 
Regulations Preambles 1986–1990 ¶ 30,783 (1987). 

295 18 CFR 380.4(a)(5) and (a)(27). 
296 5 U.S.C. 601–612. 

high if additional equipment were 
needed to meet quick posting deadlines. 
However, given that this information is 
used in their business, the Commission 
still believes that the burden that would 
be imposed by this proposed 
requirement is largely for the collection 
and posting of this information in the 
required format.293 Further, certain non- 
interstate pipelines provide burden 
estimates based on posting for all 
receipt and delivery points and by 
mainline segment and based on 
measuring and posting actual flow 
information. These estimates are too 
high because, as explained in this 
preamble, the Commission will not 

require posting at mainline segments 
and does not require posting at all 
receipt and delivery points, rather it 
will require posting at each receipt and 
delivery point that has a design capacity 
greater than 15,000 MMBtu/day. 
Finally, the Commission has reduced 
the number of non-interstate pipelines 
that will be required to post by raising 
the delivery threshold used to define a 
major non-interstate pipeline from 10 
million MMBtu per year to 50 million 
MMBtu per year in deliveries. For 
interstate natural gas pipelines, the 
Commission reduced the burden by not 
requiring the posting of actual flow 
information; instead, the Commission 

will require that interstate natural gas 
pipelines post information on no-notice 
transportation. Elsewhere in this 
preamble, the Commission has further 
addressed comments regarding the 
burden of the requirements. 

171. OMB regulations require OMB to 
approve certain information collection 
requirements imposed by agency rule. 
The Commission submitted notification 
of this rule to OMB. 

Public Reporting Burden 

The start-up and annual burden 
estimates for complying with this Final 
Rule are as follows: 

Data collection Number of 
respondents 

Number of 
daily postings 

per 
respondent 

Estimated an-
nual burden 
hours per 

respondent 

Total annual 
hours for all 
respondents 

Estimated 
start-up 

burden per 
respondent 

Part 284 FERC–551.
Major Non-Interstate Pipeline Postings ............................... 80 2 365 29,200 40 
Additional Interstate Natural Gas Pipeline Postings ............ 101 1 183 18,433 8 

Total .............................................................................. 181 ........................ ........................ 47,633 ........................

The total annual hours for collection 
(including recordkeeping) for all 

respondents is estimated to be 47,633 
hours. 

Information Posting Costs: The 
average annualized cost for each 

respondent is projected to be the 
following (savings in parenthesis): 

Annualized 
capital/startup 

costs 
(10 year 

amortization) 

Annual costs Annualized 
costs total 

FERC–551.
Major Non-Interstate Pipeline Postings ....................................................................................... $142 $30,000 $30,142 
Additional Interstate Natural Gas Pipeline Postings ................................................................... 0 5,000 5,000 

Title: FERC–551. 
Action: Proposed Information Posting 

and Information Filing. 
OMB Control No.: 1902–0243. 
Respondents: Business or other for 

profit. 
Frequency of Responses: Daily posting 

requirements. 
Necessity of the Information: The 

daily posting of additional information 
by interstate and major non-interstate 
pipelines is necessary to provide 
information regarding the price and 
availability of natural gas to market 
participants, state commissions, the 
Commission and the public. The posting 
would contribute to market 
transparency by aiding the 
understanding of the volumetric/ 

availability drivers behind price 
movements; it would provide a better 
picture of disruptions in natural gas 
flows in the case of disturbances to the 
pipeline system; and it would allow the 
monitoring of potentially manipulative 
or unduly discriminatory activity. 

Internal Review: The Commission has 
reviewed the requirements pertaining to 
natural gas pipelines and determined 
they are necessary to provide price and 
availability information regarding the 
sale of natural gas in interstate markets. 

VIII. Environmental Analysis 
172. The Commission is required to 

prepare an Environmental Assessment 
or an Environmental Impact Statement 
for any action that may have a 

significant adverse effect on the human 
environment.294 The actions taken here 
fall within categorical exclusions in the 
Commission’s regulations for 
information gathering, analysis, and 
dissemination, and for sales, exchange, 
and transportation of natural gas that 
require no construction of facilities.295 
Therefore, an environmental assessment 
is unnecessary and has not been 
prepared in this rulemaking. 

IX. Regulatory Flexibility Act 
173. The Regulatory Flexibility Act of 

1980 (RFA) 296 generally requires a 
description and analysis of final rules 
that will have significant economic 
impact on a substantial number of small 
entities. The RFA requires consideration 
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297 This industry comprises establishments 
primarily engaged in the pipeline transportation of 
natural gas from processing plants to local 
distribution systems. 2002 North American Industry 

Classification System (NAICS) Definitions, http:// 
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298 See U.S. Small Business Administration, 
Table of Small Business Size Standards, http:// 

www.sba.gov/idc/groups/public/documents/ 
sba_homepage/serv_sstd_tablepdf.pdf (effective 
July 31, 2006). 

of regulatory alternatives that 
accomplish the stated objectives of a 
proposed rule and that minimize any 
significant economic impact on such 
entities. The RFA does not, however, 
mandate any particular outcome in a 
rulemaking. At a minimum, agencies are 
to consider the following alternatives: 
Establishment of different compliance 
or reporting requirements for small 
entities or timetables that take into 
account the resources available to small 
entities; clarification, consolidation, or 
simplification of compliance and 
reporting requirements for small 
entities; use of performance rather than 
design standards; and exemption for 
certain or all small entities from 
coverage of the rule, in whole or in part. 
The proposal to require daily postings 
by interstate and non-interstate 
pipelines will not impact small entities. 
Natural gas pipelines are classified 
under NAICS code, 486210, Pipeline 
Transportation of Natural Gas.297 A 
natural gas pipeline is considered a 
small entity for the purposes of the 
Regulatory Flexibility Act if its average 
annual receipts are less than $6.5 
million.298 The Commission does not 
believe that any pipeline that would be 
required to post under the proposal in 
this NOPR has receipts less than $6.5 
million. Thus, the daily posting 
proposal will not impact small entities. 
In this Final Rule, the Commission will 
reduce the number of major non- 
interstate pipelines that will be subject 
to the posting requirements by reducing 
the delivery threshold from 10 million 
MMBtu/year to 50 million MMBtu/year. 
Further, the Commission as explained 
above considered alternatives for 
obtaining and disseminating daily the 
information on scheduled volumes. 

X. Document Availability 

174. In addition to publishing the full 
text of this document in the Federal 
Register, the Commission will provide 
all interested persons an opportunity to 
view and/or print the contents of this 
document via the Internet through 
FERC’s Home Page (http://www.ferc.gov) 
and in FERC’s Public Reference Room 
during normal business hours (8:30 a.m. 
to 5 p.m. Eastern time) at 888 First 
Street, NE., Room 2A, Washington DC 
20426. 

175. From FERC’s Home Page on the 
Internet, this information is available on 
eLibrary. The full text of this document 
is available on eLibrary in PDF and 
Microsoft Word format for viewing, 

printing, and/or downloading. To access 
this document in eLibrary, type the 
docket number excluding the last three 
digits of this document in the docket 
number field. 

176. User assistance is available for 
eLibrary and the FERC’s Web site during 
normal business hours from FERC 
Online Support at 202–502–6652 (toll 
free at 1–866–208–3676) or e-mail at 
ferconlinesupport@ferc.gov, or the 
Public Reference Room at (202) 502– 
8371, TTY (202) 502–8659. E-mail the 
Public Reference Room at 
public.referenceroom@ferc.gov. 

XI. Effective Date and Congressional 
Notification 

177. These regulations are effective 
January 2, 2009. The Commission will 
determine, with the concurrence of the 
Administrator of the Office of 
Information and Regulatory Affairs of 
OMB, that this rule [is or is not] a 
‘‘major rule’’ as defined in section 351 
of the Small Business Regulatory 
Enforcement Fairness Act of 1996. 

List of Subjects in 18 CFR Part 284 

Continental shelf; Incorporation by 
reference; Natural gas; Reporting and 
recordkeeping requirements. 

By the Commission. 
Kimberly D. Bose, 
Secretary. 

■ In consideration of the foregoing, the 
Commission amends Part 284, Chapter I, 
Title 18, Code of Federal Regulations, as 
follows. 

PART 284—CERTAIN SALES AND 
TRANSPORTATION OF NATURAL GAS 
UNDER THE NATURAL GAS POLICY 
OF 1978 AND RELATED AUTHORITIES 

■ 1. The authority citation for part 284 
continues to read as follows: 

Authority: 15 U.S.C. 717–717w, 3301– 
3432; 42 U.S.C. 7101–7352; 43 U.S.C. 1331– 
1356. 

■ 2. In § 284.1, paragraph (d) is added to 
read as follows: 

§ 284.1 Definitions. 

* * * * * 
(d) Major non-interstate pipeline 

means a pipeline that: 
(1) Is not a ‘‘natural gas company’’ 

under section 1 of the Natural Gas Act; 
and 

(2) Delivers annually more than fifty 
(50) million MMBtu (million British 
thermal units) of natural gas measured 

in average deliveries for the previous 
three calendar years. 
■ 3. In § 284.13(d), revise the heading 
and add two sentences to the end of 
paragraph (d)(1) to read as follows: 

§ 284.13 Reporting requirements for 
interstate pipelines. 

* * * * * 
(d) Capacity and flow information. (1) 

An interstate pipeline must also provide 
information about the volumes of no- 
notice transportation provided pursuant 
to § 284.7(a)(4). This information must 
be posted at each receipt and delivery 
point before 11:30 a.m. central clock 
time three days after the day of gas flow. 
* * * * * 
■ 4. Section 284.14 is added to read as 
follows: 

§ 284.14. Posting requirements of major 
non-interstate pipelines. 

(a) Daily posting requirement. A major 
non-interstate pipeline must provide on 
a daily basis on an Internet Web site and 
in downloadable file formats equal and 
timely access to information relevant to 
the design capacity of each receipt or 
delivery point that has a design capacity 
equal to or greater than 15,000 MMBtu/ 
day and the amount scheduled at each 
such point whenever capacity is 
scheduled. For each such point on its 
system, a major non-interstate pipeline 
must provide the following information: 
Transportation Service Provider Name, 
Posting Date, Posting Time, Nomination 
Cycle, Location Name, Additional 
Location Information if Needed to 
Distinguish Between Points, Location 
Purpose Description (Receipt, Delivery, 
or Bilateral), Design Capacity, 
Scheduled Volume, Available Capacity, 
and Measurement Unit (Dth, MMBtu, or 
MCf). The information in this 
subsection must remain posted for a 
period of one year. 

(b) Exemptions to daily posting 
requirement. The following categories of 
major non-interstate pipelines are 
exempt from the posting requirement of 
§ 284.14(a): 

(1) Those that fall entirely upstream of 
a processing, treatment, or dehydration 
plant; 

(2) Those that deliver more than 95 
percent of the natural gas volumes they 
flow directly to retail end-users as 
measured by average deliveries over the 
preceding three calendar years; and, 

(3) Storage providers. 
Note: This Appendix will not appear in the 

Code of Federal Regulations. 
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Appendix A: List of Commenters and 
Abbreviations 

Commenter Abbreviation 

1. Alliance Pipeline L.P .......................................................................................................................... Alliance 
2. American Gas Association ................................................................................................................ AGA 
3. American Public Gas Association ..................................................................................................... APGA 
4. Atmos Pipeline—Texas ..................................................................................................................... Atmos 
5. Bear Paw Energy LLC and Oneok Field Services Company LLC ................................................... ONEOK Gathering Companies 
6. BENTEK Energy, LLC ....................................................................................................................... Bentek 
7. Bridgeline Holdings, L.P., Chevron Midstream Pipeline LLC, Chevron Keystone Gas Storage, 

LLC, Sabine Pipe Line LLC, and Chandeleur Pipe Line Company.
Chevron Pipelines or CVX Pipelines 

8. Calpine Corporation ........................................................................................................................... Calpine 
9. Copano Energy, LLC ......................................................................................................................... Copano Energy 
10. Cranberry Pipeline Corporation ....................................................................................................... Cranberry Pipeline 
11. Crosstex Energy Services, LP ......................................................................................................... Crosstex 
12. DCP Midstream, LLC ....................................................................................................................... DCP Midstream 
13. Dow Chemical Company ................................................................................................................. Dow Chemical 
14. Dow Interstate Gas Company ......................................................................................................... Dow Interstate 
15. Dow Pipeline Company ................................................................................................................... Dow Pipeline 
16. EnergySouth, Inc ............................................................................................................................. EnergySouth 
17. Duke Energy Corporation ................................................................................................................ Duke 
18. Enbridge Energy Company, Inc ...................................................................................................... Enbridge 
19. Encana Oil & Gas (USA) Inc ........................................................................................................... Encana 
20. Enstor Operating Company, LLC .................................................................................................... Enstor 
21. EOG Resources, Inc., Pecan Pipeline Company, and Pecan Pipeline (North Dakota), Inc .......... EOG Resources 
22. Gas Processors Association ............................................................................................................ Gas Processors 
23. Freeport LNG Development, L.P ..................................................................................................... Freeport 
24. Independent Petroleum Association of America ............................................................................. IPAA 
25. Interstate Natural Gas Association of America ............................................................................... INGAA 
26. Jefferson Island Storage & Hub, LLC ............................................................................................. Jefferson 
27. Kinder Morgan Interstate Pipelines ................................................................................................. Kinder Morgan Interstate 
28. Kinder Morgan Texas Intrastate Pipeline Group ............................................................................. Kinder Morgan Intrastate 
29. LaGrange Acquisition L.P ................................................................................................................ LaGrange 
30. Liberty Gas Storage, LLC ................................................................................................................ Liberty Gas Storage 
31. Louisville Gas and Electric Company .............................................................................................. Louisville Gas and Electric 
32. Marathon Oil Company .................................................................................................................... Marathon 
33. National Association of Royalty Owners ......................................................................................... Royalty Owners 
34. National Fuel Gas Distribution Corporation ..................................................................................... National Fuel Distribution 
35. National Fuel Gas Supply Corporation ............................................................................................ National Fuel Supply 
36. Natural Gas Supply Association ...................................................................................................... NGSA 
37. New York Public Service Commission ............................................................................................ New York PSC 
38. NISKA Gas Storage LLC ................................................................................................................. NISKA 
39. NiSource Gas Transmission & Storage Companies ....................................................................... NiSource 
40. NorthWestern Energy Corporation .................................................................................................. NorthWestern 
41. Oklahoma Corporation Commission ................................................................................................ Oklahoma Corporation Commission 
42. Oneok Gas Transportation, LLC, and Oneck Westex Transmission, LLC ..................................... ONEOK Gathering 
43. Pacific Gas & Electric Company ..................................................................................................... PG&E 
44. Process Gas Consumers Group ..................................................................................................... PGC 
45. Public Service Company of Colorado ............................................................................................. PSCo 
46. Railroad Commission of Texas ....................................................................................................... Railroad Commission of Texas 
47. Regency Energy Partnership ........................................................................................................... Regency 
48. Ryan Cole ........................................................................................................................................ Ryan Cole 
49. SEMCO Energy Gas Company, Enstar Natural Gas Company, and Alaska Pipeline Company .. SEMCO 
50. Shell Offshore Inc ............................................................................................................................ Shell 
51. SPECTRA Energy Transmission, LLC and Spectra Energy Partners, LP ..................................... Spectra 
52. Texas Independent Producers and Royalty Owners ...................................................................... TIPRO 
53. Texas Pipeline Association .............................................................................................................. TPA 
54. Total Peaking Services, LLC ........................................................................................................... Total Peaking 
55. Venice Gathering System, LLC ....................................................................................................... Venice Gathering 
56. Williston Basin Interstate Pipeline Company ................................................................................... Williston Basin 
57. Yates Petroleum Corporation and Agave Energy Corporation ....................................................... Yates 

[FR Doc. E8–28097 Filed 12–1–08; 8:45 am] 
BILLING CODE 6717–01–P 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 260, 261, 264, 265, 268, 
270 and 273 

[EPA–HQ–RCRA–2007–0932; FRL–8746–2] 

RIN 2050–AG39 

Amendment to the Universal Waste 
Rule: Addition of Pharmaceuticals 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: EPA is proposing to add 
hazardous pharmaceutical wastes to the 
Universal Waste Rule. The Universal 
Waste Rule, originally promulgated on 
May 11, 1995, modified the Resource 
Conservation and Recovery Act’s 
hazardous waste regulations by 
establishing a set of streamlined 
requirements for the collection of 
certain widely dispersed hazardous 
wastes, called ‘‘universal wastes.’’ This 
proposed rule would facilitate better 
management of pharmaceutical wastes 
by streamlining the generator 
requirements and encouraging 
generators of hazardous pharmaceutical 
wastes to manage them under the 
provisions of the Universal Waste Rule, 
which ensures that these hazardous 
pharmaceutical wastes are properly 
disposed of and treated as hazardous 
wastes. In addition, this proposed rule 
would facilitate the implementation of 
pharmaceutical take-back programs by 
removing RCRA barriers in the 
collection of pharmaceutical wastes 
from health care and other such 
regulated facilities, as well as facilitate 
the collection of pharmaceutical wastes 
from households, including non- 
hazardous pharmaceutical wastes. 
DATES: Comments must be received on 
or before February 2, 2009. Under the 
Paperwork Reduction Act, since the 
Office of Management and Budget 
(OMB) is required to make a decision 
concerning the Information Collection 
Request (ICR) between 30 and 60 days 
after December 2, 2008, a comment to 
OMB is best assured of having its full 
effect if OMB receives it by January 2, 
2009. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–HQ– 
RCRA–2007–0932, by one of the 
following methods: 

• http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

• E-mail: rcra-docket@epa.gov. 
• Fax: 202–566–9744. 
• Mail: RCRA Docket, Environmental 

Protection Agency, Mailcode: 2822T, 

1200 Pennsylvania Ave., NW., 
Washington, DC 20460. In addition, 
please mail a copy of your comments on 
the information collection provisions to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), Attn: Desk Officer for 
EPA, 725 17th St., NW., Washington, DC 
20503. 

• Hand Delivery: EPA West Building, 
Room 3334, 1301 Constitution Avenue, 
NW., Washington, DC 20460. Such 
deliveries are only accepted during the 
Docket’s normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA–HQ–RCRA–2007– 
0932. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an ‘‘anonymous access’’ system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD–ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 
For additional instructions on 
submitting comments, go to the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: All documents in the docket 
are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 

information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the RCRA Docket, EPA/DC, EPA West, 
Room 3334, 1301 Constitution Ave., 
NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566–1744, and the telephone 
number for the RCRA Docket is (202) 
566–0270. 

FOR FURTHER INFORMATION CONTACT: Lisa 
Lauer, Office of Solid Waste (5304P), 
Environmental Protection Agency, 1200 
Pennsylvania Avenue, NW., 
Washington, DC 20460; telephone 
number: 703–308–7418; fax number: 
703–605–0595; e-mail address 
lauer.lisa@epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does This Action Apply to Me? 

This proposed rule could affect up to 
634,552 entities in approximately 10 
industries involved in health care 
and/or management of hazardous 
pharmaceutical wastes, as defined in 
this proposed rule. This includes 
pharmacies, hospitals, physicians’ 
offices, dentists’ offices, other health 
care practitioners, outpatient care 
centers, ambulatory health care services, 
residential care facilities, veterinary 
clinics and reverse distributors. Of these 
entities, EPA’s Biennial Reporting 
System (BRS) indicates that 
approximately 181 are large quantity 
generators (LQGs) of hazardous waste. 
The remainder are likely to be either 
small quantity generators (SQGs) or 
conditionally-exempt small quantity 
generators (CESQGs). Under this 
proposal, hazardous pharmaceutical 
waste generators may elect to have their 
hazardous pharmaceutical waste remain 
regulated under the current Resource 
Conservation and Recovery Act (RCRA) 
generator regulations as set forth in 40 
CFR part 262, or may choose to manage 
their hazardous pharmaceutical wastes 
under the Universal Waste Rule (UWR). 
In RCRA-authorized states, the option of 
managing hazardous pharmaceutical 
waste under this proposal would be 
available once it has been adopted by 
the state. 
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B. What Should I Consider as I Prepare 
My Comments for EPA? 

1. Submitting CBI. Do not submit this 
information to EPA through http:// 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with the procedures set 
forth in 40 CFR part 2. 

2. Tips for Preparing Your Comments. 
When submitting comments, remember 
to: 

• Identify the rulemaking by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

• Follow directions—The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

• Explain why you agree or disagree, 
suggest alternatives, and substitute 
language for your requested changes. 

• Describe any assumptions and 
provide any technical information 
and/or data that you used. 

• If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

• Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

• Explain your views as clearly as 
possible. 

• Make sure to submit your 
comments by the comment period 
deadline identified. 

3. Docket Copying Costs. Many 
documents are available only in the 
original and, therefore, must be 
photocopied. Patrons are allowed 100 
free photocopies. Thereafter they are 
charged 15 cents per page. When 
necessary, an invoice stating how many 
copies were made, the cost of the order, 
and where to send a check will be 
issued to the patron. 

Documents also are available on 
microfilm. The EPA/DC staff help 
patrons locate needed documents and 
operate the microfilm machines. The 
billing fee for printing microfilm 
documents is the same as for 
photocopying documents. 

Patrons who are outside of the 
metropolitan Washington, DC, area can 
request documents by telephone. The 
photocopying and microfilming fee is 
the same as for walk-in patrons. If an 
invoice is necessary, EPA/DC staff can 
mail one with the order. 

Preamble Outline 
I. Statutory Authority 
II. List of Abbreviations and Acronyms 
III. Introduction 
IV. Background 

A. What Are the Current RCRA Generator 
Requirements Governing Hazardous 
Pharmaceutical Waste? 

B. How Are ‘‘Pharmaceutical’’ and 
‘‘Pharmaceutical Universal Waste’’ 
Defined in this Proposal? 

C. How Do the Current RCRA Hazardous 
Waste Regulations Apply to Generators 
of Pharmaceutical Waste? 

1. Determining Whether Pharmaceutical 
Waste Is Subject to the Hazardous Waste 
Regulations 

2. Which Sources May Generate Hazardous 
Pharmaceutical Waste Subject to This 
Proposal? 

a. Health Care Facilities 
b. Pharmacies 
c. Long-Term Care Facilities 
d. Reverse Distributors of Pharmaceuticals 
e. Pharmaceutical Take-Back Programs 
D. Why Is Management of Pharmaceutical 

Waste Difficult Under the RCRA Subtitle 
C Hazardous Waste Regulations? 

1. Waste Determination 
2. Change in Generator Status From 

Conditionally Exempt Small Quantity 
Generators to Large Quantity Generators 
Due to Generation of Acutely Hazardous 
Wastes 

3. Accumulation Time Limits 
E. What Is the Universal Waste Rule? 
F. Why Is Pharmaceutical Waste 

Appropriate for Inclusion in the 
Universal Waste Framework? 

G. How Will Adding Hazardous 
Pharmaceutical Waste to the Universal 
Waste Rule Help Address 
Pharmaceutical Waste Management 
Issues? 

1. Application of the Universal Waste Rule 
to Pharmaceutical Wastes 

a. Waste Determination 
b. Accumulation Time and Generation 

Volume Limits 
V. Detailed Discussion of This Proposed Rule 

A. Intent and Purpose of This Proposed 
Rule 

B. Applicability 
1. RCRA Hazardous Pharmaceutical Wastes 
2. Households and Conditionally Exempt 

Small Quantity Generators 
3. Handlers of Universal Waste 
a. Small Quantity Handlers of Universal 

Waste 
b. Large Quantity Handlers of Universal 

Waste 
C. Definitions 
D. Waste Management 
1. Containers 
2. Sorting 
3. Generation of Solid Wastes 
E. Labeling/Marking 
F. Accumulation Time Limits 

G. Employee Training 
H. Responses to Releases 
I. Off-Site Shipments 
J. Tracking Universal Waste Shipments 
K. Exports 
L. Standards for Universal Waste 

Transporters 
M. Standards for Destination Facilities 
N. Import Requirements 
O. Land Disposal Restrictions 

VI. State Authority 
A. Applicability of Rule in Authorized 

States 
B. Effect on State Authorization 

VII. Statutory and Executive Order Reviews 
A. Executive Order 12866: Regulatory 

Planning and Review 
B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 

and Coordination With Indian Tribal 
Governments 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution or Usage 

I. National Technology Transfer 
Advancement Act 

J. Executive Order 12898: Federal Actions 
to Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 

I. Statutory Authority 
These regulations are proposed under 

the authority of sections 2002(a), 3001, 
3002, 3004, and 3006 of the Solid Waste 
Disposal Act of 1970, as amended by the 
Resource Conservation and Recovery 
Act of 1976 (RCRA), and as amended by 
the Hazardous and Solid Waste 
Amendments of 1984 (HSWA), 42 
U.S.C. 6912(a), 6921, 6922, 6923, 6924, 
6926, 6927, 6930 and 6937. 

II. List of Abbreviations and Acronyms 

AEA Atomic Energy Act of 1954 
BRS Biennial Reporting System 
CERCLA Comprehensive Environmental 

Response, Compensation, and Liability 
Act 

CESQG Conditionally Exempt Small 
Quantity Generator 

CFR Code of Federal Regulations 
CIV Schedule IV Controlled Substance 
CWA Clean Water Act 
DEA Drug Enforcement Administration 
DOE Department of Energy 
DOT Department of Transportation 
EPA Environmental Protection Agency 
FDA Food and Drug Administration 
HIPAA Health Insurance Portability and 

Accountability Act 
HSWA Hazardous and Solid Waste 

Amendments of 1984 
IV Intravenous 
LD50 Lethal Dose 50% 
LDR Land Disposal Restrictions 
LQG Large Quantity Generator 
LQHUW Large Quantity Handler of 

Universal Waste 
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1 The Agency notes that this rulemaking does not 
affect the Controlled Substance Act or regulations 
issued there under the Drug Enforcement 
Administration (DEA). Thus, organizers of 
collection events will still be required to contact 
DEA to ensure compliance with the federal laws 
and regulations concerning controlled substances. 

2 For more information on the current 
requirements for hazardous waste generators, please 
see the following EPA Web site: http:// 
www.epa.gov/osw/hazard/generation/index.htm. 

NIOSH National Institute for Occupational 
Safety and Health 

NRC Nuclear Regulatory Commission 
OSHA Occupational Safety and Health 

Administration 
POTW Publicly-Owned Treatment Works 
RCRA Resource Conservation and Recovery 

Act 
RO RCRA Online 
RQ Reportable Quantity 
SQG Small Quantity Generator 
SQHUW Small Quantity Handler of 

Universal Waste 
TC Toxicity Characteristic 
TSDF Treatment, Storage and Disposal 

Facility 
UWR Universal Waste Rule 

III. Introduction 

This action proposes to add 
pharmaceutical wastes that are RCRA 
hazardous wastes to the universal waste 
system. Similar to other universal 
wastes, pharmaceutical wastes are 
produced by a large and diverse 
community of generators, often in small 
volumes. As discussed in the economic 
assessment prepared for this proposed 
rulemaking, over 600,000 individual 
facilities in the United States, including 
approximately 40,000 retail pharmacies, 
over 7,000 hospitals, and more than 
300,000 physicians and dental offices, 
may be generators of hazardous 
pharmaceutical wastes. For example, it 
has been estimated that LQG hospitals 
in the United States generate a total of 
10,600 tons of RCRA hazardous 
pharmaceuticals waste annually, while 
a single retail pharmacy may only 
generate 5 pounds of hazardous 
pharmaceutical wastes in a year 
(‘‘Assessment of the Potential Costs, 
Benefits, and Other Impacts of Adding 
Pharmaceuticals to the Universal Waste 
Rule, as Proposed.’’ October 2008). 
Within these facilities, hazardous 
pharmaceutical waste may be generated 
in a single location (such as a 
pharmacy), or in multiple locations 
(such as hospital pharmacies, 
emergency rooms, operating rooms, and 
nursing stations) by many individuals. 
Pharmaceutical wastes may be RCRA 
hazardous because they contain any of 
31 listed hazardous waste chemicals, 
although many may be identified by a 
commercial name (rather than a 
chemical name), making it more 
difficult to readily identify them as 
potentially hazardous waste. 

Some pharmaceutical wastes are 
hazardous wastes because they exhibit 
one or more of the four hazardous waste 
characteristics. This combination of a 
large number of individual generators, 
many with multiple generation points 
within their facilities, with a substantial 
number of chemicals potentially 
rendering pharmaceutical wastes RCRA 

hazardous, has made implementation of 
the RCRA hazardous waste regulations 
difficult for many of these facilities. The 
universal waste regulations help avoid 
such mismanagement by streamlining 
the collection requirements for certain 
hazardous wastes. The proposed rule 
may also reduce hazardous waste in the 
municipal solid waste stream by making 
it easier for universal waste handlers to 
collect these items and send them for 
proper disposal. Thus, expansion of the 
universal waste system to include 
hazardous pharmaceutical wastes may 
lead to better management of these 
wastes by providing a more streamlined, 
and effective waste management system. 
Due to the simplified requirements, this 
action, if finalized, would also provide 
regulatory relief to health care facilities, 
retail pharmacies, veterinary clinics and 
any other entities that generate 
hazardous pharmaceutical wastes. 
Moreover, this proposed rulemaking 
will alert generators of pharmaceutical 
wastes to the applicability of the RCRA 
hazardous waste regulations to their 
waste streams. Also, we anticipate that 
waste management systems established 
under this rule would facilitate the 
management of other pharmaceutical 
wastes, particularly those that may pose 
hazards if not properly managed, but are 
not regulated as hazardous under RCRA. 
Finally, the addition of hazardous 
pharmaceutical wastes to the Universal 
Waste program would facilitate the 
management of pharmaceutical wastes 
via pharmaceutical take-back programs 
by removing RCRA barriers (e.g., 
hazardous waste determination, storage 
accumulation and time limits, etc.) for 
health care and other such regulated 
facilities that generate hazardous 
pharmaceutical wastes, as well as 
facilitate the collection of 
pharmaceutical wastes from 
households.1 

IV. Background 

A. What Are the Current RCRA 
Generator Requirements Governing 
Hazardous Pharmaceutical Waste? 

Any facility that generates RCRA 
hazardous pharmaceutical waste is 
subject to the RCRA generator 
regulations at 40 CFR part 262.2 There 
are three categories of RCRA hazardous 

waste generators. A facility’s generator 
status depends on the total amount of 
hazardous waste generated at the entire 
site in a calendar month, and that 
generator status determines the waste 
management requirements applicable to 
the facility under RCRA. Facilities that 
generate 1000 kg or more of hazardous 
waste per month, or greater than 1 kg of 
acute hazardous waste per month, are 
considered LQGs. Other facilities 
qualify as SQGs if they generate more 
than 100 kg per month, but less than 
1000 kg per month of hazardous waste. 
SQGs are subject to fewer requirements 
than LQGs. For example, SQGs do not 
need to complete a biennial report, and 
have fewer personnel training and 
contingency planning requirements than 
LQGs (see 40 CFR 262.34(d)(5)). 
Additionally, facilities qualify as 
CESQGs if they generate less than or 
equal to 100 kg of hazardous waste per 
month, or less than or equal to1 kg of 
acutely hazardous waste per month. 
CESQGs are not subject to the RCRA 
subtitle C hazardous waste regulations, 
provided that they comply with the 
requirements set forth in 40 CFR 
261.5(f)(3) and (g)(3). Finally, under the 
household hazardous waste exclusion in 
40 CFR 261.4(b)(1), hazardous wastes 
generated by households are not subject 
to the hazardous waste regulations. 

Because RCRA generator status is 
determined on a monthly basis, it is 
possible that a generator’s status can 
change from one month to the next, 
depending on the amount of hazardous 
waste generated in a particular month. 
This is commonly referred to as 
‘‘episodic generation.’’ If a generator’s 
status does in fact change, the generator 
is required to comply with the 
respective regulatory requirements for 
that class of generators for any 
hazardous waste generated in that 
particular month (i.e., LQG, SQG, 
CESQG). 

B. How Are ‘‘Pharmaceutical’’ and 
‘‘Pharmaceutical Universal Waste’’ 
Defined in This Proposal? 

For the purposes of this proposed 
rule, ‘‘pharmaceutical’’ refers to ‘‘any 
chemical product, vaccine or allergenic 
(including any product with the primary 
purpose to dispense or deliver a 
chemical product, vaccine or 
allergenic), not containing a radioactive 
component, that is intended for use in 
the diagnosis, cure, mitigation, 
treatment, or prevention of disease or 
injury in man or other animals; or any 
chemical product, vaccine or allergenic 
(including any product with the primary 
purpose to dispense or deliver a 
chemical product, vaccine or 
allergenic), not containing a radioactive 
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3 Definition of ‘‘pharmaceutical’’ is adapted from 
the Federal Food, Drug and Cosmetic Act’s 
definition of ‘‘drug’’ (21 U.S.C. 321(g)(1)(B)). 

4 Used sharps, such as needles or syringes with 
needles, are not included under this proposed rule 
as sharps are considered medical wastes, presently 
regulated at the state and local level. In addition 
sharps pose both an unreasonable physical danger 
and biohazard danger to those sorting wastes and 
so have not been included in the proposed rule. See 
Technical Manual on Controlling Occupation 
Exposure to Hazardous Drugs found at http:// 
www.osha.gov/dts/osta/otm/otm_vi/otm_vi_2.html 
see (c)(1)(b) and Response Regarding Needlestick 
Injuries in the Sharps Recycling Industry (RO 
#11778). 

5 Infectious or biohazardous ‘‘red-bag’’ wastes are 
medical wastes, which are regulated at the state and 
local level. 

6 Medical devices (with the exception of devices 
with a primary purpose of dispensing or delivering 
a chemical product, vaccine or allergenic) are not 
regulated under this proposal, since they do not fall 
within the definition of pharmaceutical. These 
wastes may be regulated when disposed based on 
whether or not they are listed or are characteristic 
hazardous wastes. 

7 The Agency considers contaminated PPE to be 
comparable to clean-up materials as contaminated 
PPEs may be ‘‘different in form and composition 
from the universal waste they come from.’’ (60 FR 
25528/3, May 11, 1995). 

8 Under the current generator regulations, 
containers once holding listed wastes are 
themselves considered listed hazardous wastes due 
to the residues remaining in the containers (see 40 
CFR 261.33(c)), unless the containers are ‘‘RCRA 
empty’’ in accordance with 40 CFR 261.7. A 
container holding a P-listed hazardous waste is 
considered ‘‘RCRA empty’’ if it has been triple- 
rinsed with an appropriate solvent or has been 
cleaned by a method that has been proven in 
scientific literature or by tests conducted by the 
generator to achieve the equivalent removal (see 40 
CFR 261.7(b)(3)). A container holding a U-listed 
waste is considered ‘‘RCRA empty’’ if all wastes 
have been removed that can be removed using 
practices commonly employed to remove materials 
from the container and no more than one inch of 
residue or 3% by weight of the U-listed chemical 
remains if the container is less than or equal to 119 
gallons in size (40 CFR 261.7(b)(1)). 

9 EPA has interpreted 40 CFR 261.33 to mean that 
any syringe containing the residue of a P- or U- 
listed pharmaceutical is not considered a listed 
hazardous waste as the drug residue remaining in 
a syringe is considered to have been used for its 
intended purpose, and would be hazardous only if 
the residue exhibits a hazardous waste 
characteristic (see 54 FR 31335, 31336; July 28, 
1989; ‘‘Epinephrine Residue in a Syringe is Not 
P042,’’ RCRA Online (RO) #13718; letter to Mr. 
Gary Chilcott (Sure-Way Systems Inc.) from Robert 
Dellinger RO #14788). 

10 As noted in the definition of pharmaceutical, 
pharmaceuticals that contain a radioactive 
component, such as mixed wastes, would not be 

Continued 

component, that is intended to affect the 
structure or function of the body in man 
or other animals. This definition 
includes products such as transdermal 
patches, and oral delivery devices such 
as gums or lozenges. This definition 
does not include sharps or other 
infectious or biohazardous waste, dental 
amalgams, medical devices not used for 
delivery or dispensing purposes, 
equipment, contaminated personal 
protective equipment or contaminated 
cleaning materials.’’ 3 This proposed 
definition is meant to include, but is not 
limited to, pills or tablets, medicinal 
gums or lozenges, medicinal liquids, 
ointments and lotions, intravenous (IV) 
or other compounded solutions, 
chemotherapy drugs, vaccines, 
allergenics, medicinal shampoos, 
antiseptics and medicinal dermal 
patches, and any delivery devices with 
the primary purpose to deliver or 
dispense a chemical product, vaccine or 
allergenic. 

In contrast, this definition does not 
include sharps (e.g., needles from IV 
bags or syringes),4 infectious or 
biohazardous ‘‘red-bag’’ waste,5 waste 
chemicals from laboratories, medical 
devices (e.g., blood pressure cuffs, 
mercury thermometers, x-ray films and 
fixers),6 dental amalgams, personal 
protective equipment contaminated 
with hazardous pharmaceuticals (e.g., 
scrubs, gowns, gloves, etc.) 7 or any 
materials used to clean up spills of 
hazardous pharmaceutical wastes. In 
addition, residues resulting from the 
manufacture, production, or distribution 
of such pharmaceuticals, including off- 
specification pharmaceutical products, 

are not considered pharmaceutical 
wastes for purposes of this proposal (see 
discussion of 40 CFR 273.81(b) at 60 FR 
25514/1, May 11, 1995, which states 
that the Agency does not believe that 
wastes generated primarily in an 
industrial setting are appropriate for the 
universal waste system). 

In addition, for the purposes of this 
rulemaking, the term ‘‘pharmaceutical 
universal waste’’ means a 
pharmaceutical that is a hazardous 
waste as defined in § 261.3, and 
containers (e.g., bottles, vials, IV bags, 
tubes of ointment/gels/creams, ampules, 
etc.) which have held any hazardous 
pharmaceutical waste and which would 
be classified as hazardous waste under 
§ 261.7. The Agency decided to define 
‘‘pharmaceutical universal waste’’ to 
ensure that any container which has 
held hazardous pharmaceutical wastes 
(and thus is also considered a hazardous 
pharmaceutical waste, unless that 
container is considered ‘‘RCRA- 
empty’’ 8 9) could also be managed in the 
universal waste system. Please see 
section V.C. of this preamble for 
additional discussion on the inclusion 
of the definition of ‘‘pharmaceutical 
universal waste.’’ 

The Agency is aware that the 
definitions in this proposed rule may 
overlap with similar definitions in other 
statutes implemented by other agencies. 
For example, the Federal Food, Drug, 
and Cosmetic Act (FFDCA) and the 
Controlled Substances Act both define 
and regulate aspects of pharmaceuticals, 
and what the FFDCA considers a 
‘‘device,’’ EPA may consider a 
‘‘container.’’ Definitions from these 

other statues should not be confused 
with those set out in this proposed rule. 
To avoid confusion, EPA has made an 
effort to use different terminology (such 
as ‘‘pharmaceutical’’ instead of the 
FFDCA term ‘‘drug’’) and to provide 
definitions appropriate to waste 
management under the UWR framework 
in this proposed rule. Thus, in order to 
determine whether a particular waste 
may be managed as a pharmaceutical 
universal waste, the generator must look 
to the definitions in this proposed rule, 
and not rely on the definitions 
contained in other regulatory programs. 

C. How Do the Current RCRA Hazardous 
Waste Regulations Apply to Generators 
of Pharmaceutical Waste? 

1. Determining Whether Pharmaceutical 
Waste Is Subject to the Hazardous Waste 
Regulations 

Any person who generates a ‘‘solid 
waste’’ is required by 40 CFR 262.11 to 
determine whether such waste meets 
the definition of RCRA hazardous waste. 
Proper hazardous waste determination 
is essential to the success of, and is the 
foundation of, the ‘‘cradle to grave’’ 
RCRA hazardous waste program. The 
hazardous waste determination process 
can be simplified into several basic 
steps: 

(1) Is the material in question a solid 
waste (as defined in 40 CFR 261.2)? 

(2) Is the solid waste excluded from 
regulation as a hazardous waste under 
40 CFR 261.4? 

(3) Is it or does it contain a hazardous 
waste listed in Subpart D of Part 261? 

(4) Does the waste exhibit any of the 
characteristics defined in Subpart C of 
Part 261 (ignitability, corrosivity, 
reactivity or toxicity)? 

The RCRA hazardous waste generator 
regulations are applicable to all 
pharmaceutical wastes that meet the 
definition of ‘‘hazardous waste’’ set out 
in subtitle C of RCRA. Some 
pharmaceutical wastes are listed 
hazardous waste under 40 CFR 261.31– 
33, while some may exhibit one or more 
of the four chemical or physical 
characteristics of ignitability, 
corrosivity, reactivity or toxicity, as 
defined in 40 CFR 261.21–24. Others 
may qualify as ‘‘mixed waste’’ when 
they contain both hazardous waste 
subject to the requirements of RCRA 
and source, special nuclear, or 
byproduct material (i.e., a radioactive 
component) subject to the requirements 
of the Atomic Energy Act of 1954 (AEA) 
(52 FR 15939, May 1, 1987).10 The 
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eligible for management under the universal waste 
rule. 

11 The P- and U-lists list as hazardous certain 
commercial chemical products when they are 
discarded or intended to be discarded. These 
listings consist of commercial chemical products 
having the generic names listed, off-specification 
species, container residues, and spill residues. 
Chemicals on the P list are identified as acute 
hazardous wastes (40 CFR 261.33(e)) and those on 
the U list are identified as toxic wastes (40 CFR 
261.33(f)). 

12 The Agency clarified its regulation at 40 CFR 
261.33, explaining that epinephrine salts are not 
included in the epinephrine P042 listing (since the 
listing only specifies epinephrine and not 
epinephrine salts); the salts, therefore, would be 
hazardous only if the waste epinephrine salt 
exhibited one or more of the hazardous waste 
characteristics (see ‘‘Scope of Hazardous Waste 
Listing P042 (Epinephrine),’’ October 15, 2007, 
RO#14778). 

13 EPA has interpreted the listing of chloral 
(U034) to include chloral hydrate (see letter to 
Elizabeth Knauss (Florida Department of 
Environmental Protection) from William Brandes; 
RO #14175). 

14 Characteristic hazardous wastes are hazardous 
wastes that are not found on any of the lists, but 
are still hazardous waste because they exhibit one 
or more of the four characteristics defined in 40 
CFR part 261, Subpart C. 

15 Medicinal nitroglycerin may qualify for this 
exclusion as it typically does not exhibit the 
characteristic of reactivity (see explanation in RO 
#14654). 

16 The Agency seeks comments on the following 
descriptions of current pharmaceutical waste 
handling practices. Specifically, how much 
pharmaceutical waste do health care facilities 
typically generate per month? Of that amount, what 
percentage is RCRA hazardous waste? What method 
of disposal are health care facilities utilizing for 
pharmaceutical wastes, including hazardous and 
non-hazardous? Additionally, the Agency seeks 
information regarding pharmaceutical waste 
management costs. In particular, what are the costs 
of collecting and treating hazardous pharmaceutical 
waste? 

17 Compounding occurs when pharmacists 
formulate prescription medications specifically as 
prescribed by a physician for a patient. For more 
information, see http://www.iacprx.org/site/ 
PageServer?pagename=What_is_Compounding. 

18 The Healthcare Environmental Resource Center 
and Practice Greenhealth. ‘‘Managing 
Pharmaceutical Waste: A 10-Step Blueprint for 
Health Care Facilities in the United States’’ 
(Revised August 2008). http://www.hercenter.org/ 
hazmat/tenstepblueprint.pdf. 

19 Ibid. 

following is a non-comprehensive list of 
chemicals that have pharmaceutical 
uses and which would, when discarded, 
be listed or characteristic hazardous 
wastes: 

• P-listed pharmaceutical wastes 11 
include arsenic trioxide (P012), 
phentermine (CIV) (P046, listed as 
alpha, alpha-dimethyl- 
benzeneethanamine), epinephrine 
(P042),12 physostigmine (P204), nicotine 
(P075), physostigmine salicylate (P188), 
nitroglycerin (P081), and warfarin 
(>0.3%) (P001). 

• U-listed pharmaceutical wastes 
include chloral hydrate (CIV) (U034),13 
paraldehyde (CIV) (U182), chlorambucil 
(U035), phenol (U188), 
cyclophosphamide (U058), reserpine 
(U200), daunomycin (U059), resorcinol 
(U201), dichlorodifluoromethane 
(U075), diethylstilbestrol (U089), 
selenium sulfide (U205), 
hexachlorophene (U132), streptozotocin 
(U206), lindane (U129), 
trichloromonofluoromethane (U121), 
melphalan (U150), uracil mustard 
(U237), mercury (U151), warfarin (0.3%) 
(U248), and mitomycin C (U010). 

• Characteristic 14 pharmaceutical 
wastes include those that may exhibit 
the ignitability characteristic, such as 
solutions containing more than 24% 
alcohol. Others may exhibit the 
reactivity characteristic, such as 
nitroglycerine. Pharmaceuticals 
exhibiting the corrosivity characteristic 
are generally limited to compounding 
chemicals, including strong acids, such 
as glacial acetic acid, and strong bases, 
such as sodium hydroxide. Depending 
on the concentration in different 

pharmaceutical preparations, 
pharmaceuticals may also exhibit the 
toxicity characteristic (TC) because they 
contain arsenic (D004), barium (D005), 
cadmium (D006), chloroform (D022), 
chromium (D007), lindane (D013), m- 
cresol (D024), mercury (D009), selenium 
(D010), or silver (D011) at 
concentrations exceeding the regulatory 
criteria. 

On the other hand, there are 
exceptions. Specifically, EPA has 
interpreted 40 CFR 261.33 to mean that 
any syringe containing the residue of a 
P-or U-listed drug is not considered a 
listed hazardous waste and would be 
hazardous only if the residue exhibits a 
hazardous waste characteristic (see 
‘‘Epinephrine Residue in a Syringe is 
Not P042,’’ December 1994, RO #13718). 
In addition, the P- and U-lists consist of 
commercial chemical products, which 
are defined as commercially pure grades 
and technical grades of the listed 
chemicals or chemical formulations in 
which the listed chemical is the sole 
active ingredient, which has not been 
used for its intended purpose (see 40 
CFR 261.33(e) comment; 54 FR 31335, 
31336; July 28, 1989). EPA considers 
such residues remaining in a syringe 
after administration to a patient to have 
been used for its intended purpose. 
Furthermore, the Agency clarified its 
regulation at 40 CFR 261.33, explaining 
that epinephrine salts are not included 
in the epinephrine P042 listing (since 
the listing only specifies epinephrine 
and not epinephrine salts); the salts, 
therefore, would be hazardous only if 
the waste epinephrine salt exhibited one 
or more of the hazardous waste 
characteristics (see ‘‘Scope of Hazardous 
Waste Listing P042 (Epinephrine),’’ 
October 15, 2007, RO# 14778). Finally, 
if a listed hazardous waste is listed 
solely because it exhibits the 
characteristics of ignitability, corrosivity 
and/or reactivity, and the waste does 
not exhibit the characteristic for which 
it was listed, then it is not a hazardous 
waste (66 FR 27286, May 16, 2001).15 As 
always, because local and state 
regulations can be broader (i.e., more 
inclusive) or more stringent than the 
federal regulations, EPA recommends 
that the regulated community contact 
their local regulatory authorities to 
determine what exemptions and 
interpretations apply in their state. 

2. Which Sources May Generate 
Hazardous Pharmaceutical Waste 
Subject to This Proposal? 16 

a. Health Care Facilities 

Hazardous pharmaceutical wastes 
may be generated through a wide variety 
of activities in a number of different 
areas within a health care facility. For 
example, in the health care facility’s 
pharmacy, waste may be generated by: 
IV preparation; general compounding 17; 
spills from or breakage or damage to 
pharmaceutical containers; 
discontinued or unused preparations; 
unused unit dose repacks; and outdated 
pharmaceuticals. In the other areas of 
the health care facility, waste may be 
generated by partially used vials, 
syringes, and IVs containing 
pharmaceuticals, as well as patients’ 
personal medications.18 

At hospitals, pharmacies generally 
stock thousands of different items, each 
of which must be evaluated against state 
and federal hazardous waste regulations 
to determine whether any of the items 
would be considered a hazardous waste 
if discarded.19 In addition to the 
hospital pharmacy, pharmaceutical 
wastes are generated by health care 
workers at other locations across the 
hospital and are generally placed in 
waste bins in patient rooms, nursing 
stations, operating rooms and 
emergency rooms. At some hospitals, 
the wastes are then collected at a central 
location, such as the pharmacy or 
central accumulation area. At other 
hospitals, wastes may be picked up at 
the nursing stations by a contracted 
waste handling company. Hospitals, like 
other generators, are responsible for 
determining whether their wastes are 
RCRA solid wastes and, if so, whether 
they are hazardous wastes subject to 
regulation under RCRA subtitle C. The 
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20 Under RCRA regulation 261.4(a)(1)(ii), EPA 
provides an exclusion from the definition of ‘‘solid 
waste’’ for ‘‘any mixture of domestic sewage and 
other wastes that passes through a sewer system to 
a publicly-owned treatment works for treatment.’’ 
This RCRA domestic sewage exclusion can apply to 
industrial hazardous waste discharged to publicly 
owned treatment works (POTW) via a general use 
sewer system. EPA, acting under its authority under 
section 307(b) of the Clean Water Act (CWA), 
regulates in certain circumstances industrial 
discharges that are introduced to POTWs thorough 
a national pretreatment program. Section 307(b) and 
its implementing regulations at 40 CFR part 403 
require that industrial facilities pretreat pollutants 
discharged to POTWs to the extent that these 
pollutants interfere with, pass through, or are 
otherwise incompatible with the operations of the 
POTW. Pretreatment requirements apply to 
pollutants introduced to a POTW by a user of the 
POTW whether introduced indirectly through 
sewers or directly (for example, by truck or rail). 
The RCRA domestic sewage exclusion however, 
does not apply if the industrial hazardous waste 
never mixes with sanitary waste in the pipe prior 
to treatment or storage at the POTW (e.g., the 
hazardous waste arrives at the POTW via a 
dedicated pipeline or by truck or rail). In addition, 
if the mixture of hazardous waste and sanitary 
waste leaks from the sewer line prior to arriving at 
the POTW, this mixture does not qualify for the 
domestic sewage exclusion (see explanation in the 
March 10, 1997, letter to Mr. William Warren from 
David Bussard; RO #14068). Finally, please note 
that states may issue regulations that are more 
stringent or broader in scope than the federal 
hazardous waste regulations and, therefore, not all 
local environmental regulations include the 
domestic sewage exclusion. 

21 The Healthcare Environmental Resource Center 
and Practice Greenhealth. ‘‘Managing 
Pharmaceutical Waste: A 10-Step Blueprint for 
Health Care Facilities in the United States’’ 
(Revised August 2008). http://www.hercenter.org/ 
hazmat/tenstepblueprint.pdf. 

hospital must then manage the wastes 
accordingly. 

Doctors’ offices, veterinary clinics and 
other small health care facilities manage 
their pharmaceutical wastes in a similar 
manner as hospitals, although on a 
smaller scale. However, through 
communications with outside 
stakeholders, EPA understands that 
many health care facilities may be 
unaware of the applicability of the 
RCRA hazardous waste regulations to 
their hazardous pharmaceutical waste. 

Many times, at health care facilities, 
pharmaceuticals are sent to a regulated 
medical waste incinerator (rather than a 
RCRA-permitted incinerator). 
Additionally, many health care facilities 
dispose of their pharmaceutical wastes 
down the drain.20 EPA generally 
considers sewer disposal inadvisable for 
pharmaceuticals and discourages this 
practice, unless specifically required by 
the label. For these and other reasons, 
pharmaceutical waste management has 
become an increasingly critical issue in 
environmental management for health 
care facilities. 

b. Pharmacies 

Pharmacies, such as those found in 
retail drug stores and health care 
facilities, including long-term care 
facilities, may be subject to the RCRA 
hazardous waste generator regulations. 
Pharmacies may generate hazardous 

pharmaceutical wastes via 
compounding or preparation, or if any 
portion of their pharmaceutical stock 
expires, is damaged, or is returned by 
the consumer. Pharmacies can stock 
thousands of different items, each of 
which must be evaluated against state 
and federal hazardous waste regulations 
to determine whether the item would be 
considered a hazardous waste when 
discarded.21 If the pharmacy’s 
pharmaceutical wastes meet the RCRA 
definition of hazardous waste, the 
pharmacy would be considered a 
hazardous waste generator, subject to 
the requirements of its particular 
generator status. 

c. Long-Term Care Facilities 
Nursing homes, assisted living 

centers, and other long-term care 
facilities also may be subject to the 
RCRA hazardous waste generator 
regulations. However, many long-term 
care facilities may be unaware of the 
applicability of the RCRA hazardous 
waste regulations to their hazardous 
pharmaceutical waste. 

Most long-term care facilities generate 
two types of hazardous pharmaceutical 
waste. First, the facility itself may 
generate hazardous wastes as a result of 
its central management of 
pharmaceuticals in its pharmacy or 
pharmacy-like area. These hazardous 
pharmaceutical wastes would be subject 
to the RCRA hazardous waste generator 
regulations since the pharmaceuticals 
are under the control of the facility, and, 
thus, the resulting wastes are generated 
by that facility (see 40 CFR part 262). 
The long-term care facilities, like other 
generators, are responsible for 
determining whether the wastes it 
generates are hazardous wastes subject 
to regulation under RCRA subtitle C. If 
so, the facility must then manage the 
wastes accordingly. Long-term care 
facilities face many of the same issues 
that health care facilities and 
pharmacies do in managing hazardous 
pharmaceutical waste, as discussed 
above. 

Secondly, patients and residents in 
long-term care facilities may generate 
hazardous wastes. Those 
pharmaceuticals that are under the 
control of the patient or resident of the 
long-term care facility, when discarded, 
would be subject to RCRA’s household 
hazardous waste exclusion (40 CFR 
261.4(b)(1)). Hazardous pharmaceutical 
wastes generated by the resident are 

excluded from regulation because they 
are considered to be derived from a 
household. 

d. Reverse Distributors of 
Pharmaceuticals 

Based on information provided by 
reverse distribution companies, the 
Agency understands that 
pharmaceutical manufacturers often 
offer credit on the return of their unused 
or expired pharmaceuticals as a 
financial incentive to pharmacies, 
hospitals and other health care facilities 
to stock their products, (since many 
drugs are expensive and may have short 
shelf lives). Reverse distributors of 
pharmaceuticals provide a service to the 
health care industry by keeping track of 
the manufacturer return policies and 
facilitating the return of these unused or 
expired drugs for potential credit from 
the manufacturer. In addition, this 
reverse distribution system for 
pharmaceuticals helps ensure that 
unused and expired pharmaceuticals do 
not get diverted to inappropriate uses, 
and that the returned pharmaceuticals, 
are managed appropriately. 

Because unused or expired 
pharmaceuticals are being returned (via 
the reverse distributor) for possible 
manufacturer credit, they still have 
potential value to the pharmacy or 
hospital and are thus not considered 
wastes. Therefore, when a health care 
facility hires a reverse distributor to 
manage its unused/expired 
pharmaceuticals, the health care facility 
can ship the unused or expired 
pharmaceuticals by using commercial 
carriers or mail-in services. Once the 
unused or expired pharmaceuticals 
reach the reverse distributor, the reverse 
distributor determines which drugs are 
eligible for credit from the manufacturer 
or distributor, and ensures that the 
health care facility receives the proper 
credit. Once credit is recorded (for 
eligible drugs), the manufacturer will 
instruct the reverse distributor to either 
dispose of the drug or to ship it back (to 
the manufacturer’s facility). Thus, for 
those credited pharmaceuticals that the 
manufacturer has instructed the reverse 
distributor to dispose of, and for those 
pharmaceuticals not eligible for credit, 
reverse distributors must determine 
which are RCRA solid and hazardous 
wastes. Then, they must manage all 
such wastes in accordance with federal, 
state, and/or local environmental 
regulations. 

The Agency notes that this discussion 
pertains only to reverse distributors of 
pharmaceuticals and does not attempt to 
describe reverse distribution systems 
that may exist for any other consumer 
product. EPA requests comment on the 
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22 Links for finding pharmaceutical take-back 
programs are listed at: http://www.epa.gov/ppcp/ 
links.html#state. 

23 Please check with state and local 
environmental regulations as some may be more 
stringent than the federal regulation and may 
require that collected household hazardous wastes 
be managed as hazardous wastes. 

24 Without law enforcement involvement, these 
programs are not able to accept narcotics or other 
drugs that are controlled substances under DEA 
regulations, which preclude transfer of a controlled 
substance originally prescribed to a patient to any 
other entity, with the exception of law enforcement 
officers. 

25 We believe this proposal would remove RCRA 
barriers for health care and other such regulated 
facilities that generate hazardous pharmaceutical 
wastes, as well as facilitate the collection of 
pharmaceutical wastes from households. 

26 See discussion in Section IV.C.1 above. There 
are approximately 31 chemical ingredients used in 
drugs that are P or U listed, and which may make 
the waste drugs RCRA hazardous. This may 
translate into a hundred or more different 
commercial products. For example, warfarin and 
salts (P001) is used in at least 6 commercial 
pharmaceutical products, and Melphalan (U150) is 
used in 5 products. Further, pharmaceuticals may 
also contain chemicals from the TC regulatory list, 
such as arsenic or chromium (please see 40 CFR 
261.24 for a complete list of TC chemicals and their 
regulatory thresholds). 

accuracy of this description of the 
functions and operations of reverse 
distributors of pharmaceuticals, and 
solicits any additional information and 
data regarding the operations, material 
and waste handling procedures 
(including the handling of hazardous 
wastes) of reverse distributors of 
pharmaceuticals. EPA also solicits 
comment on its understanding of when 
it is determined that unused and/or 
expired pharmaceuticals managed in 
pharmaceutical reverse distribution 
systems become waste, and hence 
potentially subject to the universal 
waste regulations proposed in this rule. 

e. Pharmaceutical Take-Back Programs 
Pharmaceutical take-back or 

collection programs are periodic or on- 
going events intended to allow patients 
and consumers to bring their unused 
drugs to a central location, such as a 
local pharmacy or police station for 
proper management and disposal. Some 
communities have begun to arrange 
these programs for their citizens, but 
they are not widely available. Take-back 
programs generally facilitate the proper 
handling and disposal of drugs that may 
be hazardous wastes under RCRA.22 
Household hazardous wastes are not 
required to be managed under the 
federal RCRA hazardous waste 
management scheme. However, once 
such household hazardous 
pharmaceutical wastes are consolidated 
at the collection point, most 
communities manage the waste in 
compliance with the full hazardous 
waste management regulations, even 
though such wastes retain their 
household hazardous waste 
exemption.23 

The Agency supports the 
establishment of these take-back 
programs as they redirect hazardous and 
non-hazardous pharmaceutical wastes 
generated by households, from 
municipal trash handling systems and 
sewer systems to hazardous waste 
management facilities. It should be 
noted that in establishing and operating 
pharmaceutical take-back programs, 
community organizers should seek 
input from their state and/or local 
environmental agencies. Additionally, 
they must seek assistance from the U.S. 
DEA to ensure the programs comply 
with federal laws and regulations 
concerning the handling and 

management of controlled substances.24 
This proposed action does not alter any 
federal statutory or regulatory 
requirements relating to controlled 
substances; thus all take-back programs 
must maintain compliance with the 
Controlled Substances Act and DEA 
regulations. 

While EPA believes that this 
rulemaking, if finalized, will simplify 
pharmaceutical take-back programs by 
streamlining the requirements for 
handling hazardous pharmaceutical 
wastes received as part of a take-back 
program,25 the Agency seeks comment 
on how this proposed action may affect 
community take-back programs. Beyond 
the take-back programs themselves, EPA 
seeks comments on whether this 
rulemaking could have unforeseen 
consequences in the generation, 
characterization, and management of 
hazardous pharmaceutical wastes that 
would potentially increase risks to 
human health or the environment. 

D. Why Is Management of 
Pharmaceutical Waste Difficult Under 
the RCRA Subtitle C Hazardous Waste 
Regulations? 

In its proposal for the Universal Waste 
management system, EPA discussed the 
differences between large industrial or 
manufacturing facilities’ generation of 
hazardous waste and hazardous waste 
generation by commercial, non- 
manufacturing entities (58 FR 8102, 
February 11, 1993). In that discussion, 
the Agency expressed concern about the 
difficulties of implementing the RCRA 
hazardous waste regulatory program for 
commercial products that are hazardous 
when discarded at the end of their 
useful life, which are widely dispersed 
in commerce, and which may be 
generated as waste in relatively small 
volumes by large numbers of generators 
nationwide. Pharmaceuticals, when 
discarded, are such wastes. Specifically, 
pharmaceutical waste is generated at a 
large number of facilities nationwide, 
potentially at several locations within a 
facility, such as at hospital nursing 
stations, pharmacies, and patient, 
emergency and operating rooms, and 
typically in relatively small quantities. 
Furthermore, thousands of 
pharmaceuticals are approved for use, 

so individual generators of hazardous 
pharmaceutical wastes may generate 
hundreds of different types of 
pharmaceutical waste, some of which 
may be regulated as RCRA hazardous, 
and some of which are not.26 Sorting out 
the RCRA regulated pharmaceutical 
wastes from the non-hazardous 
pharmaceutical wastes at a hospital 
nursing station or emergency room can 
be difficult, and establishing separate 
collection of these small volumes of 
hazardous waste from multiple points 
within a facility, such as a hospital, in 
particular, can be complicated and 
burdensome for these generators. In 
contrast, industrial generators tend to 
generate only a few predictable waste 
streams in large quantities at relatively 
few generation points in the facility. 

The Agency’s information about 
pharmaceutical waste management is 
limited. However, we do know that 
there are over 7,000 hospitals, and 
approximately 72,000 long-term-care 
facilities, 27,000 veterinary care 
facilities, 40,000 retail pharmacies, and 
several hundred thousand offices of 
doctors, dentists and other health care 
service providers in the United States, 
all of which are likely to generate some 
volume of pharmaceutical wastes and 
many of which will generate some that 
are RCRA hazardous. Yet, based on the 
2005 Biennial Report, only 94 hospitals 
and 19 pharmacies, for example, 
reported themselves to be LQGs of 
hazardous waste, and no long-term care 
or veterinary care facilities did so. 
While the vast majority of 
pharmaceutical waste generators are 
undoubtedly SQGs or CESQGs, 
information provided by generators 
themselves show a low level of 
knowledge about RCRA and its 
regulatory requirements, even on the 
part of some large facilities. 

The following sections provide an 
overview of some of the difficulties that 
generators of hazardous pharmaceutical 
waste have expressed concerning the 
current hazardous waste generator 
regulations. 

1. Waste Determination 
As a result of communications with 

pharmaceutical waste generators, the 
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27 The Healthcare Environmental Resource Center 
and Practice Greenhealth. ‘‘Managing 
Pharmaceutical Waste: A 10-Step Blueprint for 
Health Care Facilities in the United States’’ 
(Revised August 2008). http://www.hercenter.org/ 
hazmat/tenstepblueprint.pdf. 

28 Some state and local regulations may be more 
stringent than others regarding the regulation of 
infectious wastes. Some states require that wastes 
that are both infectious and hazardous be treated for 
both properties, whereas other states require that 
these ‘‘dual’’ wastes be treated as hazardous. 

29 The rinsates from the triple-rinsing of 
containers which have held commercial chemical 
products listed in 40 CFR 261.33(e) are also RCRA 
hazardous wastes because of the ‘‘mixture and 
derived-from rule’’ (see 40 CFR 261.3(a)(2)(iv)). 

Agency understands that numerous 
health care facilities are either unaware 
of how the hazardous waste regulations 
apply to pharmaceutical wastes or, even 
if there is knowledge of RCRA, they 
have problems with training the workers 
that are generating these wastes on how 
to manage hazardous wastes properly. 

Other issues compound these 
difficulties in making hazardous waste 
determinations for pharmaceutical 
wastes. Pharmacists, nurses, and other 
health care workers generally do not 
receive training on hazardous waste 
management during their academic 
studies, while safety and environmental 
service managers may not be familiar 
with the active ingredients and 
formulations of the hundreds of 
available pharmaceutical products that 
may be used at a health care facility to 
enable them to make hazardous waste 
determinations.27 Yet these health care 
workers are often the generators of 
pharmaceutical wastes. Environmental 
service managers cannot be present as 
pharmaceutical wastes are being 
generated to make a hazardous waste 
determination and implement proper 
waste management. Making a hazardous 
waste determination is a multi-step 
process. First, generators must 
determine if the pharmaceutical waste 
in question is a solid waste (as defined 
in 40 CFR 261.2). If the pharmaceutical 
is a solid waste, then the generator must 
determine if it is a solid waste excluded 
from regulation. If the waste is not 
excluded, the generator must determine 
whether the pharmaceutical waste is a 
listed hazardous waste in subpart D of 
Part 261. If the solid waste is not or does 
not contain a listed hazardous waste, 
the worker must then determine 
whether the solid waste exhibits any of 
the hazardous characteristics defined in 
subpart C of Part 261. While the 
hazardous waste determination could be 
made for pharmaceuticals that may 
become waste before they leave the 
pharmacy (by the pharmacists and the 
environmental manager together), 
implementing a separate collection 
system for these small volumes of 
hazardous pharmaceutical wastes could 
be burdensome, particularly in facilities 
with multiple points of generation. 

Failure to comply with the hazardous 
waste regulations by improperly 
managing and disposing of such waste 
can and has resulted in violations of the 
RCRA hazardous waste regulations, 
leading to large penalties for all types of 

health care facilities, from doctors’ and 
veterinarians’ offices and clinics, to 
pharmacies, long-term care facilities, 
and hospitals (see Profile of the Health 
Care Industry, EPA Office of 
Compliance Sector Notebook Project, 
EPA Publication # EPA/310–R–05–002, 
also found at http://www.epa.gov/ 
compliance/resources/publications/ 
assistance/sectors/notebooks/ 
health.pdf). 

In addition to the hazardous waste 
regulations, pharmaceuticals are subject 
to a number of other statutes 
administered by other federal agencies 
and their regulatory regimes, and health 
care facilities have expressed confusion 
regarding the overlap between these 
other regulations and the hazardous 
waste requirements. Examples include 
pharmaceuticals that are controlled 
substances and subject to the Controlled 
Substances Act and DEA regulations; 
pharmaceuticals that have been 
prescribed to a patient and are subject 
to the Health Insurance Portability and 
Accountability Act (HIPAA) patient 
privacy requirements; pharmaceuticals 
with a radioactive component and are 
subject to the Atomic Energy Act (AEA); 
and infectious pharmaceutical wastes 
that are subject to state and local 
medical waste regulations.28 These 
potentially overlapping requirements 
(both with RCRA and with each other) 
make the appropriate management of 
pharmaceutical wastes a complex 
matter. 

2. Change in Generator Status From 
Conditionally Exempt Small Quantity 
Generators to Large Quantity Generators 
Due to Generation of Acutely Hazardous 
Wastes 

Hospitals and other health care 
facilities have also reported that their 
RCRA hazardous waste generator status 
periodically shifts from CESQG to LQG 
status due to the acutely hazardous (P- 
listed) pharmaceutical wastes they 
generate, since P-listed wastes have a 
low threshold for triggering a change in 
generator status (as CESQGs cannot 
generate or accumulate more than one 
kilogram per month), and CESQGs 
could find themselves easily exceeding 
this threshold to become a LQG. In 
addition, the requirements that 
containers once holding P-listed 
hazardous wastes are themselves 
considered P-listed hazardous wastes 
(see 40 CFR 261.33(c)), unless 
considered ‘‘RCRA empty’’ either by 

triple-rinsing with an appropriate 
solvent 29 or cleaning by a method that 
has been proven in scientific literature 
or by tests conducted by the generator 
to achieve the equivalent removal (see 
40 CFR 261.7(b)(3)) can also contribute 
to a change in generator status. 
Therefore, in the event that such 
containers have not been properly 
cleaned, the weight of these containers 
that hold, or that have held, P-listed 
wastes quickly add up to exceed one 
kilogram, pushing facilities into LQG 
status and, thus, subjecting them to 
more stringent requirements than 
facilities with SQG or CESQG status. 
These requirements clearly add to the 
complexity and burden of managing 
pharmaceutical waste appropriately 
under the RCRA hazardous waste 
regulations and, given the number of 
different pharmaceuticals generated as 
waste and their small volumes, the 
benefit of the additional P-list 
requirements may not always be 
commensurate with the burden they 
impose. 

3. Accumulation Time Limits 
Health care facilities and other 

pharmaceutical waste generators also 
express concern that the accumulation 
time limits for hazardous waste 
generators are not cost-effective with 
regard to hazardous pharmaceutical 
wastes. Pharmaceutical wastes are 
typically packaged and accumulated in 
relatively small volumes, so it can take 
a significant amount of time for a health 
care facility to accumulate enough waste 
to make offsite shipment using a 
hazardous waste transporter cost- 
efficient. Thus, health care facilities 
have advocated longer accumulation 
times for hazardous pharmaceutical 
wastes. 

E. What Is the Universal Waste Rule? 
This proposed rule would incorporate 

hazardous pharmaceutical wastes into 
40 CFR part 273, the UWR. The UWR 
was promulgated on May 11, 1995 (60 
FR 25491), modifying the hazardous 
waste regulations by establishing a set of 
streamlined requirements for the 
collection of certain widely-dispersed 
hazardous wastes, which are called 
‘‘universal wastes.’’ The UWR is 
designed to accomplish three general 
goals (see 58 FR 8105–8106, February 
11, 1993; and 60 FR 25501–25502, May 
11, 1995): 

• To encourage resource 
conservation. 
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30 If a chemical is listed on the P-list, then its 
container must also be managed as a hazardous 
waste, unless it has been declared ‘‘RCRA empty’’ 
via triple-rinsing see (40 CFR 261.7(b)(3) and 
261.33(c)). Rinsates must also be managed as a 
hazardous waste because of the ‘‘mixture and 
derived-from rule’’ (see 40 CFR 261.3(a)(2)(iv)). A 
container of U-listed waste must be managed as 

• To improve implementation of the 
current RCRA subtitle C hazardous 
waste regulatory program. 

• To separate universal waste from 
the municipal waste stream. 

The current federal universal wastes 
system includes hazardous waste 
batteries, certain hazardous waste 
pesticides, mercury-containing 
equipment, and hazardous waste lamps. 
These wastes share several 
characteristics (see 60 FR 25493, May 
11, 1995): they are frequently generated 
in a wide variety of settings, often in 
settings other than the industrial 
settings usually associated with 
hazardous wastes; they are generated by 
a large community, the size of which 
poses implementation difficulties for 
both those facilities that are regulated 
and the regulatory agencies charged 
with implementing the hazardous waste 
program; and they may be present in 
significant volumes in non-hazardous 
waste management systems. 

Under the UWR, handlers and 
transporters who generate or manage 
items designated as a universal waste 
are subject to the management standards 
under 40 CFR part 273, rather than the 
full RCRA subtitle C hazardous waste 
regulations. Universal waste handlers 
include universal waste generators and 
collection facilities. The regulations 
distinguish between ‘‘large quantity 
handlers of universal wastes’’ (LQHUW; 
those who handle more than 5,000 
kilograms of total universal waste at one 
time) and ‘‘small quantity handlers of 
universal waste’’ (SQHUW; those who 
handle 5,000 kilograms or less of 
universal waste at one time). The 5,000 
kilogram accumulation criterion applies 
to the quantity of all universal wastes 
accumulated. The streamlined standards 
include modified requirements for 
storage, labeling and marking, preparing 
the waste for shipment offsite, employee 
training, responses to releases, and 
notification. 

Transporters of universal waste are 
also subject to less stringent 
requirements than the full RCRA 
subtitle C hazardous waste 
transportation regulations. The primary 
difference between the universal waste 
transporter requirements and the 
subtitle C transportation requirements is 
that no manifest is required for the 
transport of universal waste. The details 
of the universal waste management 
standards for both handlers and 
transporters will be addressed later in 
this preamble. 

Under the UWR, destination facilities 
are those facilities that treat, store, 
dispose, or recycle universal wastes. 
Universal waste destination facilities are 
subject to all currently applicable 

requirements for hazardous waste 
treatment, storage, and disposal 
facilities (TSDFs), including the 
requirement to obtain a RCRA permit for 
such activities. Hazardous waste 
recycling facilities that do not store 
hazardous wastes prior to recycling may 
be exempt from permitting under the 
federal regulations (40 CFR 261.6(c)(2)). 

Finally, states that are authorized to 
implement the UWR may add wastes 
that are not federal universal wastes to 
their lists of universal wastes. Therefore, 
in some states, hazardous 
pharmaceutical wastes may already be 
regulated as universal wastes. 

F. Why Is Pharmaceutical Waste 
Appropriate for Inclusion in the 
Universal Waste Framework? 

The Agency expects that the addition 
of hazardous pharmaceutical wastes to 
the UWR will improve the management 
of such pharmaceutical wastes by 
providing a more streamlined waste 
management system, while ensuring 
that they are sent to hazardous waste 
management facilities for final disposal. 
In addition, this proposed rulemaking 
would increase the accumulation and 
storage time limits in comparison to the 
full RCRA subtitle C hazardous waste 
regulations for hazardous 
pharmaceutical wastes, which would 
allow facilities to accumulate enough 
waste to make shipment through a 
hazardous waste hauler more cost- 
effective. Finally, while not required, 
this proposed rulemaking could 
facilitate the management of non-RCRA 
pharmaceutical wastes as universal 
wastes. If facilities choose to manage 
these non-RCRA pharmaceutical wastes 
as universal wastes, then: (1) Health 
care and other regulated facilities would 
no longer need to identify and separate 
hazardous pharmaceutical wastes from 
non-hazardous pharmaceutical wastes; 
and (2) the regulated community could 
decide to develop drug take-back 
programs, resulting in a decrease in the 
disposal of pharmaceutical wastes in 
municipal solid waste disposal 
facilities. 

EPA considers eight factors when 
evaluating whether or not it is 
appropriate to include a particular 
waste or wastes in the universal waste 
system. The factors were designed to 
determine whether regulating a 
particular hazardous waste under the 
streamlined standards of the UWR 
would improve overall management of 
the waste. These factors, which are 
codified at 40 CFR 273.81, are: (1) The 
waste, or category of waste, as generated 
by a wide variety of generators, should 
be a listed or characteristic hazardous 
waste; (2) the waste, or category of 

waste, should not be exclusive to a 
particular industry or group of 
industries, but generated by a wide 
variety of establishments; (3) the waste, 
or category of waste, should be 
generated by a large number of 
generators and generated frequently, but 
in relatively small quantities; (4) the 
systems to be used for collecting the 
waste, or category of waste (including 
packaging, marking and labeling 
practices), should ensure close 
stewardship of the waste; (5) the risks 
posed by the waste, or category of waste, 
during accumulation and transport 
should be relatively low compared to 
the risks posed by other hazardous 
waste, and specific management 
standards would be protective of human 
health and the environment during 
accumulation and transport; (6) the 
regulation of the waste, or category of 
waste, under 40 CFR part 273 will 
increase the likelihood that the waste 
will be diverted from non-hazardous 
waste management systems (e.g., the 
municipal solid waste stream) to 
recycling, treatment or disposal in 
compliance with subtitle C of RCRA; (7) 
the regulation of the waste, or category 
of waste, under 40 CFR part 273 will 
improve the implementation and 
compliance with the hazardous waste 
regulatory program; and (8) such factors 
as may be appropriate. 

The Agency weighed these factors 
collectively, rather than individually, 
when deciding to propose to add 
hazardous pharmaceutical waste to the 
universal waste system; however, as 
discussed in the final preamble of the 
UWR (60 FR 25492, May 11, 1995), it is 
not necessary for a particular waste or 
wastes to meet every factor to be 
classified as a universal waste (see 60 
FR 25513). The following section 
discusses how pharmaceutical wastes 
meet these factors, and EPA solicits 
comment on the applicability of these 
factors to hazardous pharmaceutical 
wastes. 

1. The Waste, or Category of Waste, as 
Generated by a Wide Variety of 
Generators, Should Be a Listed or 
Characteristic Hazardous Waste: 
Several prescribed and over-the-counter 
pharmaceuticals, when discarded, are 
either listed hazardous wastes 
themselves or may contain a listed 
hazardous chemical as the sole active 
ingredient.30 For example, coumadin 
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hazardous waste unless the waste is removed using 
practices commonly employed to remove material 
and no more than one inch of residue or 3% by 
weight of the U-listed chemical remains if the 
container is less than or equal to 119 gallons in size 
(40 CFR 261.7(b)(1)). 

31 The P001 listing applies to warfarin and its 
salts when present at concentrations greater than 
0.3 percent, and the U248 listing applies to warfarin 
and its salts when present at concentrations of 0.3 
percent or less. 

32 Please refer to 40 CFR 261.33 for the complete 
lists of P- and U-listed hazardous wastes. 

(listed as warfarin as P001 and as 
U248),31 and products containing 
nicotine (listed as P075), as the sole 
active ingredient, are listed hazardous 
wastes.32 Other pharmaceuticals exhibit 
one or more characteristics of hazardous 
waste—ignitability, corrosivity, 
reactivity and/or toxicity. For example, 
certain topical preparations, including 
Cleocin T, Erythromycin topical 
solution and Retin A gel may exhibit the 
ignitibility characteristic. Acetic acid 
and sodium hydroxide are corrosive and 
certain nitroglycerin formulations may 
be reactive. Finally, mercury, arsenic, 
barium and other pharmaceuticals 
containing these metals may exhibit the 
TC. 

2. The Waste, or Category of Waste, 
Should Not Be Exclusive to a Particular 
Industry or Group of Industries, But 
Generated by a Wide Variety of 
Establishments: Pharmaceutical wastes 
are generated by a variety of generators 
including, but not limited to: Doctors’ 
offices; veterinary clinics and hospitals; 
morgues; retail pharmacies; long-term 
care facilities; hospitals; reverse 
distributors; and households. These 
entities engage in diverse activities and, 
as a result, generate varying amounts of 
hazardous pharmaceutical waste. 
Therefore, these generators come from a 
variety of sectors and range in generator 
status (LQG, SQG, or CESQG) to being 
exempt from the RCRA hazardous waste 
regulations under the household 
hazardous waste exclusion (40 CFR 
261.4(b)(1)) to LQGs. 

3. The Waste, or Category of Waste, 
Should Be Generated by a Large 
Number of Generators and Generated 
Frequently, But in Relatively Small 
Quantities: As described above, EPA 
believes that hazardous pharmaceutical 
wastes are generated by a wide range of 
generators from different sectors across 
the country. EPA believes that 
hazardous pharmaceutical wastes are 
also generated by a large number of 
generators as pharmaceuticals are 
commonly used for diagnosing, treating, 
or preventing an extremely broad range 
of medical problems and for cosmetic 
and lifestyle purposes. Health care 
facilities use pharmaceuticals on a daily 
basis and, thus, many also generate 

hazardous and non-hazardous 
pharmaceutical waste on a daily basis. 
Data from EPA’s primary repository for 
information reported by LQGs, the 2005 
BRS, indicate that there is a limited 
number of health care-related LQGs of 
hazardous pharmaceutical waste. The 
2005 BRS lists approximately 94 
hospitals, 13 reverse distributors, 22 
physician’s offices, 19 pharmacies, 19 
outpatient care centers, and 6 
ambulatory care centers in the United 
States that are LQGs generating 
hazardous pharmaceutical wastes. 
However, these BRS data do not 
represent households, CESQGs, or 
SQGs. In addition, these data do not 
represent any facilities that fail to report 
their RCRA-regulated hazardous waste 
generation activities, although, as 
discussed above, EPA believes that 
many health care-related facilities are 
unaware of their RCRA obligations. 
Therefore, the BRS data likely under- 
represents the total number of 
hazardous pharmaceutical waste 
generators in the U.S. Conversely, the 
BRS data may actually indicate that in 
the majority of healthcare-related 
facilities, small amounts of hazardous 
pharmaceutical wastes are generated, 
but not enough to categorize them as 
LQGs; or that many healthcare-related 
facilities are unaware of the RCRA 
hazardous waste requirements 
governing hazardous pharmaceutical 
wastes. Thus, the Agency believes that 
the generation of hazardous 
pharmaceutical waste is frequent and 
widespread, and it is generated in small 
amounts. However, the Agency solicits 
comment on this factor and specifically, 
any data that may be available regarding 
the number of generators that generate 
hazardous pharmaceutical waste, the 
frequency of generation, and the 
quantities that are generated. 

4. Systems To Be Used for Collecting 
the Waste, or Category of Waste 
(Including Packaging, Marking and 
Labeling Practices), Should Ensure 
Close Stewardship of the Waste: As 
discussed in the preamble of the 1995 
UWR (60 FR 25514, May 11, 1995), the 
goal of this factor is to add those wastes 
to the universal waste system that are 
most likely to be collected in a manner 
that ensures good management. EPA 
believes that adding hazardous 
pharmaceutical wastes to the UWR will, 
by streamlining some waste handling 
requirements, ensure the close 
stewardship of these wastes as it will: 
(1) Help ensure the safe management of 
hazardous pharmaceutical wastes; (2) 
encourage the management of non- 
RCRA pharmaceutical wastes as 
universal wastes; and (3) facilitate 

pharmaceutical collection (take-back) 
programs. In addition, the packaging 
and labeling practices required for 
universal wastes will further: (1) Ensure 
that any hazardous pharmaceutical 
wastes being managed as universal 
wastes must be packed in containers 
that are structurally sound and 
compatible with the waste (see section 
V.D.1 for further discussion), and the 
container must be labeled appropriately 
with the words ‘‘Universal Waste— 
Pharmaceuticals’’ or ‘‘Waste 
Pharmaceuticals’’ (see section V.E for 
further discussion); and (2) provide a 
framework for the management of any 
pharmaceutical waste that is not a 
RCRA listed or characteristic hazardous 
waste, but nevertheless may be 
hazardous to human health and the 
environment, and which the generator 
decides to manage as a universal waste, 
to be packed in appropriate containers 
and labeled as a universal waste as 
opposed to being disposed of in trash 
cans, containers containing sharps, or in 
sewers. 

5. Risks Posed by the Waste, or 
Category of Waste, During 
Accumulation and Transport Should Be 
Relatively Low Compared to the Risks 
Posed by Other Hazardous Waste, and 
Specific Management Standards Would 
Be Protective of Human Health and the 
Environment During Accumulation and 
Transport: Compared to other hazardous 
wastes, the environmental risks posed 
by most hazardous pharmaceutical 
wastes during accumulation and 
transport are relatively low. Most 
hazardous pharmaceutical wastes 
present a relatively low risk during 
accumulation and transport due to their 
form and packaging, which is typically 
in small, individually packaged doses, 
such as pills, capsules, or small vials. 
These small volumes of individually 
wrapped or packaged pharmaceuticals, 
when aggregated in a larger container, 
are unlikely to spill or be released into 
the environment since they are 
essentially double-packed when 
accumulated for disposal. Other 
pharmaceuticals, such as liquids and 
aerosols, may pose more of a risk during 
accumulation and transport due to 
possible spillage or leakage, but the 
small quantities in which they are 
generated, along with the UWR 
container requirements would likely 
obviate this risk. 

6. Regulation of the Waste, or 
Category of Waste, Under 40 CFR Part 
273 Will Increase the Likelihood That 
the Waste Will Be Diverted From Non- 
Hazardous Waste Management Systems 
(e.g., the Municipal Solid Waste Stream) 
to Recycling, Treatment or Disposal in 
Compliance With Subtitle C of RCRA: 
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33 If the universal waste will be transported 
through a state that does not recognize the waste as 
a universal waste, then a manifest must accompany 
the shipment for that portion of the trip. 

34 A handler of universal waste can be a person 
who generates, or creates, universal waste. A 
handler can also be a person who receives universal 
waste from generators or other handlers, 
consolidates the waste, and then sends it on to 
other handlers or treatment or disposal facilities. 
Universal waste handlers accumulate universal 
waste, but do not treat, recycle or dispose of them. 
See Section V.B.3. for further discussion. 

EPA expects the addition of 
pharmaceutical wastes to the universal 
waste system will increase the diversion 
of hazardous pharmaceutical wastes 
from non-hazardous waste management 
systems, as the streamlined UWR 
requirements will facilitate collection 
and disposal in accordance with the 
RCRA hazardous waste requirements of 
hazardous pharmaceutical wastes 
generated by households. In addition, 
identifying pharmaceuticals under the 
universal waste system also will likely 
divert non-hazardous pharmaceutical 
wastes from non-hazardous waste 
management systems. 

Additionally, regulation of hazardous 
pharmaceutical wastes under the UWR 
will facilitate the collection of 
commingled hazardous and non- 
hazardous pharmaceutical wastes at 
healthcare-related and other such 
facilities. 

7. Regulation of the Waste, or 
Category of Waste, Under 40 CFR Part 
273 Will Improve the Implementation 
and Compliance With the Hazardous 
Waste Regulatory Program: Participation 
in the universal waste program by 
handlers of hazardous pharmaceutical 
wastes will improve implementation of 
and compliance with the hazardous 
waste regulations. Because hazardous 
pharmaceutical waste is often generated 
in small quantities by a diverse array of 
generators, such as hospitals, 
pharmacies, physicians’ offices and 
veterinary clinics, among others, that 
are unfamiliar with or confused by the 
full RCRA hazardous waste rules, 
compliance with the full subtitle C 
hazardous waste requirements is 
difficult to achieve. Rather, we believe 
that these generators will find the UWR 
regime simpler and easier to follow and 
are thus more likely to comply with its 
requirements. 

For the above reasons, the Agency is 
proposing to add pharmaceutical wastes 
to the Universal Waste framework. 

G. How Will Adding Hazardous 
Pharmaceutical Wastes to the Universal 
Waste Rule Help Address 
Pharmaceutical Waste Management 
Issues? 

1. Application of the Universal Waste 
Rule to Pharmaceutical Wastes 

EPA believes that hazardous 
pharmaceutical wastes share the 
characteristics of other universal wastes 
discussed above. Specifically, most 
hazardous pharmaceutical wastes 
present a relatively low risk during 
accumulation and transport due to their 
form and packaging, which is typically 
in small, individually packaged dosages, 
such as pills or capsules. Hazardous 

pharmaceutical wastes are frequently 
generated in a wide variety of settings, 
including hospitals, pharmacies, long- 
term care facilities, veterinary offices 
and by reverse distributors, among 
others. They also are generated by 
several different types of personnel at 
these facilities, including pharmacists, 
doctors, nurses, and individual 
consumers. In addition, the RCRA 
hazardous waste management 
requirements often are unfamiliar to 
health care workers, retail pharmacy 
employees and other generators, 
prompting them to improperly dispose 
of hazardous pharmaceutical wastes as 
municipal or bulk wastes. This 
proposed action would streamline the 
current regulations governing these 
wastes, ensuring that larger quantities of 
hazardous pharmaceutical wastes are 
managed properly. Furthermore, this 
proposed rulemaking will bring to the 
generators’ attention that hazardous 
pharmaceutical wastes are subject to the 
RCRA hazardous waste regulations. 

The UWR is specifically designed to 
reduce the complexity of the RCRA 
hazardous waste generator regulations 
for universal wastes. It streamlines the 
collection and handling requirements 
for widely dispersed hazardous wastes 
and facilitates their inclusion in the 
hazardous waste management system. 
By proposing to incorporate hazardous 
pharmaceutical waste in the universal 
waste regulations, EPA expects the 
management of hazardous 
pharmaceutical wastes to improve, 
while decreasing the regulatory burden 
for many hazardous pharmaceutical 
waste generators, large and small. 

The UWR also allows handlers to 
transport such materials with a common 
carrier that abides by the regulations set 
forth in Subpart D of the UWR, rather 
than a hazardous waste transporter, and 
generally would no longer require a 
handler to manifest waste to destination 
facilities.33 Furthermore, while the 
UWR regulates only RCRA hazardous 
wastes, the Agency anticipates that 
including pharmaceutical wastes in the 
UWR will encourage persons to manage 
other pharmaceutical wastes in the same 
manner, particularly those wastes that 
are not hazardous under RCRA, but 
which may nonetheless pose risks. 
Moreover, EPA expects that including 
hazardous pharmaceutical wastes in the 
UWR will facilitate the implementation 
of pharmaceutical take-back programs 
for retailers and commercial generators 
of such wastes, preventing 

mismanagement. Thus, the Agency 
expects that increased quantities of 
pharmaceutical wastes will be managed 
in destination facilities that are subject 
to the full RCRA subtitle C regulatory 
controls, as opposed to non-hazardous 
waste landfills and combustors. The 
Agency requests comment on the 
likelihood that the addition of 
pharmaceutical wastes to the universal 
waste system will increase the 
quantities of pharmaceutical wastes sent 
to hazardous waste management 
facilities. 

a. Waste Determination 
This proposal would streamline the 

hazardous waste identification process 
for pharmaceutical waste generators in a 
number of ways. Specifically, the 
universal waste rule does not 
distinguish between acutely hazardous 
P-listed wastes and other hazardous 
wastes. As a result, handlers 34 of 
pharmaceutical universal wastes would 
not be required to separate P-listed 
wastes from other hazardous wastes for 
purposes of tracking the volumes 
generated or accumulation volume 
limits. Additionally, while the proposal 
would cover only those wastes that are 
hazardous under the RCRA hazardous 
waste regulations, the streamlined 
management requirements may 
encourage facilities to manage the non- 
hazardous portion of the waste stream 
in a similar manner as the hazardous 
portion. That is, it could simplify the 
waste determination process by 
providing, but not requiring, the 
opportunity for all pharmaceutical 
wastes, hazardous or not, to be managed 
as a single waste stream. 

b. Accumulation Time and Generation 
Volume Limits 

As discussed above, handlers of 
universal waste are eligible for longer 
on-site accumulation time limits when 
compared to generators of hazardous 
waste (non-universal wastes). Also, 
while SQGs are subject to the hazardous 
waste generation volume limits of 1,000 
kilograms per month, small quantity 
handlers of pharmaceutical universal 
waste would be subject to a higher 
threshold of 5,000 kilograms of all 
universal waste at any one time. 

EPA expects these increased 
generation volumes and accumulation 
time limits for pharmaceutical universal 
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35 Florida (62–730.186, F.A.C.) and Michigan 
(MICH. ADMIN. CODE R 299.9228 (2007)) have 
added pharmaceutical wastes to their UWRs. The 

Agency requests comment on how this proposed 
rule, if finalized, would affect Michigan’s and 
Florida’s authorization to run their pharmaceutical 
universal waste programs. 

36 EPA has explained that authorized states may 
expand their universal waste programs to include 
a waste that is not considered a universal waste 
under the federal regulations, as long as the waste 
meets the established universal waste criteria and 
the waste is a recognized hazardous waste in that 
particular state (60 FR 25537, May 11, 1995; also 
see ‘‘Universal Waste Question and Answer 
Document,’’ RO #14088). 

37 It is unlikely that pharmaceutical wastes would 
appear on the F- and K-lists as these lists represent 
wastes generated during common manufacturing 
and industrial processes (non-specific source 
wastes) and wastes generated by specific industries 
(source specific wastes), respectively. For more 
information, see 40 CFR 261.31 for the F-list, and 
40 CFR 261.32 for the K-list. 

38 For additional information on hazardous waste 
identification, please see http://www.epa.gov/osw/ 
hazard/wastetypes/wasteid/index.htm. 

waste to address the episodic generator 
status due to the generation of P-listed 
hazardous pharmaceutical wastes, 
which is currently affecting some 
hazardous pharmaceutical waste 
generators. EPA believes that the 
provisions proposed in this rulemaking 
would not increase the risk posed by the 
management of P-listed hazardous 
pharmaceutical wastes for several 
reasons. First, only eight chemicals on 
the P-list are used as pharmaceuticals, 
and of those eight, two are infrequently 
found to be hazardous waste in their 
pharmaceutical forms (see previous 
discussion of epinephrine, P042, and 
nitroglycerine, P081 in section IV.C.1 of 
this preamble). Thus, it is unlikely that 
the P-listed pharmaceutical wastes 
would be accumulated in large 
quantities. Furthermore, as stated earlier 
in this proposed rulemaking, the form 
and packaging in which 
pharmaceuticals are typically found 
(small, individually packaged doses, 
such as pills, capsules, or small vials) 
reduce the potential for release or 
exposure while they are being 
accumulated by handlers, shipped by 
transporters, and/or managed for 
disposal at destination facilities that are 
fully subject to RCRA subtitle C. 

EPA also expects that the longer 
accumulation times will allow 
pharmaceutical universal waste 
handlers to accumulate their waste in 
volumes large enough to make 
management of the pharmaceutical 
universal wastes more cost-effective by 
allowing handlers more control and 
flexibility in scheduling the removal of 
waste from their facility and by 
reducing the number of shipments. To 
the extent that this proposed rule results 
in the co-management of RCRA 
hazardous and non-hazardous 
pharmaceuticals with federally 
controlled substances, compliance with 
the Controlled Substances Act and DEA 
regulations might impact accumulation 
times for those wastes that are 
controlled substances. 

V. Detailed Discussion of This Proposed 
Rule 

A. Intent and Purpose of This Proposed 
Rule 

The Agency believes that 
pharmaceutical wastes meet the criteria 
for being identified as a universal waste 
and, thus, inclusion in the universal 
waste system is appropriate. Similarly, 
some states have already added 
hazardous pharmaceutical wastes to 
their universal waste programs 35 in 

order to streamline their management 
and to facilitate their collection, and a 
number of other states have also 
considered doing so.36 

It should be noted, however, that the 
inclusion of hazardous pharmaceutical 
wastes in the universal waste system 
will not supersede or otherwise amend 
other laws or regulations and would 
only become effective if adopted and 
implemented by individual authorized 
states. Therefore, any entity involved in 
the handling or transport of 
pharmaceutical wastes as universal 
wastes must continue to comply with all 
requirements of the Controlled 
Substances Act and DEA regulations (21 
CFR parts 1300–1316) for the handling 
of Schedule II through V drugs. 
Furthermore, any entity involved in the 
handling or transport of pharmaceutical 
wastes as universal wastes must comply 
with the U.S. Department of Health and 
Human Services’ HIPAA standards in 45 
CFR Parts 160, 162, and 164. 

With this proposal, EPA intends to 
stay within the existing UWR’s 
framework. Therefore, the management 
requirements for pharmaceutical 
universal waste in this proposed rule do 
not significantly differ from the existing 
requirements for other universal wastes 
in 40 CFR part 273. By proposing to add 
hazardous pharmaceutical wastes to the 
UWR, EPA is not reopening, and does 
not seek new comment upon, any 
provisions of the UWR not specifically 
addressed in this notice. 

B. Applicability 

1. RCRA Hazardous Pharmaceutical 
Wastes 

If finalized, the UWR will regulate 
only those pharmaceuticals that are 
RCRA hazardous waste. Under the 
current federal hazardous waste 
regulations, until a pharmaceutical is 
actually discarded, or the decision is 
made to discard the material, the 
pharmaceutical is not subject to the 
RCRA hazardous waste regulations 
since a material must first be a solid 
waste before it can be considered a 
hazardous waste (see 40 CFR 261.2 for 
the regulatory definition of solid waste). 
Once a generator establishes that a 
pharmaceutical is a solid waste under 

RCRA, the generator must then 
determine if the pharmaceutical waste is 
excluded from regulation and if not, 
whether it is a RCRA hazardous waste 
by verifying whether the waste appears 
on any of the hazardous wastes lists (F- 
list, K-list, P-list, or U-list),37 and/or 
exhibits at least one of four 
characteristics—ignitability, corrosivity, 
reactivity, or toxicity.38 An unused or 
expired drug that is being returned for 
potential credit to a reverse distributor 
is still considered to potentially have 
value for the pharmacy or hospital and 
so is not considered a solid waste. See 
Section IV.C.2.d for further discussion. 
On the other hand, pharmaceuticals that 
have no reasonable expectation of 
generating a manufacturer credit, and 
are not useable, must be managed as a 
waste. For example, opened or partially 
used containers of pharmaceuticals 
would not be considered to have value 
because they cannot be returned to a 
reverse distributor for possible credit, 
and so would be considered waste. 
When a pharmaceutical is no longer 
useable or the decision is made by the 
generator to discard the material, the 
RCRA regulations apply, and the 
generator must determine whether the 
waste is RCRA hazardous, and thus, 
manage it under the RCRA Subtitle C 
hazardous waste regulations. 

EPA is proposing to include within 
the universal waste system all 
pharmaceuticals that are hazardous 
wastes. Under this proposal, entities 
generating hazardous pharmaceutical 
wastes would have two options for 
managing them. Facilities may choose to 
continue managing these hazardous 
wastes under the full subtitle C 
hazardous waste regulations at 40 CFR 
parts 260 to 268 and 270, or they may 
choose to manage their hazardous 
pharmaceutical wastes as universal 
wastes using the requirements laid out 
in 40 CFR part 273. It is important to 
note that only pharmaceutical wastes 
that are listed or characteristic 
hazardous wastes (40 CFR 261.21–.33) 
are required to be managed under either 
the subtitle C hazardous waste 
regulations or, where allowed, under the 
UWR. However, as noted previously, 
EPA intends the UWR to encourage 
generators of hazardous wastes to 
manage the non-hazardous portions of 
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39 http://cdc.gov/niosh/docs/2004-165/2004- 
165c.html. 

40 http://www.hercenter.org/hazmat/ 
tenstepblueprint.pdf. 

41 Under the federal RCRA hazardous waste 
regulations, in order to be a P- or U-listed waste, 
the chemical in question must, among other things, 
contain the P- or U-listed chemical as the sole 
active ingredient. (Comment after 40 CFR 261.33(d); 
45 FR 78541, Nov. 25, 1980.) Therefore, if a 
pharmaceutical has more than one active 
ingredient, and one or more of those active 
ingredients are P- and/or U-listed chemicals, then 
that pharmaceutical is not a listed hazardous waste. 
Additionally, if a P- or U-listed chemical is an 
inactive ingredient in a pharmaceutical, then that 
pharmaceutical is also not a listed hazardous waste 
(see comment to Section 261.33 (d); RO #s 11350 
and 13530). However, while the pharmaceuticals in 
these examples are not considered listed hazardous 
wastes, they may still be RCRA hazardous wastes 
if they exhibit at least one of the four RCRA 
characteristics of hazardous waste. 

42 The NRC regulates radioactive wastes 
generated by commercial or non-DOE facilities, 
whereas DOE regulates radioactive wastes generated 
by DOE facilities. 

43 See 21 CFR 1308 for a complete list of 
controlled substances. 

the waste stream in a similar manner as 
the hazardous portion. Therefore, EPA 
supports a generator’s decision to use 
the universal waste management 
framework to manage any 
pharmaceutical waste even if it is not 
regulated as hazardous waste, but which 
nonetheless may pose a risk to human 
health or the environment when not 
properly managed. For example, a 
health care facility may decide to take 
advantage of the streamlined 
requirements and manage 
pharmaceutical wastes containing the 
drugs listed in Appendix A of the 
National Institute for Occupational 
Safety and Health (NIOSH) Alert, 
‘‘Preventing Occupational Exposure to 
Antineoplastic and Other Hazardous 
Drugs in Health Care Settings ’’ 39 as 
universal wastes, in addition to the 
facility’s RCRA hazardous waste drugs 
as a way of ensuring the safe disposal 
of these drugs. Other pharmaceutical 
wastes containing categories of non- 
regulated drugs that may be managed as 
universal wastes are outlined in the 
Hospitals for a Healthy Environment’s 
‘‘Managing Pharmaceutical Waste: A 10- 
Step Blueprint for Health Care Facilities 
in the United States’’ (August 2008).40 
For instance, a health care facility may 
choose to co-manage the following with 
pharmaceutical universal wastes as best 
management practices, although they 
are not RCRA hazardous wastes: 

• Any drug that contains a P-or U- 
listed chemical, regardless of whether or 
not that P-or U-listed chemical is the 
sole active ingredient 41; 

• Chemotherapy drugs; and 
• Drugs meeting OSHA and NIOSH 

hazardous drug criteria. 
It is important to note that this 

rulemaking would not apply to any 
hazardous pharmaceutical waste that 
also contains a radioactive material 
component (i.e. , mixed wastes). Mixed 
wastes are regulated by multiple 

agencies: The hazardous portion of the 
waste is regulated by EPA or the 
authorized state, while the radioactive 
component of the waste is regulated 
under the AEA by either the Nuclear 
Regulatory Commission (NRC) or the 
Department of Energy (DOE).42 Section 
1006 of RCRA states that if RCRA 
regulations are inconsistent with the 
AEA requirements, then the RCRA 
requirements do not apply. Therefore, if 
generators managing a mixed hazardous 
pharmaceutical waste under RCRA 
subtitle C encounter RCRA requirements 
that are inconsistent with the AEA 
requirements, the AEA requirements 
apply. However, as discussed in the 
Joint NRC/EPA Guidance on Testing 
Requirements for Mixed Radioactive 
and Hazardous Waste (62 FR 62079, 
62085; November 20, 1997), an 
inconsistency occurs when compliance 
with one statute or set of regulations 
would necessarily cause non- 
compliance with the other and relief 
from an inconsistency would be limited 
to that specific RCRA requirement, and 
that the determination of an 
inconsistency would not relieve the 
generator from all other RCRA 
requirements. 

The Agency would like this 
opportunity to reiterate that RCRA, as 
well as this proposed rulemaking, does 
not supersede the requirements of the 
Controlled Substances Act and DEA 
regulations for the disposal of controlled 
substances. Thus, any entity generating, 
collecting, handling or managing a 
RCRA hazardous pharmaceutical waste 
that is also a controlled substance in 
Schedule II–V 43 must abide by RCRA as 
well as the requirements of the 
Controlled Substances Act and DEA 
regulations. Three examples of listed 
hazardous wastes that are also 
controlled substances are phentermine 
(alpha, alpha-dimethyl- 
benzenethanamine, P046), chloral 
hydrate (U034), and paraldehyde 
(U182). Not being an exhaustive list, 
there are possibly other controlled 
substances that exhibit characteristics of 
hazardous waste. EPA is requesting 
comment regarding how hazardous 
wastes that are controlled substances are 
currently being managed; if the 
inclusion of federally controlled 
substances in the federal universal 
waste program will change how these 
co-regulated wastes are being managed; 
and, if there are any negative effects on 
properly managing these wastes under 

both set of regulations. Finally, EPA 
seeks information on the volumes of 
controlled substances that are hazardous 
wastes disposed of annually. 

Due to the stringent management of 
pharmaceutical wastes that are both 
controlled substances and RCRA 
hazardous wastes and their expected 
low volumes of generation due to the 
limited numbers of listed control 
substances, EPA also is seeking 
comment on whether or not hazardous 
pharmaceutical wastes that are also 
Schedule II-V controlled substances 
should be included in the federal 
universal waste program. 

The Agency requests information on 
whether health care facilities, reverse 
distributors and other hazardous 
pharmaceutical waste generators will 
choose to manage their pharmaceutical 
wastes as universal wastes if this 
proposed rule is finalized. Specifically, 
the Agency is requesting information on 
the likelihood of the following 
scenarios: (1) Facilities choosing to 
manage their hazardous and non- 
hazardous pharmaceutical wastes as 
universal wastes; (2) facilities choosing 
to manage their hazardous 
pharmaceutical wastes and only certain 
categories (such as certain 
chemotherapy drugs) of pharmaceutical 
wastes not currently regulated as 
hazardous waste as universal wastes; (3) 
facilities choosing to manage only their 
hazardous pharmaceutical wastes as 
universal wastes; and (4) facilities 
choosing to manage their hazardous 
pharmaceutical wastes as hazardous 
wastes, not universal wastes. 
Furthermore, the Agency requests an 
explanation of why generators would 
choose one approach over another. 
Additionally, the Agency solicits 
information on the amount of 
pharmaceutical wastes generated at 
various health care facilities, as well as 
these facilities’ pharmaceutical waste 
management practices. Finally, the 
Agency is seeking any cost information 
for the aforementioned scenarios. 

2. Households and Conditionally 
Exempt Small Quantity Generators 

Currently, under the household 
hazardous waste exclusion in 40 CFR 
261.4(b)(1) of the federal hazardous 
waste program, hazardous wastes from 
households are not subject to the 
hazardous waste regulations, including 
the UWR provisions. However, EPA 
encourages ‘‘households’’ to dispose of 
any pharmaceutical wastes generated in 
their homes through local household 
hazardous waste management programs 
or community take-back programs. 
Links for finding pharmaceutical take- 
back programs and donation programs 
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44 Wastes that are managed as universal wastes do 
not count toward the facility’s hazardous waste 
generator status. See 40 CFR 261.5; 262.10. 
However, while the facility may be recognized as 
a handler for the purposes of universal waste, it is 
still considered a generator if any other listed or 
characteristic hazardous wastes are generated in 
addition to the universal wastes. See 40 CFR 
261.5(c). 

45 Currently under RCRA, reverse distributors can 
only accept pharmaceuticals that are product and 
not waste. Please see discussion in section IV.C.2.d 
of this preamble. 

46 See http://www.deadiversion.usdoj.gov/faq/ 
general.htm#pre_med for more information. 

are listed at: http://www.epa.gov/ppcp/ 
links.html#state. 

CESQGs are subject to limited waste 
management requirements under 40 
CFR 261.5. Specifically, CESQGs are not 
required to obtain an EPA ID number or 
to comply with the same accumulation 
and storage, manifesting, or 
recordkeeping and reporting 
requirements as SQGs or LQGs. 
However, CESQGs are required to 
identify which wastes are hazardous 
wastes, comply with some accumulation 
requirements and ensure that their 
hazardous wastes are properly treated or 
disposed. Under the existing UWR 
provisions, CESQGs may choose to 
manage certain hazardous wastes in 
accordance with either the CESQG 
regulations under 40 CFR 261.5 or 
under the UWR at 40 CFR part 273. In 
addition, the provision under 40 CFR 
273.8(b), which requires any universal 
waste that is mixed with a household or 
CESQG waste to be handled as a 
universal waste in accordance with 40 
CFR part 273, will remain unchanged by 
this proposal, if finalized. 

The Agency requests information on 
whether persons exempted from subtitle 
C regulation would choose to manage 
their pharmaceutical wastes under the 
UWR. 

3. Handlers of Universal Waste 

A handler of universal waste can be 
a person who generates universal waste. 
A handler can also be a person who 
receives universal waste from generators 
or other handlers, consolidates the 
waste, and then sends it on to other 
handlers or treatment or disposal 
facilities. Universal waste handlers 
accumulate universal waste, but do not 
treat, recycle or dispose of them. In 
addition, each location that is 
generating or collecting universal waste 
is considered a separate universal waste 
handler. Therefore, if a company has 
several locations at which universal 
waste is generated or collected, each 
location is a separate handler. Finally, 
the accumulation threshold that 
distinguishes between small and large 
handlers does not refer to any one 
category of universal waste, but refers to 
the total quantity of all universal waste 
accumulated on-site (UW pesticides, 
mercury-containing equipment, etc.). 

As an example of who may be treated 
as a universal waste handler, if 
hazardous pharmaceutical wastes are 
added to the UWR, a hospital that is 
currently a LQG under the subtitle C 
regulations can decide to manage its 
hazardous pharmaceutical waste as a 
universal waste, as a universal waste 

handler.44 Additionally, reverse 
distributors may choose to become 
universal waste handlers under the 
UWR and may choose to accept 
universal waste from other universal 
waste handlers for purposes of 
consolidation.45 Under this scenario, 
reverse distributors may accept both 
pharmaceutical universal waste and 
unused and ‘‘creditable’’ 
pharmaceutical products from health 
care facilities, but, due to requirements 
under current DEA regulations, reverse 
distributors may not accept controlled 
substances from consumers or other 
persons who are not registered with 
DEA.46 

Under this proposal, most of the 
existing universal waste requirements 
currently applicable to SQHUWs and 
LQHUWs would also apply to handlers 
of hazardous pharmaceutical wastes. 
For both SQHUWs and LQHUWs, these 
requirements include labeling and 
marking, accumulation time limits, 
employee training, response to releases, 
requirements related to off-site 
shipments, and export requirements. 
Sections V.B.3.a and V.B.3.b discuss the 
specific differences between the small 
quantity handler and large quantity 
handler requirements for universal 
wastes. 

a. Small Quantity Handler of Universal 
Waste 

As defined in 40 CFR 273.9, a 
SQHUW is a universal waste handler 
who accumulates less than 5,000 
kilograms total of universal waste at any 
time (e.g., batteries, pesticides, mercury- 
containing equipment (MCE), lamps and 
pharmaceuticals (as proposed), 
calculated collectively). SQHUWs do 
not need to notify EPA of their universal 
waste activities (as noted under 40 CFR 
273.12) and are not required to obtain 
an EPA identification number prior to 
managing universal wastes. In addition, 
SQHUWs have less stringent 
requirements for the training of 
employees (discussed in section V.G.) 
and for the tracking of universal wastes 
(discussed in section V.J.) compared to 
the requirements for LQHUWs. 

However, if a SQHUW accumulates 
5,000 kg or more of universal waste at 
any one time, that handler must then 
comply with all LQHUW requirements 
and must continue to do so for the 
remainder of the calendar year. 

EPA is proposing to maintain and is 
soliciting comment on maintaining the 
current SQHUW threshold and 
notification requirements for those 
small quantity handlers that would be 
managing hazardous pharmaceutical 
wastes as universal wastes. EPA is not 
soliciting comment on or considering 
changes to these requirements for 
SQHUWs of other universal wastes. 

b. Large Quantity Handlers of Universal 
Waste 

A LQHUW is defined in 40 CFR 273.9 
as a universal waste handler who 
accumulates 5,000 kilograms or more of 
universal waste at any time (e.g., the 
total amount of batteries, pesticides, 
MCE, lamps and pharmaceuticals (as 
proposed), calculated collectively). As is 
discussed in subpart C of 40 CFR part 
273 of the existing regulations, 
LQHUWs must send written notification 
of their universal waste management to 
the Regional Administrator, and receive 
an EPA identification number before 
meeting or exceeding the 5,000 kg 
storage limit. However, a LQHUW is not 
required to notify/re-notify that he is 
handling universal waste if he has 
already notified EPA and obtained an 
identification number for other 
hazardous waste management activities. 
Once the 5,000 kg threshold is met, the 
designation of LQHUW is retained by 
the handler for the remainder of the 
calendar year; however, the handler 
may reevaluate his status as a LQHUW 
in the following calendar year. In 
addition to the notification 
requirements, LQHUWs have more 
stringent training and waste tracking 
requirements than SQHUWs. These 
requirements are discussed further in 
sections V.G. and V.J. of this preamble, 
respectively. 

EPA is proposing to maintain the 
existing LQHUW threshold and 
notification requirements for those large 
quantity handlers that would be 
managing hazardous pharmaceutical 
wastes as universal wastes and solicits 
comments on this proposal. EPA is not 
soliciting comment on or considering 
changes to these requirements for 
LQHUWs of other universal wastes. 
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47 Please see discussion in section IV.B of this 
preamble for more information regarding the 
definitions proposed for this rulemaking. 

48 Used sharps, such as needles or syringes with 
needles, are not included under this proposed rule 
as sharps are considered medical wastes, presently 
regulated at the state and local level. In addition 
sharps pose both an unreasonable physical danger 
and biohazard danger to those sorting wastes and 
so have not been included in the proposed rule. See 
Technical Manual on Controlling Occupation 
Exposure to Hazardous Drugs found at http:// 
www.osha.gov/dts/osta/otm/otm_vi/otm_vi_2.html 
see (c)(1)(b). and Response Regarding Needlestick 
Injuries in the Sharps Recycling Industry (RO 
#11778). 

49 Medical devices (with the exception of devices 
with a primary purpose of dispensing or delivering 

a chemical product, vaccine or allergenic of 
delivery devices) are not regulated under this 
proposal, since they do not fall within the 
definition of pharmaceutical. These wastes may be 
regulated when disposed based on whether or not 
they are listed or are characteristic hazardous 
wastes. 

50 Infectious or biohazardous ‘‘red-bag’’ wastes 
are medical wastes, which are regulated at the state 
and local level. 

51 Under the current generator regulations, 
containers once holding listed wastes are 
themselves considered listed hazardous wastes due 
to the residues remaining in the containers (see 40 
CFR 261.33(c)). Please see footnote #6 for more 
details. 

52 Any syringe containing the residue of a P- or 
U-listed drug is not considered a listed hazardous 
waste, and would be hazardous only if the residue 
exhibits a hazardous waste characteristic 
(‘‘Epinephrine Residue in a Syringe is Not P042,’’ 
RO #13718; letter to Mr. Gary Chilcott (Sure-Way 
Systems Inc.) from Robert Dellinger RO #14788). 

53 The ‘‘Applicability’’ sections for each universal 
waste are found in subpart A of part 273. Each 
‘‘Applicability’’ section describes the following: (1) 
What wastes are included under 40 CFR 273; (2) 
what wastes are not covered under 40 CFR 273; and 
(3) when the material becomes a ‘‘waste.’’ 

C. Definitions 
As used in this proposed rule,47 the 

term ‘‘pharmaceutical’’ refers to ‘‘any 
chemical product, vaccine or allergenic 
(including any product with the primary 
purpose to dispense or deliver a 
chemical product, vaccine or 
allergenic), not containing a radioactive 
component, that is intended for use in 
the diagnosis, cure, mitigation, 
treatment, or prevention of disease or 
injury in man or other animals; or any 
chemical product, vaccine or allergenic 
(including any product with the primary 
purpose to dispense or deliver a 
chemical product, vaccine or 
allergenic), not containing a radioactive 
component, that is intended to affect the 
structure or function of the body in man 
or other animals. This definition 
includes products such as transdermal 
patches, and oral delivery devices such 
as gums or lozenges. This definition 
does not include sharps or other 
infectious or biohazardous waste, dental 
amalgams, medical devices not used for 
delivery or dispensing purposes, 
equipment, contaminated personal 
protective equipment or contaminated 
cleaning materials.’’ The definition of 
pharmaceutical is adapted from the 
Federal Food, Drug and Cosmetic Act’s 
definition for ‘‘drug.’’ 21 U.S.C. 
321(g)(1)(B) and (C). As discussed 
above, this definition is meant to 
include, but is not limited to, such 
things as pills or tablets, medicinal 
gums or lozenges, medicinal liquids, 
ointments and lotions, IV or other 
compounded solutions, chemotherapy 
drugs, vaccines, allergenics, medicinal 
shampoos, antiseptics and medicinal 
dermal patches, and any delivery 
devices with the primary purpose to 
dispense or deliver a chemical product, 
vaccine or allergenic. 

In contrast, the definition of 
pharmaceutical is not intended to 
include sharps (e.g., needles from IV 
bags or syringes),48 waste chemicals 
from laboratories, medical devices (e.g., 
blood pressure cuffs, mercury 
thermometers, x-ray films and fixers),49 

dental amalgams, infectious or 
biohazardous ‘‘red-bag’’ waste,50 
personal protective equipment 
contaminated with hazardous 
pharmaceuticals (e.g., scrubs, gowns, 
gloves), any materials used to clean up 
spills of hazardous pharmaceutical 
wastes, or wastes resulting from 
pharmaceuticals manufacturing or 
distribution. 

In addition, for the purposes of this 
rulemaking, the term ‘‘pharmaceutical 
universal waste’’ means a 
pharmaceutical that is a hazardous 
waste as defined in § 261.3, and 
containers (e.g., pill bottles, vials, IV 
bags, and tubes of ointment/gel/cream, 
etc.) which have held any hazardous 
pharmaceutical waste and which would 
be classified as hazardous waste under 
§ 261.7. The Agency decided to define 
‘‘pharmaceutical universal waste’’ to 
ensure that any container which has 
held hazardous pharmaceutical wastes 
(and thus is also considered a hazardous 
pharmaceutical waste, unless that 
container is considered ‘‘RCRA- 
empty’’ 51, 52) could also be managed in 
the universal waste system. As a result 
of defining ‘‘pharmaceutical universal 
waste’’ for the reason described above, 
the ‘‘Applicability’’ section in § 273.6 of 
the proposed regulatory text will not be 
parallel to the ‘‘Applicability’’ sections 
for the other universal waste regulations 
included in the federal RCRA subtitle C 
hazardous waste regulations.53 
Specifically, the Agency has proposed 
to omit the regulatory language 
describing what pharmaceuticals would 
not be covered under 40 CFR part 273 
of the proposed pharmaceutical 
universal waste rule. The reason for 
proposing this omission is that 

discussing what is not covered would be 
redundant as the proposed definition of 
‘‘pharmaceutical universal waste’’ 
clearly addresses that 40 CFR part 273 
would apply to pharmaceuticals and 
‘‘non-empty’’ containers of 
pharmaceutical waste that are 
hazardous wastes. The Agency notes 
that these proposed modifications were 
only made in order to avoid redundancy 
with the definitions proposed in 40 CFR 
260.10 and 273.9. 

The Agency is requesting comment on 
the proposed definition of 
‘‘pharmaceutical.’’ Specifically, EPA is 
seeking comment on whether the 
definition of ‘‘pharmaceutical’’ is clear 
and appropriate, and whether it 
encompasses the full range of 
pharmaceuticals available. In addition, 
EPA is seeking comment on whether 
this definition inadvertently includes 
items not intended to be incorporated 
into the universal waste system, such as 
dental or medical devices. The Agency 
is also requesting comment on, in order 
to add hazardous pharmaceutical wastes 
to the UWR, whether additional 
elements not included in this proposal 
need to be added to this proposed 
definition. Finally, the Agency requests 
comment on whether the proposed 
definition of ‘‘pharmaceutical universal 
waste’’ is clear and appropriate. 

D. Waste Management 
As it is stated in 40 CFR 273.11 and 

273.31, all universal waste handlers are 
prohibited from disposing of universal 
wastes, or diluting or treating universal 
waste, except for responding to releases 
(as provided in 40 CFR 273.17 and 
273.37), or managing specific wastes (as 
provided in 40 CFR 273.13 and 273.33). 
Handlers of pharmaceutical universal 
wastes must manage these wastes in a 
manner that prevents releases of 
universal wastes or components thereof 
into the environment (as is required for 
other universal wastes; see 40 CFR 
273.13 and 273.33). These existing 
provisions are mostly maintained in this 
proposed rulemaking—that is, 
paragraphs 273.13(e) and 273.33(e) of 
these proposed regulations address the 
specific waste management 
requirements proposed for 
pharmaceutical wastes by small and 
large quantity handlers, respectively. 
Some other aspects of universal waste 
handling would be revised only for 
pharmaceutical wastes by this proposal 
as described immediately below. 

1. Containers 
To prevent their release into the 

environment, the Agency is proposing 
to require that pharmaceutical universal 
wastes must be packed into containers 
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54 Please note that persons managing controlled 
substances must comply with all requirements of 
the Controlled Substances Act and DEA regulations 
for the handling and disposal of controlled 
substances. 

55 For more information on applicable OSHA 
standards, see OSHA’s Bloodborne Pathogens 
Standard at 29 CFR 1910.1030, Technical Manual 
on Controlling Occupation Exposure to Hazardous 
Drugs, found at http://www.osha.gov/dts/osta/otm/ 
otm_vi/otm_vi_2.html and Compliance Assistance 
document for the Health Care Industry, found at 
http://www.osha.gov/dcsp/compliance_assistance/ 
quickstarts/health_care/ 
health_care.html#Step%201. 

56 Some medical devices, such as mercury 
thermometers, may meet the definition of 
‘‘mercury-containing equipment’’ in 40 CFR 273.9 
and thus may be eligible for management under the 
UWR as ‘‘Universal Waste—Mercury Containing 
Equipment.’’ (Please see subpart B and C of the 
UWR for the small quantity and large quantity 
handler standards, respectively, for mercury- 
containing equipment.) 

57 That is, any pharmaceutical that is not already 
contained in a blister pack, bottle, box, etc., but is 
loose. 

58 Any pharmaceutical contained in packaging 
that can be punctured (e.g., IV bags) or broken (e.g., 
glass vials), etc. 

that are structurally sound and 
compatible with the pharmaceutical 
wastes that will be contained within 
them. That is, the containers must not 
have any evidence of leakage, spillage or 
damage that could result in the release 
of waste under reasonably foreseeable 
circumstances. EPA intends this 
requirement to mean that containers 
used for holding pharmaceutical 
universal wastes must be in good 
condition, with no severe rusting, 
apparent structural defects, or 
deterioration. Furthermore, the Agency 
is proposing to require that 
incompatible wastes not be placed in 
the same container, unless in 
compliance with 40 CFR 265.17(b). 

Unlike the container requirements for 
other universal wastes, the proposed 
container requirements for 
pharmaceutical universal wastes do not 
include the requirement that containers 
be ‘‘closed.’’ EPA believes that requiring 
closed containers for pharmaceutical 
wastes would provide a burden that is 
unwarranted in these situations as most 
pharmaceutical universal wastes would 
be unused and in their original 
packaging when disposed, and so 
accumulating these wastes in a larger 
container would pose little, if any, risk 
of release through spillage, leakage or 
emission to the air. Thus, as proposed, 
accumulation containers for 
pharmaceutical universal wastes may be 
open, covered, or sealed, as long as the 
performance standard to prevent 
releases is met.54 However, the Agency 
also understands that there are likely to 
be pharmaceutical universal wastes that 
have been removed from their original 
packaging, or that will be in liquid or 
semi-solid form when discarded into the 
universal waste container. Therefore, 
handlers must take any appropriate 
measures necessary to prevent releases 
of these wastes. Such measures may 
mean covering the container to prevent 
emissions or placing the collection 
container in an inconspicuous space or 
securing the container to a building 
support, cart or other equipment to 
prevent releases due to the container 
being tipped or knocked over. 

EPA seeks comment on whether the 
proposed container management 
standards are appropriate for 
pharmaceutical universal wastes. 
Additionally, EPA seeks comment on 
whether the containers should be 
required to be ‘‘closed’’ or ‘‘covered,’’ 
except when waste is being added to or 
removed from the containers, in order to 

prevent releases during accumulation. 
Specifically, EPA is requesting 
information on scenarios in which a 
‘‘closed’’ or ‘‘covered’’ requirement 
would be appropriate. EPA is not 
seeking, nor will we respond to, 
comments on whether to remove the 
term ‘‘closed’’ from the container 
requirements of the other types of 
universal wastes, since that is not the 
subject being addressed in this proposed 
rule. Finally, EPA also requests 
comment on whether handlers of 
pharmaceutical universal wastes should 
be required to maintain the 
pharmaceutical wastes in their original 
packaging if received as such. 

2. Sorting 
The Agency is proposing specifically 

to allow, but not require, sorting of 
pharmaceutical universal wastes. 
Sorting is currently allowed for handlers 
of universal waste batteries (see 40 CFR 
273.13(a)(2) for SQHUW and 40 CFR 
273.33(a)(2) for LQHUW). For 
pharmaceutical universal wastes, the 
proposed rule allows sorting provided 
the handler ensures compliance with all 
applicable OSHA regulations 55 and 
ensures that employees tasked with 
sorting the pharmaceutical wastes are 
thoroughly familiar with the 
pharmaceutical universal waste 
handling and emergency procedures. 
Handlers also should not commingle 
sharps, such as needles, scalpel blades 
or scissors, medical devices 56 or 
infectious wastes, with the 
pharmaceutical wastes being managed. 
If a handler sorts pharmaceutical 
universal wastes to separate those that 
are incompatible or to segregate out 
non-universal wastes from the 
pharmaceutical universal wastes, EPA 
recommends that handlers keep 
pharmaceutical universal wastes in their 
original packaging, to decrease chemical 
exposure for employees handling the 
wastes, as well as the risk of reactions 
between any possible incompatible 
materials. Alternatively, the Agency 

encourages, but is not requiring, 
handlers generating pharmaceutical 
universal waste to place any 
pharmaceutical that is not in its original 
packaging 57 or is contained in packing 
that could be compromised 58 
(especially liquids, IV bags, IV bag 
tubing, etc.) into a separate individual 
container, such as a sealed zipper 
storage bag, prior to placing the 
pharmaceutical universal waste into the 
universal waste accumulation container. 
Adhering to these precautions would 
further protect the personnel sorting the 
wastes and would prevent 
contamination of the commingled waste 
should any bags, tubing, or vials leak or 
break. Furthermore, the individual 
containers would prevent entanglement 
of tubing, thereby reducing sorting time. 

EPA seeks comment on the proposed 
pharmaceutical universal waste sorting 
provisions. Specifically, the Agency 
requests comments on whether sorting 
of pharmaceutical universal wastes 
should be required, or whether 
requiring sorting is unnecessary due to 
the forms in which pharmaceuticals are 
typically found. Finally, the Agency 
requests examples of accidents that have 
occurred, or may occur, at health care 
facilities or reverse distributors due to 
incidents of incompatible hazardous 
pharmaceutical wastes being stored 
together. 

3. Generation of Solid Wastes 

As a result of sorting activities, solid 
wastes (both pharmaceutical and non- 
pharmaceutical) may be generated. It is 
the responsibility of the handler to 
determine if the generated solid waste is 
a listed hazardous waste or exhibits a 
hazardous waste characteristic (see 
subparts C and D in 40 CFR part 261). 
If it is determined that the waste is 
hazardous, but it does not meet the 
definition of ‘‘pharmaceutical,’’ then it 
must be managed in compliance with all 
applicable requirements of 40 CFR parts 
260 through 268 and 270. The handler 
would also be considered a generator of 
hazardous waste and would therefore be 
subject to the generator requirements at 
40 CFR part 262. However, if it is 
determined that the generated solid 
waste is not hazardous, then it can be 
managed as a solid waste, and must be 
managed in accordance with all 
applicable federal, state or local solid 
waste regulations. 
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59 For further discussion of the UWR employee 
training requirements, see 60 FR 25527–25528; May 
11, 1995. 

60 LQHUW are not required to keep employee 
training records (see 60 FR 25528; May 11, 1995). 

61 SQHUW may inform their employees of proper 
handling and emergency procedures via verbal 
communication or through the distribution of 
pamphlets or other documentation (see 60 FR 
25528; May 11, 1995). 

62 If a handler chooses to self-transport universal 
wastes off-site, that handler must comply with the 
universal waste transporter requirements found in 
subpart D of the universal waste regulations. 

E. Labeling/Marking 

The Agency is proposing that 
universal waste handlers managing 
pharmaceutical universal waste label 
each individual pharmaceutical 
universal waste item or accumulating 
container holding the pharmaceutical 
universal waste with the words 
‘‘Universal Waste—Pharmaceuticals,’’ or 
‘‘Waste Pharmaceuticals.’’ These 
requirements can be found in 40 CFR 
273.14(f) and 273.34(f) of the proposed 
rule. The Agency is requesting 
comments on the appropriateness of the 
proposed general labeling requirements 
for pharmaceutical universal wastes. 
Specifically, the Agency requests 
comment on whether, in order for the 
destination facility to have sufficient 
information on the pharmaceutical 
universal wastes they receive, universal 
waste handlers should be required to 
include on the label the relevant 
chemical information or the hazardous 
waste code. 

F. Accumulation Time Limits 

The existing UWR contains a one year 
accumulation limit for both SQHUWs 
and LQHUWs, as well as requirements 
for demonstrating the accumulation 
time (e.g., dating the label when the 
item first becomes a waste, or 
maintaining an inventory system 
identifying the date when the item 
became a waste). The UWR allows 
accumulation for more than one year if 
it is solely for accumulating such 
quantities of universal waste as are 
necessary to facilitate proper recovery, 
treatment, or disposal. See 40 CFR 
273.15(a)–(c) and 273.35(a)–(c). Thus, 
we assume that any accumulation up to 
one year is for this purpose but, for any 
accumulation beyond one year, the 
handler bears the burden of 
demonstrating that accumulation is 
solely to facilitate proper recovery, 
treatment or disposal. 

The Agency is proposing to continue 
to use these accumulation time limits 
for pharmaceutical universal wastes. 
The Agency is requesting comments, 
however, on whether a different time 
limit is appropriate for handlers of 
pharmaceutical universal wastes and 
whether small and large pharmaceutical 
universal waste handlers should be 
subject to different accumulation time 
limits. In addition, the Agency is 
seeking comment and data on whether 
any pharmaceutical wastes or mixtures 
of pharmaceutical wastes tend to 
become more dangerous with age. EPA 
is not seeking, nor will it respond to, 
comments on whether to change the 
accumulation time limits for handlers of 

other types of universal wastes, which 
are not covered in this proposal. 

G. Employee Training 

The employee training requirements 
for small and large quantity handlers of 
universal waste can be found in 40 CFR 
273.16 and 273.36, respectively. The 
Agency is proposing that the employee 
training requirements for 
pharmaceutical universal wastes be the 
same as the training requirements for 
other universal wastes.59 Briefly, the 
existing universal waste training 
requirements require that LQHUW 
ensure that all employees are 
thoroughly familiar with the proper 
waste handling and emergency 
procedures related to their 
responsibilities during normal facility 
operations and emergencies.60 SQHUW 
must inform all employees that handle 
or have responsibilities for managing 
universal waste of the proper handling 
and emergency procedures appropriate 
to the type(s) of universal wastes 
managed at the facility.61 A basic 
employee training requirement is 
necessary to ensure that employees are 
specifically familiar with the waste 
handling procedures under the UWR. 
The Agency believes that training 
provided under other programs that 
would meet any or all of the 40 CFR part 
273 training requirements may be used 
to fulfill these requirements. As long as 
the substantive standards of the training 
provisions are met, the handler has 
fulfilled the training requirement. There 
is no requirement that the training 
provided to meet these requirements 
must be separate from other training 
given to employees. In addition, the 
Agency strongly urges handlers to 
familiarize their employees with the 
regulations of the U.S. Department of 
Health and Human Services (regarding 
HIPAA), DEA, OSHA and DOT as these 
agencies’ regulations may impose 
additional training requirements beyond 
those of the UWR. 

The Agency is requesting comments 
on whether this rule should require 
specialized training for some or all 
handlers for sorting pharmaceutical 
universal wastes. EPA is not seeking, 
nor will the Agency respond to, 
comments on whether to change the 
training requirements for handlers of 

other types of universal wastes which 
are not covered in this proposal. 

H. Responses to Releases 
The response to releases requirements 

for small and large quantity handlers of 
universal waste are found in 40 CFR 
273.17 and 273.37. These regulations 
include basic release responses, 
including the requirement that handlers 
immediately contain all releases of, and 
other residues from, universal wastes. 
Then the handlers must determine 
whether any material resulting from the 
release is hazardous waste and, if so, 
must manage it under the full RCRA 
subtitle C hazardous waste regulations. 
Handlers, however, are not subject to 
facility-wide corrective action when 
there is a release of universal waste. 

Any releases of universal waste not 
cleaned up constitutes illegal disposal 
allowing further action by EPA under 
RCRA. In addition, any releases of 
hazardous substances above the 
reportable quantity (RQ) thresholds 
must be reported under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) (see CERCLA section 103 
(42 U.S.C. 9603(a))). Since universal 
wastes are hazardous wastes and, thus, 
hazardous substances under CERCLA, 
reporting for universal waste releases is 
required if RQs are exceeded (see 40 
CFR 302.4 for RQs for hazardous 
substances). Such reports provide 
notification to the Agency concerning 
releases and would thus allow the 
Agency to take action, if necessary, 
under either RCRA or CERCLA. 

This notice does not propose to 
change any of the existing requirements 
for responding to releases of hazardous 
pharmaceutical wastes. 

I. Off-Site Shipments 
The requirements for off-site 

shipments under the UWR are included 
in 40 CFR 273.18 and 273.38. To 
summarize the off-site shipment 
requirements of the UWR, handlers of 
both small and large quantities of 
universal waste are prohibited from 
sending or taking universal waste to a 
place other than another universal waste 
handler, a destination facility, or a 
foreign destination. Universal waste 
handlers can either contract with 
someone else to transport their 
universal waste or transport it 
themselves.62 If a universal waste being 
offered for off-site transportation meets 
the definition of hazardous materials 
under DOT 49 CFR 171–180, the 
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63 The receiving facility may send the rejected 
shipment back to the original shipper or to a 
mutually agreed upon destination facility. 

64 If the universal waste will be transported 
through a state that does not recognize the waste as 
a universal waste, then a manifest is required. 

65 The required records may take the form of a 
log, invoice, manifest, bill of lading or other 
shipping document. 

66 A transporter storing a universal waste for more 
than ten days will be considered a handler and 
must comply with the standards for either a small 
or large quantity handler, whichever is appropriate. 

67 For a more detailed discussion regarding the 
universal waste transporter requirements, please see 
60 FR 25532—25533 of the May 11, 1995, final 
UWR. 

handler of the universal waste must 
package, label, mark, and placard the 
shipment in accordance with the DOT 
regulations under 49 CFR parts 172–180 
and must prepare the proper shipping 
papers. 

Under the UWR, both the shipper (a 
small or large quantity handler of 
universal waste who is shipping the 
universal waste to another handler or 
destination facility) and the receiving 
facility (a small or large quantity 
handler of universal waste, or 
destination facility receiving a shipment 
of universal waste from another 
universal waste handler) share certain 
responsibilities for the proper handling 
of the universal wastes being shipped. 
For instance, in order to prevent or limit 
rejected shipments, 40 CFR 273.18(d) 
and 273.38(d) of the UWR specify that 
the shipper of the universal waste must 
ensure that a receiving universal waste 
handler agrees to receive the shipment 
prior to the waste being sent. In 
addition, 40 CFR 273.18(e) and 
273.38(e) of the rule specify that if the 
shipper sends universal waste to 
another handler or destination facility 
and the shipment is rejected, the 
shipping handler must receive the waste 
back or agree with the receiving facility 
on a destination facility to which the 
shipment will be sent. Sections 
273.18(f), 273.38(f) and 273.61(b) 
provide that if an unsuitable shipment 
containing universal waste is received, 
the receiving facility, in turn, may reject 
the full shipment or a portion of the 
shipment. At that time, the receiving 
facility must notify the shipper of the 
rejection and discuss reshipment of the 
load.63 In addition, 40 CFR 273.18(g), 
273.38(g), and 273.61(c) of the UWR 
address the procedures to be followed if 
a handler receives a shipment of 
hazardous waste that is not a universal 
waste. Specifically, these subsections 
state that should such a shipment be 
received, the receiving facility must 
immediately notify the appropriate 
regional EPA office (or the authorized 
state, when appropriate) of the illegal 
shipment and provide the name, 
address, and phone number of the 
shipper. The EPA regional office (or 
state) would provide instructions to the 
receiving facility for managing the 
hazardous waste. Finally, when a 
handler of universal waste receives a 
shipment of non-hazardous, non- 
universal waste, the handler must 
manage the waste in compliance with 

applicable federal or state solid waste 
regulations. 

This notice does not propose to 
change any of the existing requirements 
applicable to the off-site shipping of 
universal waste, including 
pharmaceutical waste managed as 
universal waste. 

J. Tracking Universal Waste Shipments 
Manifests are not required for any 

shipments of universal waste by small 
and large quantity handlers of universal 
waste. Small quantity handlers are not 
required to track shipments,64 including 
shipments to destination facilities. 
However, the UWR does include a basic 
recordkeeping requirement to track 
waste shipments arriving at and leaving 
from handlers of LQHUWs. These basic 
tracking requirements are found in 40 
CFR 273.19 and 273.39. 

For each shipment of universal waste 
received at or sent by a large quantity 
handler, the record 65 must include the 
name and address of the universal waste 
handler or foreign shipper to or from 
whom the universal waste was sent; the 
quantity of each type of universal waste 
sent or received (e.g., batteries, 
pesticides, thermostats, MCEs, lamps, 
and pharmaceuticals, if this rule is 
finalized as proposed); and the date of 
receipt of the shipment of universal 
waste. 

This notice does not propose to 
change any of the existing requirements 
applicable to the tracking of universal 
waste shipments, including 
pharmaceutical waste managed as 
universal waste. 

K. Exports 
The export requirements for small and 

large handlers of universal waste are 
found in 40 CFR 273.20 and 273.40, 
respectively. A handler sending 
universal waste to a foreign destination, 
without first sending the waste to a 
consolidation point or destination 
facility, would be subject to the 
requirements equivalent to the existing 
hazardous waste export requirements 
found at subpart E of 40 CFR part 262, 
even though a manifest would not be 
required. Thus, all universal waste 
shipments would follow procedures for 
notification and consent which are 
independent of the manifest procedures. 
Also, as discussed in the previous 
section, LQHUW are required to keep 
records of where they send universal 
waste, and from where they receive 

universal waste, including foreign 
destinations or shippers. 

This notice does not propose to 
change any of the existing requirements 
applicable to the export of universal 
wastes, including pharmaceutical waste 
managed as universal waste. 

L. Standards for Universal Waste 
Transporters 

The requirements for universal waste 
transporters are found under 40 CFR 
273.50 through 273.56. Briefly, 
universal waste transporters are 
prohibited from disposing and diluting 
or treating universal wastes; must 
handle universal wastes in compliance 
with all applicable DOT regulations; 
and must only transport universal 
wastes to handlers, destination 
facilities, or to foreign destinations. In 
addition, transporters may only store 
universal wastes for ten days or less; 66 
must respond to releases; and must 
follow certain export requirements, if 
shipping to a foreign destination.67 

This notice does not propose to 
change any of the existing requirements 
applicable to transporters of universal 
wastes, including pharmaceutical 
wastes managed as universal wastes. 

M. Standards for Destination Facilities 
As described in 40 CFR 273.9 of the 

existing UWR, a destination facility is 
‘‘a facility that treats, disposes of, or 
recycles a particular category of 
universal waste, except those 
management activities described in 
paragraphs (a) and (c) of 40 CFR 273.13 
and 273.33. A facility at which a 
particular category of universal waste is 
only accumulated is not a destination 
facility for purposes of managing that 
category of universal waste.’’ The 
standards for destination facilities can 
be found under 40 CFR part 273, 
subpart E of the existing UWR, and they 
are briefly summarized below. 

The standards state that destination 
facilities are subject to all applicable 
requirements of 40 CFR parts 264, 265, 
266, 268, 270 and 124 of Title 40 and, 
if the destination facility recycles 
universal wastes without storing them 
before they are recycled, to 40 CFR 
261.6(c)(2). In addition, the notification 
requirement under § 3010 of RCRA still 
applies to destination facilities 
accepting universal wastes. 

Destination facilities also have 
requirements for off-site shipments of 
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universal wastes. Similar to the off-site 
shipment standards for universal waste 
handlers (previously discussed in 
section V.I of this preamble), destination 
facilities can only send or take universal 
wastes to handlers, other destination 
facilities or foreign destination facilities. 
Destination facilities can also reject 
shipments or portions of shipments 
containing universal wastes, but the 
destination facility owner or operator 
must notify the shipper of the rejection 
and arrange for re-shipment. Analogous 
to the handler requirements with which 
small and large quantity handlers of 
universal waste must comply, if a 
destination facility receives a shipment 
of hazardous waste that is not a 
universal waste, the facility must notify 
its regional EPA office (or authorized 
state). Finally, if the facility receives 
non-hazardous, non-universal waste in 
the shipment, the destination facility 
may manage the waste in any manner 
that is in compliance with applicable 
federal or state and local solid waste 
regulations. 

Tracking of universal waste 
shipments also applies to destination 
facilities. The UWR requires that the 
owner or operator of a destination 
facility keep the same records for receipt 
of universal waste shipments as those 
kept by handlers of large quantities of 
universal wastes (discussed in section of 
V.J. of this preamble). A record must be 
kept for each shipment of universal 
waste received at the facility. The record 
may be in the form of a log, invoice, 
manifest, bill of lading or other shipping 
document, and must include the 
following information: (1) The name 
and address of the universal waste 
handler or foreign shipper from whom 
the universal waste was sent; (2) the 
quantity of each type of universal waste 
received; and (3) the date of receipt of 
the shipment of universal waste. In 
addition, destination facilities are 
required to maintain these records for 
three years. 

This notice does not propose to 
change any of the existing requirements 
applicable to destination facilities that 
manage universal wastes, including 
pharmaceutical wastes managed as 
universal wastes. 

N. Import Requirements 
Pharmaceutical universal wastes 

entering the country would be subject to 
the same UWR provisions as any other 
universal waste. The import 
requirements for universal wastes are 
found in 40 CFR 273.70. This section 
clarifies that universal wastes that are 
imported from another country must be 
managed, upon entry into the United 
States, in compliance with the 

appropriate universal waste 
requirements for transporters, handlers, 
or destination facilities, depending on 
the universal waste management 
activities conducted within the United 
States. 

This notice does not propose to 
change any of the existing universal 
waste requirements applicable to the 
import of universal wastes, including 
pharmaceutical wastes managed as 
universal wastes. 

O. Land Disposal Restrictions 

Pursuant to the Land Disposal 
Restrictions (LDR) provisions of the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWA), all 
hazardous wastes listed or identified in 
accordance with RCRA section 3001 are 
prohibited, on specified timetables, 
from land disposal unless they are 
appropriately treated or otherwise meet 
the specified treatment standard. The 
regulations for the LDR program in 40 
CFR part 268 apply to persons who 
generate or transport hazardous waste 
and owners and operators of hazardous 
waste treatment, storage, and disposal 
facilities, unless they are specifically 
excluded from regulation in 40 CFR 
parts 261 or 268. 

As discussed in the preambles for the 
proposed and final UWR (58 FR 8123— 
8124, February 11, 1993; 60 FR 25534— 
25535, May 11, 1995, respectively), 
handlers and transporters of universal 
wastes must comply with all of the 
substantive LDR requirements, but not 
the administrative requirements. These 
substantive requirements include: (1) A 
prohibition on accumulating prohibited 
hazardous wastes directly on the land 
(land disposal); (2) a requirement to 
treat wastes to meet the treatment 
standards prior to land disposal; (3) a 
prohibition on dilution; and (4) a 
prohibition on waste accumulation, 
except for purposes of accumulating 
quantities sufficient for proper recovery, 
treatment or disposal. Destination 
facilities are required to comply with all 
of the 40 CFR part 268 LDR 
requirements for universal waste, which 
include both the substantive and 
administrative requirements. 

This notice does not propose to 
change any of the existing requirements 
with respect to the land disposal 
restrictions for universal wastes, 
including pharmaceutical wastes 
managed as universal wastes. 

VI. State Authority 

A. Applicability of Rule in Authorized 
States 

Under section 3006 of RCRA, EPA 
may authorize qualified states to 

administer and enforce the RCRA 
hazardous waste program within the 
state. Following authorization, EPA 
retains enforcement authority under 
sections 3008, 3013, and 7003 of RCRA, 
although authorized states have primary 
enforcement responsibility. The 
standards and requirements for state 
authorization are found at 40 CFR part 
271. 

Prior to enactment of HSWA, a state 
with final RCRA authorization 
administered its hazardous waste 
program entirely in lieu of EPA 
administering the federal program in 
that state. The federal requirements no 
longer applied in the authorized state, 
and EPA could not issue permits for any 
facilities in that state, since only the 
state was authorized to issue RCRA 
permits. When new, more stringent 
federal requirements were promulgated, 
the state was obligated to enact 
equivalent authorities within specified 
time frames. However, the new federal 
requirements did not take effect in an 
authorized state, until the state adopted 
the federal requirements as state law. 

In contrast, under RCRA section 
3006(g) (42 U.S.C. 6926(g)), which was 
added by HSWA, new requirements and 
prohibitions imposed under HSWA 
authority take effect in authorized states 
at the same time that they take effect in 
unauthorized states. EPA is directed by 
the statute to implement these 
requirements and prohibitions in 
authorized states, including the 
issuance of permits, until the state is 
granted authorization to administer the 
HSWA requirements and prohibitions. 
States must adopt and be authorized for 
more stringent HSWA-related 
provisions to retain final authorization. 

Authorized states are required to 
modify their programs only when EPA 
enacts federal requirements that are 
more stringent or broader in scope than 
the existing federal requirements. RCRA 
section 3009 allows the states to impose 
standards more stringent than those in 
the federal program (see also 40 CFR 
271.1). Therefore, authorized states may, 
but are not required to, adopt federal 
regulations, both HSWA and non- 
HSWA, that are determined to be less 
stringent than previous federal 
regulations. 

B. Effect on State Authorization 
This notice proposes regulations that 

would not be promulgated under the 
authority of HSWA. Thus, the standards 
proposed would be applicable on the 
effective date only in those states that 
do not have final authorization. This 
proposed rule is less stringent than the 
current hazardous waste standards. 
Therefore, authorized states would not 
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be required to modify their programs to 
adopt regulations consistent with and 
equivalent to these proposed standards. 
Nevertheless, because EPA believes that 
this proposed rule would encourage 
better overall management of hazardous 
pharmaceutical wastes, EPA strongly 
encourages states to adopt this rule once 
it is promulgated. 

VII. Statutory and Executive Order 
Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review 

Under Executive Order (EO) 12866 
(58 FR 51735, October 4, 1993), this 
action is a ‘‘significant regulatory 
action.’’ 

Pursuant to the terms of Executive 
Order 12866, the Agency has 
determined that this proposed rule is a 
significant regulatory action because it 
contains novel policy issues. 
Accordingly, EPA submitted this action 
to the Office of Management and Budget 
(OMB) for review under EO 12866 and 
any changes made in response to OMB 
recommendations have been 
documented in the docket for this 
action. 

In addition, EPA prepared an analysis 
of the potential costs and benefits 
associated with this action. This 
analysis is contained in the document 
entitled, Assessment of the Potential 
Costs, Benefits, and Other Impacts of 
Adding Pharmaceuticals to the 
Universal Waste Rule, As Proposed 
(referred to as the Assessment 
document). Findings from this 
document are summarized below. This 
document, and any changes made in 
response to OMB review, is maintained 
in the RCRA docket established for this 
action. Interested persons are 
encouraged to read and comment on all 
aspects of this document. 

The following section summarizes the 
findings from our Assessment 
document, as identified above. A 
detailed review of our analytical 
methodology, data sources, findings, 
and limitations are presented in the full 
Assessment document. 

The Agency has identified the 
following facilities potentially affected 
by the proposed rule: pharmacies, 
hospitals, physicians’ offices, dentists’ 
offices, other health practitioners, 
outpatient care centers, other 
ambulatory health care services, 
residential care facilities, reverse 
distributors, and veterinary clinics. 
While the BRS has only limited data for 
the types of facilities likely to be 
affected by the proposed rule, it 
includes sufficient data to develop an 
approximation of the total tonnage of 

hazardous pharmaceutical waste 
generated by hospitals and reverse 
distributors. In total, the affected 
hospitals and reverse distributors 
generated a total of 14,200 tons of 
hazardous pharmaceutical waste during 
2005, based on BRS data. Therefore, it 
is expected that on the order of 14,000 
tons of hazardous pharmaceutical waste 
could be managed as universal waste 
each year. 

The proposed rule is optional, which 
means that individual facilities may 
choose to be regulated under the UWR, 
or continue to operate under the 
existing RCRA subtitle C hazardous 
waste regulations. The assessment 
assumes that facilities will only choose 
to be subject to the rule if it is deemed 
to be in their interest. For purposes of 
the economic assessment, it is assumed 
that only facilities that would 
experience a reduction in hazardous 
waste management costs would choose 
to be subject to the proposed rule. The 
aggregate annualized cost savings 
associated with the proposed rule are 
estimated to range from $33.9 to $35.2 
million for hospitals and reverse 
distributors combined. For other types 
of facilities, the data necessary to 
support a nationwide estimate of the 
cost impacts are not readily available. 
However, based on a 2003 survey by 
King County, Washington, cost savings 
associated with ambulatory care 
facilities, retail pharmacies, and 
veterinary clinics are estimated to range 
from $0 to $162.3 thousand for King 
County. The Agency also evaluated an 
alternative scenario under which 
facilities possibly in non-compliance 
with the RCRA hazardous waste 
regulations decide to opt into the 
universal waste system. For more 
information regarding this alternative 
baseline, please see the Assessment 
document in the docket. 

EPA anticipates that the proposed 
addition of hazardous pharmaceutical 
waste to the UWR will facilitate the 
environmentally-sound collection and 
disposal of this waste. Although EPA 
has not quantified the environmental 
impacts of the proposed rule, the 
Agency expects that the rule will reduce 
the release of pharmaceutically active 
compounds to the environment and also 
reduce the incidence of any adverse 
effects associated with human and 
ecosystem exposure to these substances. 

B. Paperwork Reduction Act 
The information collection 

requirements in this proposed rule have 
been submitted for approval to OMB 
under the Paperwork Reduction Act, 44 
U.S.C. 3501 et seq. The Information 
Collection Request (ICR) document 

prepared by EPA has been assigned EPA 
ICR number 2324.01. 

The information requirements 
established for this proposed 
rulemaking, and identified in the ICR 
supporting this action are largely self- 
implementing. This process would 
ensure that (1) regulated entities 
managing hazardous pharmaceutical 
wastes are held accountable to the 
applicable requirements; and (2) state 
inspectors can verify compliance when 
needed. For example, the universal 
waste proposal requires LQHUWs and 
SQHUWs to demonstrate the length of 
time that hazardous pharmaceutical 
wastes have been accumulated from the 
date they were received or became a 
waste. The proposal also requires 
LQHUWs and destination sites to keep 
records of all shipments sent and 
received. Further, the proposal requires 
waste handlers and destination facilities 
to notify EPA under certain 
circumstances (e.g., when large amounts 
of hazardous pharmaceutical waste are 
accumulated or when illegal shipments 
are received). 

EPA will use the collected 
information in the event of an 
inspection to ensure that hazardous 
pharmaceutical waste is being managed 
in a protective manner. The information 
aids the Agency in tracking waste 
shipments and identifying improper 
management practices. In addition, 
information kept in facility records 
helps handlers, processors and 
destination facilities to ensure that all 
facilities are managing these wastes 
properly. 

EPA has carefully considered the 
burden imposed upon the regulated 
community by the proposed regulations. 
EPA is confident that those activities 
required of respondents are necessary 
and, to the extent possible, has 
attempted to minimize the burden 
imposed. EPA believes strongly that if 
the minimum requirements specified 
under the proposed regulations are not 
met, neither the facilities nor EPA can 
ensure that hazardous pharmaceutical 
wastes are being managed in a manner 
protective of human health and the 
environment. 

EPA estimates that the total annual 
respondent burden for the new 
paperwork requirements in the 
proposed rule is approximately 960 
hours per year, and the annual 
respondent cost for the new paperwork 
requirements in the rule is 
approximately $54,000. The estimated 
annual hourly burden ranges from 0.8 to 
2.5 hours per respondent for the 1,119 
respondents who will likely choose to 
manage their hazardous pharmaceutical 
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68 Many generators of hazardous pharmaceutical 
wastes are CESQGs, and thus are not subject to the 
RCRA subtitle C hazardous waste regulations, 
provided that they comply with the requirements 
set forth in 40 CFR 261.5(f)(3) and (g)(3). It is likely 
that many CESQGs may decide not to manage their 
hazardous pharmaceutical wastes under the UWR. 

wastes under the UWR.68 However, in 
addition to the new paperwork 
requirements in the rule, the Agency 
also estimated the burden and cost that 
generators are currently subject to in 
complying with the existing RCRA 
hazardous waste information collection 
requirements for hazardous 
pharmaceutical wastes (e.g., preparation 
of hazardous waste manifests, biennial 
reporting, etc.). Taking both the new 
proposed and existing RCRA 
requirements into account, EPA expects 
the proposed rule would result in a net 
reduction in national annual paperwork 
burden to the 1,119 respondents of 
approximately 935 hours or $39,000. As 
summarized in the Economics 
Background Document and in the prior 
sub-section of this notice, EPA expects 
this net cost savings to be further 
supplemented by annual cost savings to 
these same facilities from reduced 
disposal costs. The net cost to EPA of 
administering the rule is expected to be 
negligible, since facilities are not 
required under this proposed rule to 
submit any information to the Agency 
for review and approval. Burden is 
defined at 5 CFR 1320.3(b). 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. 

To comment on the Agency’s need for 
this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, EPA has established 
a public docket for this rule, which 
includes this ICR, under Docket ID 
number EPA–HQ–RCRA–2007–0932. 
Submit any comments related to the ICR 
to EPA and OMB. See ADDRESSES 
section at the beginning of this notice 
for where to submit comments to EPA. 
Send comments to OMB at the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 725 
17th Street, NW., Washington, DC 
20503, Attention: Desk Office for EPA. 
Since OMB is required to make a 
decision concerning the ICR between 30 
and 60 days after December 2, 2008, a 
comment to OMB is best assured of 
having its full effect if OMB receives it 
by January 2, 2009. The final rule will 
respond to any OMB or public 

comments on the information collection 
requirements contained in this proposal. 

C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA) 

generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impacts 
of this rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration’s (SBA) regulations at 13 
CFR 121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 

After considering the economic 
impacts of this proposed rule on small 
entities, I certify that this action will not 
have a significant economic impact on 
a substantial number of small entities. 
In determining whether a rule has a 
significant economic impact on a 
substantial number of small entities, the 
impact of concern is any significant 
adverse economic impact on small 
entities, since the primary purpose of 
the regulatory flexibility analyses is to 
identify and address regulatory 
alternatives ‘‘which minimize any 
significant economic impact of the rule 
on small entities.’’ 5 U.S.C. 603 and 604. 
Thus, an agency may certify that a rule 
will not have a significant economic 
impact on a substantial number of small 
entities if the rule relieves regulatory 
burden, or otherwise has a positive 
economic effect on all of the small 
entities subject to the rule. 

The small entity analysis conducted 
for this proposed rule indicates that 
streamlining the requirements for 
hazardous pharmaceutical wastes would 
generally result in savings to affected 
entities compared to the baseline 
requirements. Under a scenario 
assuming full compliance, the proposed 
rule is not expected to result in a net 
cost to any affected entity. Thus, 
adverse impacts are not anticipated. 
Costs could increase for entities that are 
not complying with the current 
requirements, but even these costs, 
which are not properly attributable to 

the current proposed rulemaking, would 
not be expected to result in significant 
impacts on a substantial number of 
small entities. We have therefore 
concluded that this proposed rule will 
relieve regulatory burden for all affected 
small entities. We continue to be 
interested in the potential impacts of the 
proposed rule on small entities and 
welcome comments on issues related to 
such impacts. 

D. Unfunded Mandates Reform Act 
This action contains no Federal 

mandates under the provisions of Title 
II of the Unfunded Mandates Reform 
Act of 1995 (UMRA), 2 U.S.C. 1531– 
1538 for State, local, or tribal 
governments or the private sector. 
UMRA generally excludes from the 
definition of ‘‘Federal governmental 
mandate’’ (in sections 202, 203, and 
205) and from the definition of ‘‘federal 
private sector mandate’’ duties that arise 
from participation in a voluntary federal 
program. If finalized, this rule will be 
voluntary because it will be less 
stringent than the current regulations. 
As a result, state governments will not 
be required to adopt the change, and the 
private sector will not be required to 
participate. In any event, EPA has 
determined that this proposed rule does 
not contain a Federal mandate that may 
result in expenditures of $100 million or 
more for State, local, and tribal 
governments, in the aggregate, or the 
private sector in any one year. The total 
cost impact of the proposed action 
results in cost savings estimated to be 
between at least $33.9 million to $35.2 
million per year. Therefore this action is 
not subject to the requirements of 
sections 202 and 205 of UMRA. 

E. Executive Order 13132: Federalism 
Executive Order 13132, entitled 

‘‘Federalism’’ (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
‘‘meaningful and timely input by state 
and local officials in the development of 
regulatory policies that have federalism 
implications.’’ ‘‘Policies that have 
federalism implications’’ is defined in 
the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the states, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 
various levels of government.’’ 

This proposed rule does not have 
federalism implications. It will not have 
substantial direct effects on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
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levels of government, as specified in 
Executive Order 13132. This proposed 
rulemaking directly affects primarily 
generators of hazardous pharmaceutical 
wastes as defined in this proposal. 
There are no state and local government 
bodies that incur direct compliance 
costs by this rulemaking. 

Thus, Executive Order 13132 does not 
apply to this proposed rule. In the spirit 
of Executive Order 13132 and consistent 
with EPA policy to promote 
communications between EPA and state 
and local governments, EPA specifically 
solicits comment on this proposed rule 
from state and local officials. 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

Executive Order 13175, entitled 
‘‘Consultation and Coordination With 
Indian Tribal Governments’’ (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure ‘‘meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.’’ EPA has concluded that 
this proposed rule may have tribal 
implications to the extent that entities 
generating hazardous pharmaceutical 
wastes on tribal lands could be affected. 
However, this proposed rule will 
neither impose substantial direct 
compliance costs on tribal governments 
nor preempt tribal law. 

EPA did not consult directly with 
representatives of Tribal governments 
early in the process of developing this 
proposal. However, EPA did conduct 
outreach with the affected industry. 
Thus, EPA believes it has captured the 
concerns that also would have been 
expressed by representatives of Tribal 
governmental. EPA solicits additional 
comments on this proposed rule from 
Tribal officials. 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

This action is not subject to EO 13045 
(62 F.R. 19885, April 23, 1997) because 
it is not economically significant as 
defined in EO 12866, and because the 
Agency does not have reason to believe 
the environmental health or safety risks 
addressed by this proposed action will 
present a disproportionate risk to 
children. 

H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution or Usage 

This proposed rule is not a 
‘‘significant energy action’’ as defined in 
Executive Order 13211, ‘‘Actions 
Concerning Regulations That 

Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001) because it is not likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy. 
Further, we have concluded that the 
proposed rule is not likely to have any 
adverse energy effects. 

I. National Technology Transfer 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (‘‘NTTAA’’), Public Law No. 
104–113, 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g. , 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. NTTAA directs EPA to provide 
Congress, through OMB, explanations 
when the Agency decides not to use 
available and applicable voluntary 
consensus standards. 

This proposed rulemaking does not 
involve technical standards. Therefore, 
EPA is not considering the use of any 
voluntary consensus standards. 

J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

Executive Order (EO) 12898 (59 FR 
7629, Feb. 16, 1994) establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 

EPA has determined that this 
proposed rule will not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because it does not affect the level of 
protection provided to human health or 
the environment. While the Agency is 
proposing to streamline the 
management requirements governing 
hazardous pharmaceutical wastes, EPA 
expects that such an action will actually 
increase compliance with the hazardous 
waste regulations and reduce exposures 
to both hazardous and non-hazardous 
pharmaceutical wastes by the public, 

including minority populations and 
low-income populations. 

List of Subjects 

40 CFR Part 260 

Environmental protection, 
Administrative practice and procedure, 
Confidential business information, 
Hazardous waste, Reporting and 
recordkeeping requirements. 

40 CFR Part 261 

Environmental protection, Hazardous 
waste, Recycling, Reporting and 
recordkeeping requirements. 

40 CFR Part 264 

Environmental protection, Hazardous 
waste, Packaging and containers, 
Security measures, Surety bonds. 

40 CFR Part 265 

Environmental protection, Air 
pollution control, Hazardous waste 
insurance, Packaging and containers, 
Reporting and recordkeeping 
requirements, Security measures, Surety 
bonds, Water supply. 

40 CFR Part 268 

Environmental protection, Hazardous 
waste, Reporting and recordkeeping 
requirements. 

40 CFR Part 270 

Environmental protection, Hazardous 
materials transportation, Reporting and 
recordkeeping requirements. 

40 CFR Part 273 

Environmental protection, Hazardous 
materials transportation, Hazardous 
waste. 

Dated: November 20, 2008. 
Stephen L. Johnson, 
Administrator. 

For the reasons set out in the 
preamble, title 40, Chapter I of the Code 
of Federal Regulations, is proposed to be 
amended as follows: 

PART 260—HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for part 260 
continues to read as follows: 

Authority: 42 U.S.C 6905, 6912(a), 6921– 
6927, 6930, 6934, 6935, 6937, 6938, 6939, 
and 6974. 

2. Section 260.10 is amended as 
follows: 

a. By adding the definition of 
‘‘pharmaceutical’’ in alphabetical order. 

b. By adding the definition of 
‘‘pharmaceutical universal waste’’ in 
alphabetical order. 

c. By republishing the introductory 
text of and revising paragraphs (3) and 
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(4) and adding paragraph (5) to the 
definition of ‘‘Universal Waste’’ to read 
as follows: 

§ 260.10 Definitions. 

* * * * * 
Pharmaceutical means any chemical 

product, vaccine or allergenic 
(including any product with the primary 
purpose to dispense or deliver a 
chemical product, vaccine or 
allergenic), not containing a radioactive 
component, that is intended for use in 
the diagnosis, cure, mitigation, 
treatment, or prevention of disease or 
injury in man or other animals; or any 
chemical product, vaccine or allergenic 
(including any product with the primary 
purpose to dispense or deliver a 
chemical product, vaccine or 
allergenic), not containing a radioactive 
component, that is intended to affect the 
structure or function of the body in man 
or other animals. This definition 
includes products such as transdermal 
patches, and oral delivery devices such 
as gums or lozenges. This definition 
does not include sharps or other 
infectious or biohazardous waste, dental 
amalgams, medical devices not used for 
delivery or dispensing purposes, 
equipment, contaminated personal 
protective equipment or contaminated 
cleaning materials. 
* * * * * 

Pharmaceutical Universal Waste 
means a pharmaceutical that is a 
hazardous waste as defined in § 261.3, 
and containers which have held any 
hazardous pharmaceutical waste and 
which would be classified as hazardous 
waste under § 261.7. 
* * * * * 

Universal Waste means any of the 
following hazardous wastes that are 
managed under the universal waste 
requirements of part 273 of this chapter: 
* * * * * 

(3) Mercury-containing equipment as 
described in § 273.4 of this chapter; 

(4) Lamps as described in § 273.5 of 
this chapter; and 

(5) Pharmaceutical Universal Wastes 
as described in § 273.6 of this chapter. 
* * * * * 

PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

3. The authority citation for part 261 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6921, 
6922, 6924(y) and 6938. 

4. Section 261.9 is amended as 
follows: 

a. By revising paragraphs (c) and (d). 
b. By adding paragraph (e) to read as 

follows: 

§ 261.9 Requirements for universal waste. 

* * * * * 
(c) Mercury-containing equipment as 

described in § 273.4 of this chapter; 
(d) Lamps as described in § 273.5 of 

this chapter; and 
(e) Pharmaceutical Universal Wastes 

as described in § 273.6 of this chapter. 

PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE AND DISPOSAL FACILITIES 

5. The authority citation for part 264 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6924, 
and 6925. 

6. Section 264.1 is amended as 
follows: 

a. By revising paragraphs (g)(11)(iii) 
and (iv). 

b. By adding paragraph (g)(11)(v) to 
read as follows: 

§ 264.1 Purpose, scope, and applicability. 

* * * * * 
(g) * * * 
(11) * * * 
(iii) Mercury-containing equipment as 

described in § 273.4 of this chapter; 
(iv) Lamps as described in § 273.5 of 

this chapter; and 
(v) Pharmaceutical Universal Wastes 

as described in § 273.6 of this chapter. 
* * * * * 

PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE AND 
DISPOSAL FACILITIES 

7. The authority citation for part 265 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6906, 6912, 
6922, 6923, 6924, 6925, 6935, 6936, and 
6937. 

8. Section 265.1 is amended as 
follows: 

a. By revising paragraphs (c)(14)(iii) 
and (iv). 

b. By adding paragraph (c)(14)(v) to 
read as follows: 

§ 265.1 Purpose, scope and applicability. 

* * * * * 
(c) * * * 
(14) * * * 
(iii) Mercury-containing equipment as 

described in § 273.4 of this chapter; 
(iv) Lamps as described in § 273.5 of 

this chapter; and 
(v) Pharmaceutical Universal Wastes 

as described in § 273.6 of this chapter. 
* * * * * 

PART 268—LAND DISPOSAL 
RESTRICTIONS 

9. The authority citation for part 268 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6921, 
and 6924. 

10. Section 268.1 is amended as 
follows: 

a. By revising paragraphs (f)(3) and 
(4). 

b. By adding paragraph (f)(5) to read 
as follows: 

§ 268.1 Purpose, scope and applicability. 

* * * * * 
(f) * * * 
(3) Mercury-containing equipment as 

described in § 273.4 of this chapter; 
(4) Lamps as described in § 273.5 of 

this chapter; and 
(5) Pharmaceutical Universal Wastes 

as described in § 273.6 of this chapter. 

PART 270—EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

11. The authority citation for part 270 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912, 6924, 
6925, 6927, 6939, and 6974. 

12. Section 270.1 is amended as 
follows: 

a. By revising paragraphs 
(c)(2)(viii)(C) and (D). 

b. By adding paragraph (c)(2)(viii)(E) 
to read as follows: 

§ 270.1 Purpose and scope of these 
regulations. 

* * * * * 
(c) * * * 
(2) * * * 
(viii) * * * 
(C) Mercury-containing equipment as 

described in § 273.4 of this chapter; 
(D) Lamps as described in § 273.5 of 

this chapter; and 
(E) Pharmaceutical Universal Wastes 

as described in § 273.6 of this chapter. 
* * * * * 

PART 273—STANDARDS FOR 
UNIVERSAL WASTE MANAGEMENT 

13. The authority citation for part 273 
continues to read as follows: 

Authority: 42 U.S.C. 6922, 6923, 6924, 
6925, 6930, and 6937. 

14. Section 273.1 is amended as 
follows: 

a. By revising paragraphs (a)(3) and 
(4). 

b. By adding paragraph (a)(5) to read 
as follows: 

§ 273.1 Scope. 
(a) * * * 
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(3) Mercury-containing equipment as 
described in § 273.4 of this chapter; 

(4) Lamps as described in § 273.5 of 
this chapter; and 

(5) Pharmaceutical Universal Wastes 
as described in § 273.6 of this chapter. 
* * * * * 

15. Add § 273.6 to read as follows: 

§ 273.6 Applicability—Pharmaceutical 
Universal Wastes. 

(a) Pharmaceutical Universal Wastes 
covered under this part 273. The 
requirements of this part apply to 
persons managing pharmaceutical 
universal wastes, as described in 
§ 273.9. 

(b) Generation of pharmaceutical 
universal wastes. 

(1) A partially-used pharmaceutical 
becomes a pharmaceutical universal 
waste on the date it is discarded. 

(2) An unused pharmaceutical 
becomes a pharmaceutical universal 
waste on the date the handler decides to 
discard it. 

16. Section 273.9 is amended by 
adding the definitions of 
‘‘Pharmaceutical’’ and ‘‘Pharmaceutical 
Universal Waste’’ in alphabetical order 
and by revising the definitions of ‘‘Large 
quantity handler of universal waste,’’ 
‘‘Small quantity handler of universal 
waste,’’ and by republishing the 
introductory text and revising 
paragraphs (3) and (4), and adding 
paragraph (5), to the definition 
‘‘Universal waste’’ to read as follows: 

§ 273.9 Definitions. 

* * * * * 
Large Quantity Handler of Universal 

Waste means a universal waste handler 
(as defined in this section) who 
accumulates 5,000 kilograms or more 
total of universal waste (batteries, 
pesticides, mercury-containing 
equipment, lamps, or pharmaceutical 
universal wastes, calculated 
collectively) at any time. This 
designation as a large quantity handler 
of universal waste is retained through 
the end of the calendar year in which 
the 5,000-kilogram limit is met or 
exceeded. 
* * * * * 

Pharmaceutical means any chemical 
product, vaccine or allergenic 
(including any product with the primary 
purpose to dispense or deliver a 
chemical product, vaccine or 
allergenic), not containing a radioactive 
component, that is intended for use in 
the diagnosis, cure, mitigation, 
treatment, or prevention of disease or 
injury in man or other animals; or any 
chemical product, vaccine or allergenic 
(including any product with the primary 
purpose to dispense or deliver a 

chemical product, vaccine or 
allergenic), not containing a radioactive 
component, that is intended to affect the 
structure or function of the body in man 
or other animals. This definition 
includes products such as transdermal 
patches, and oral delivery devices such 
as gums or lozenges. This definition 
does not include sharps or other 
infectious or biohazardous waste, dental 
amalgams, medical devices not used for 
delivery or dispensing purposes, 
equipment, contaminated personal 
protective equipment or contaminated 
cleaning materials. 
* * * * * 

Pharmaceutical Universal Waste 
means a pharmaceutical that is a 
hazardous waste as defined in § 261.3 of 
this chapter, and containers which have 
held any hazardous pharmaceutical 
waste and which would be classified as 
hazardous waste under § 261.7 of this 
chapter. 
* * * * * 

Small Quantity Handler of Universal 
Waste means a universal waste handler 
(as defined in this section) who does not 
accumulate 5,000 kilograms or more of 
universal waste (batteries, pesticides, 
mercury-containing equipment, lamps, 
or pharmaceutical universal wastes, 
calculated collectively) at any time. 
* * * * * 

Universal Waste means any of the 
following hazardous wastes that are 
subject to the universal waste 
requirements of this part 273: 
* * * * * 

(3) Mercury-containing equipment as 
described in § 273.4 of this chapter; 

(4) Lamps as described in § 273.5 of 
this chapter; and 

(5) Pharmaceutical Universal Wastes 
as described in § 273.6 of this chapter. 
* * * * * 

17. Section 273.13 is amended by 
adding paragraph (e) to read as follows: 

§ 273.13 Waste Management. 

* * * * * 
(e) Pharmaceutical Universal Wastes. 

A small quantity handler of universal 
waste must manage pharmaceutical 
universal wastes in a way that prevents 
releases of any universal waste or 
component of a universal waste to the 
environment, as follows: 

(1) A small quantity handler of 
universal waste must contain 
pharmaceutical universal wastes in a 
container that is structurally sound, 
compatible with the pharmaceutical 
universal wastes, and that lacks 
evidence of leakage, spillage, or damage 
that could cause leakage under 
reasonably foreseeable conditions. 

(i) Incompatible wastes must not be 
placed in the same container, unless in 
compliance with § 265.17(b) of this 
chapter. 

(2) A small quantity handler of 
universal waste may sort 
pharmaceutical universal wastes 
provided the handler: 

(i) Ensures compliance with 
applicable OSHA regulations; and 

(ii) Ensures that employees sorting 
pharmaceutical universal wastes are 
thoroughly familiar with proper 
pharmaceutical universal waste 
handling and emergency procedures; 

(3) A small quantity handler of 
universal waste who generates a solid 
waste as a result of the sorting activities 
under paragraph (e)(2) of this section 
must determine whether the solid waste 
exhibits a characteristic of hazardous 
waste or is a listed hazardous waste 
identified in 40 CFR part 261, subparts 
C and D. 

(i) If the solid waste is a listed 
hazardous waste or exhibits a 
characteristic of hazardous waste, it 
must be managed in compliance with all 
applicable requirements of 40 CFR parts 
260 through 272. The handler is 
considered the generator of hazardous 
waste and is subject to 40 CFR part 262. 

(ii) If the solid waste is not hazardous, 
the handler may manage the waste in a 
manner that is in compliance with 
applicable federal, state or local solid 
waste regulations. 

18. Section 273.14 is amended by 
adding paragraph (f) to read as follows: 

§ 273.14 Labeling/marking. 

* * * * * 
(f) Pharmaceutical universal waste, or 

a container in which the pharmaceutical 
universal waste is contained, must be 
labeled or marked clearly with either of 
the following phrases: ‘‘Universal 
Waste—Pharmaceuticals’’ or ‘‘Waste 
Pharmaceuticals.’’ 

19. Section 273.32 is amended by 
revising paragraph (b)(4) to read as 
follows: 

§ 273.32 Notification. 

* * * * * 
(b) * * * 
(4) A list of all the types of universal 

waste managed by the handler (e.g., 
batteries, pesticides, mercury-containing 
equipment, lamps, and pharmaceutical 
universal wastes); and 

20. Section 273.33 is amended by 
adding paragraph (e) to read as follows: 

§ 273.33 Waste management. 

* * * * * 
(e) Pharmaceutical Universal Wastes. 

A large quantity handler of universal 
waste must manage pharmaceutical 
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universal waste in a way that prevents 
releases of any universal waste or 
component of a universal waste to the 
environment, as follows: 

(1) A large quantity handler of 
universal waste must contain 
pharmaceutical universal wastes in a 
container that is structurally sound, 
compatible with the pharmaceutical 
universal wastes, and that lacks 
evidence of leakage, spillage, or damage 
that could cause leakage under 
reasonably foreseeable conditions. 

(i) Incompatible wastes must not be 
placed in the same container, unless in 
compliance with § 265.17(b) of this 
chapter. 

(2) A large quantity handler of 
universal waste may sort 
pharmaceutical universal wastes 
provided the handler: 

(i) Ensures compliance with 
applicable OSHA regulations; and 

(ii) Ensures that employees sorting 
pharmaceutical universal wastes are 
thoroughly familiar with proper 
pharmaceutical universal waste 
handling and emergency procedures; 

(3) A large quantity handler of 
universal waste who generates a solid 
waste as a result of the sorting activities 
under paragraph (e)(2) of this section 
must determine whether the solid waste 
exhibits a characteristic of hazardous 
waste or is a listed hazardous waste 
identified in 40 CFR part 261, subparts 
C and D. 

(i) If the solid waste is a listed 
hazardous waste or exhibits a 
characteristic of hazardous waste, it 
must be managed in compliance with all 
applicable requirements of 40 CFR parts 
260 through 272. The handler is 

considered the generator of hazardous 
waste and is subject to 40 CFR part 262. 

(ii) If the solid waste is not hazardous, 
the handler may manage the waste in a 
manner that is in compliance with 
applicable federal, state or local solid 
waste regulations. 

21. Section 273.34 is amended by 
adding paragraph (f) to read as follows: 

§ 273.34 Labeling/marking. 

* * * * * 
(f) Pharmaceutical universal waste, or 

a container in which the pharmaceutical 
waste is contained, must be labeled or 
marked clearly with either of the 
following phrases: ‘‘Universal Waste— 
Pharmaceuticals’’ or ‘‘Waste 
Pharmaceuticals.’’ 

[FR Doc. E8–28161 Filed 12–1–08; 8:45 am] 
BILLING CODE 6560–50–P 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 

RULES GOING INTO 
EFFECT DECEMBER 2, 
2008 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Centers for Medicare & 
Medicaid Services 
Medicare and Medicaid 

Programs: 
Hospice Conditions of 

Participation; published 6- 
5-08 

JUSTICE DEPARTMENT 
Amendments to the Justice 

Department Regulations: 
Regarding Countries Whose 

Agents Do Not Qualify for 
the Legal Commercial 
Transaction Exemption 
Provided in 18 U.S.C. 
951(d)(4); published 12-2- 
08 

TREASURY DEPARTMENT 
Internal Revenue Service 
Procedure and Administration; 

Tax Shelter Registration; 
Correction; published 12-2- 
08 

COMMENTS DUE NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Tuberculosis in Cattle and 

Bison; State and Zone 
Designations: 
Minnesota; comments due 

by 12-9-08; published 10- 
10-08 [FR E8-24223] 

AGRICULTURE 
DEPARTMENT 
Commodity Credit 
Corporation 
McGovern Dole International 

Food for Education and 
Child Nutrition Program and 
Food for Progress Program; 
comments due by 12-8-08; 
published 10-24-08 [FR E8- 
25186] 

AGRICULTURE 
DEPARTMENT 
Foreign Agricultural Service 
McGovern Dole International 

Food for Education and 
Child Nutrition Program and 
Food for Progress Program; 

comments due by 12-8-08; 
published 10-24-08 [FR E8- 
25186] 

DEFENSE DEPARTMENT 
Defense Contract Management 

Agency (DCMA) Privacy 
Program; comments due by 
12-8-08; published 10-9-08 
[FR E8-23999] 

Office of the Secretary of 
Defense and Joint Staff 
Freedom of Information Act 
Program; comments due by 
12-8-08; published 10-9-08 
[FR E8-23998] 

ENERGY DEPARTMENT 
Advanced Technology 

Vehicles Manufacturing 
Incentive Program; 
comments due by 12-12-08; 
published 11-12-08 [FR E8- 
26832] 

ENVIRONMENTAL 
PROTECTION AGENCY 
Approval and Promulgation of 

Implementation Plans: 
Revisions to the Nevada 

State Implementation 
Plan; Clark County; 
comments due by 12-8- 
08; published 11-7-08 [FR 
E8-26513] 

Environmental Statements; 
Notice of Intent: 
Coastal Nonpoint Pollution 

Control Programs; States 
and Territories— 
Florida and South 

Carolina; Open for 
comments until further 
notice; published 2-11- 
08 [FR 08-00596] 

National Emission Standards 
for Hazardous Air Pollutants 
From Petroleum Refineries; 
comments due by 12-10-08; 
published 11-10-08 [FR E8- 
26403] 

National Emission Standards 
for Hazardous Air Pollutants 
and Hazardous Air 
Pollutants for Source 
Categories: 
Performance Specification 

and Quality Assurance 
Requirements for 
Continuous Parameter 
Monitoring Systems, etc.; 
comments due by 12-8- 
08; published 10-9-08 [FR 
E8-22674] 

National Volatile Organic 
Compound Emission 
Standards for Aerosol 
Coatings; comments due by 
12-8-08; published 11-7-08 
[FR E8-26614] 

Pesticide Tolerance 
Nomenclature Changes; 
Technical Amendments; 
comments due by 12-9-08; 
published 10-10-08 [FR E8- 
24027] 

Pesticide Tolerances: 
Cymoxanil; comments due 

by 12-8-08; published 10- 
8-08 [FR E8-23864] 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Petition of South Slope for 

Classification as an 
Incumbent Local Exchange 
Carrier: 
Oxford, Tiffin and Solon, 

Iowa Exchanges; Section 
251(h)(2); comments due 
by 12-10-08; published 
11-10-08 [FR E8-26813] 

Television Broadcasting 
Services: 
Ann Arbor, MI; comments 

due by 12-8-08; published 
11-6-08 [FR E8-26509] 

Hayes Center, NE; 
comments due by 12-8- 
08; published 11-6-08 [FR 
E8-26507] 

Television Broadcasting 
Services; Grand Island, NE; 
comments due by 12-12-08; 
published 11-12-08 [FR E8- 
26734] 

FEDERAL HOUSING 
FINANCING AGENCY 
Flood Insurance; comments 

due by 12-9-08; published 
10-10-08 [FR E8-24043] 

GENERAL SERVICES 
ADMINISTRATION 
General Services Acquisition 

Regulation: 
GSAR Case 2006G510; 

Rewrite of GSAR Part 
504, Administrative 
Matters; comments due 
by 12-8-08; published 10- 
9-08 [FR E8-22794] 

GSAR Case 2007G507; 
Describing Agency Needs; 
comments due by 12-8- 
08; published 10-9-08 [FR 
E8-23703] 

GSAR Case 2008G505; 
Rewrite of GSAR Part 
514, Sealed Bidding; 
comments due by 12-9- 
08; published 10-10-08 
[FR E8-22795] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Over-the-Counter Sunscreen 

Drug Products for Human 
Use: 
Ecamsule Eligibility for 

Inclusion in Monograph; 
Request for Safety and 
Effectiveness Data; 
comments due by 12-11- 
08; published 9-12-08 [FR 
E8-21291] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Request for Information 

Regarding Sections 101 

through 104 of the Genetic 
Information 
Nondiscrimination Act (of 
2008); comments due by 
12-9-08; published 10-10-08 
[FR E8-24194] 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Drawbridge Operation 

Regulations: 
Harlem River, New York, 

NY; comments due by 12- 
10-08; published 11-10-08 
[FR E8-26669] 

HOMELAND SECURITY 
DEPARTMENT 
Federal Emergency 
Management Agency 
Management Costs; comments 

due by 12-11-08; published 
11-24-08 [FR E8-27839] 

Proposed Flood Elevation 
Determinations; comments 
due by 12-8-08; published 
9-9-08 [FR E8-20822] 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal Housing Enterprise 
Oversight Office 
Flood Insurance; comments 

due by 12-9-08; published 
10-10-08 [FR E8-24043] 

INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Endangered and Threatened 

Wildlife and Plants; 
Designation of Critical 
Habitat for the Louisiana 
Black Bear; comments due 
by 12-12-08; published 11- 
12-08 [FR E8-26733] 

INTERIOR DEPARTMENT 
Surface Mining Reclamation 
and Enforcement Office 
Montana Regulatory Program; 

comments due by 12-10-08; 
published 11-10-08 [FR E8- 
26703] 

LABOR DEPARTMENT 
Employee Benefits Security 
Administration 
Request for Information 

Regarding Sections 101 
through 104 of the Genetic 
Information 
Nondiscrimination Act (of 
2008); comments due by 
12-9-08; published 10-10-08 
[FR E8-24194] 

Selection of Annuity Providers 
- Safe Harbor for Individual 
Account Plans; comments 
due by 12-8-08; published 
10-7-08 [FR E8-23427] 

LABOR DEPARTMENT 
Occupational Safety and 
Health Administration 
Cranes and Derricks in 

Construction; comments due 
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by 12-8-08; published 10-9- 
08 [FR E8-21993] 

NATIONAL 
TRANSPORTATION SAFETY 
BOARD 
Notification and Reporting of 

Aircraft Accidents or 
Incidents and Overdue 
Aircraft, and Preservation of 
Aircraft Wreckage, Mail, 
Cargo, and Records; 
comments due by 12-8-08; 
published 10-7-08 [FR E8- 
23665] 

NUCLEAR REGULATORY 
COMMISSION 
Consideration of 

Environmental Impacts of 
Temporary Storage of Spent 
Fuel After Cessation of 
Reactor Operation; 
comments due by 12-8-08; 
published 10-9-08 [FR E8- 
23384] 

Waste Confidence Decision 
Update; comments due by 
12-8-08; published 10-9-08 
[FR E8-23381] 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness Directives: 

Boeing Model 737 100, 200, 
200C, 300, 400, and 500 
Series Airplanes; 
comments due by 12-8- 
08; published 10-22-08 
[FR E8-25048] 

DG Flugzeugbau GmbH 
Models DG-1000S and 
DG-1000T Gliders; 
comments due by 12-8- 
08; published 11-6-08 [FR 
E8-26236] 

Hawker Beechcraft 
Corporation Model 390 
Airplanes; comments due 
by 12-8-08; published 10- 
9-08 [FR E8-23643] 

Hawker Beechcraft 
Corporation Model 
BAe.125 Series 800A 
(including C 29A and U- 
125) Airplanes, and 
Hawker Beechcraft Model 
Hawker 800XP Airplanes; 
comments due by 12-8- 
08; published 10-7-08 [FR 
E8-23400] 

MD Helicopters, Inc. Model 
600N Helicopters; 
comments due by 12-9- 
08; published 10-10-08 
[FR E8-23540] 

Piper Aircraft, Inc. Models 
PA-46-350P, PA-46R- 
350T, and PA-46-500TP 
Airplanes; comments due 
by 12-9-08; published 10- 
10-08 [FR E8-24136] 

Stemme GmbH & Co. KG 
Models S10 and S10 V 
Gliders; comments due by 
12-8-08; published 11-6- 
08 [FR E8-26235] 

Establishment of Class E 
Airspace: 
Dallas, GA; comments due 

by 12-8-08; published 10- 
22-08 [FR E8-25054] 

Morehead, KY; comments 
due by 12-8-08; published 
10-22-08 [FR E8-25073] 

Proposed Amendment of 
Class E Airspace; Bethel, 
AK; comments due by 12- 
12-08; published 10-28-08 
[FR E8-25714] 

Proposed Establishment of 
Class E Airspace: 

Branson, MO; comments 
due by 12-8-08; published 
10-22-08 [FR E8-25049] 

Proposed Modifications of 
Class E Airspace: 
Alamosa, CO; comments 

due by 12-12-08; 
published 10-28-08 [FR 
E8-25732] 

TREASURY DEPARTMENT 
Internal Revenue Service 
Public Approval Guidance for 

Tax-Exempt Bonds; 
comments due by 12-8-08; 
published 9-9-08 [FR E8- 
20771] 

Reportable Transaction: 
Section 6707A and the 

Failure to Include on any 
Return or Statement any 
Information Required to 
be Disclosed; comments 
due by 12-10-08; 
published 9-11-08 [FR E8- 
21158] 

Request for Information 
Regarding Sections 101 
through 104 of the Genetic 
Information 
Nondiscrimination Act (of 
2008); comments due by 
12-9-08; published 10-10-08 
[FR E8-24194] 

LIST OF PUBLIC LAWS 

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with ‘‘P L U S’’ (Public Laws 
Update Service) on 202–741– 
6043. This list is also 
available online at http:// 

www.archives.gov/federal- 
register/laws.html. 

The text of laws is not 
published in the Federal 
Register but may be ordered 
in ‘‘slip law’’ (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202–512–1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 

H.R. 5714/P.L. 110–450 

United States Army 
Commemorative Coin Act of 
2008 (Dec. 1, 2008; 122 Stat. 
5017) 

Last List November 24, 2008 

Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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